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Army;  difference  in  pay. 

Klook,  Earl  (no  opinion) 698 

Aimy;  difference  in  pay. 
EjnuBLET,  Hugh  A.  (no  opinion) 694 

Aimy;  difference  in  pay. 

Kkott,  Van  Buren  (no  opinion) 706 

Aimy;  difference  in  pay. 

Kramer,  Georoe  M.  (no  opinion) 702 

Amy;  difference  in  pay. 
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Ebbidleb,  H.  C.  (no  opinion) 711 

Axmy;  difierenoe  in  pay. 

LaoTi  Fbanois  a.,  HEm. 574 

Oongroanonal;  jmiadiction. 

Lasobllbs  &  Co.,  A.  S 382 

Becovery  d  import  duties. 

Lavohneb,  Thomas  P.  (no  opinion) 696 

Anny;  difference  in  pay. 

IiAWBByoE,  Wm.  J.  (no  opinion) 703 
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Lbb,  bt  al.,  Jim  (no  opinion) 697 

Damages;  overflow  Salt  Biver,  Ariz. 

LiBiGEi  J.  A.  (no  opinion) 712 

Contract;  supplies  furnished  Indians. 

InunoKALANi  (no  opinion) 702 

Compensation  for  Crown  lands. 

lilNOOLN,  ClOEBO  L.,  ADMINISTBATOB 300 

Jurisdiction;  cotton  seized. 

LiND,  EbikO.,  dbobasbd 635 

Contract;  Navy;  tzansportation  of  coal.  .  «     .    . 

LiNTON;  Fbank  (no  opinion) .*. ^ ..       708 

Army;  difference  in  pay. 

LnTLB,  Wm.  J.  (no  opinion) 704 

Army;  difference  in  pay. 

Long,  Jambs  L.  (no  opinion) 693 

Army;  difference  in  pay. 

Louisville  &  Nashville  Railway  Co.  (no  opinion).      711 

Transportation  of  household  goods. 

Louisiana  Westebn  Railboad  Co.  (no  opinion) 705 

Contract;  transportation  of  nudls. 

LuoT,  John  A.  (no  opinion) 695 

Army;  difference  in  pay. 

Lynn,  Fbank  H.  (no  opinion) 697 

Army;  difference  in  pay. 

MoCann,  Joseph  D 693 

Army;  difference  in  pay. 

MoCoY,  John  (no  opinion) 703 

Army;  difference  in  pay. 

MoGiLuouDDY,  Thomas  F.  (no  opinion) 693 

Amy;  difiecence  in  pay. 
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MoGowAN,  John 454 

Navy;  difFerenoe  in  pay.  I 

McMabtin,  John  A.  (no  opinion) 706 

Army;  difierenoe  in  pay. 

MdMuLUN,  Ohablbs  J. 879 

Jnriadictioo;  disoantiniiaaoe  ordimiflnl. 

Mahan,  HabbtB.  (no  opinion) 702 

Anny;  difFerenoe  in  pay. 

Mabklet,  Alfred  C.  (no  opinion) 710 

Anny;  looi  of  hone. 

MATt8ARKU8,  NoBTON  S.  (no  Opinion) •      706 

Anny;  diffeienoe  in  pay. 

Mab8H,  Susan  V 674 

Congronwional;  juriadiction. 

Mabtland    Dbedoing    &    CoNTRACTmo    Oo.    (no 

opinion) 710 

Contract;  dredging. 

Maxwbll,  Ai3EBT  J 262 

Civilian  desk;  Anny;  expenses. 

Mato,  Abthub 144 

Fees,  derk,  United  States  Court. 

IfsBBDiBLDy  Isaac  N.  (no  opinions) 708 

Army;  bounty,  Civil  War. 

MXBBILL-RUCKOABEB  Oo • 668 

Contract;  intention  of  parties. 

MicmoAN  StbslBox  Co 421 

Contract;  Post  Office  Department;  plea  of  fraud. 

MnxEB,  Edwin  H.  (no  opinion) 707 

Aimy;  difference  in  pay. 

MnxEB,  Edwin  Y.,  deoeasxd  (no  opinion) 706 

Army;  difference  in  pay. 

MnxEB,  John 686 

Affirmed  by  Supreme  Court 

MnxEB,  William  L 276 

Contiact;  pier  at  Charleston,  S.  C. 

Mnxs,  PaitlD.  (no  opinion) 706 

Anny;  difference  in  pay. 

MopiBy  Clyde  K.  (no  opinion).. •••.••... ••••      701 

Army;  diffetence  in  pay. 
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MoNiOAL,  Grant  S.  (no  opinion) 702 

Azmy;  dUfecenc^inpfty. 

MONTGOMSBT  BT  AL,  JaMBS 674 

OopgrooBonal;  jurifldictbn. 

MooBB,  Jahbs,  dbokabbd 318 

JurifldictloD;  cotton  seiaed. 

MoBOAK,  Fbed  W.  (no  opinion) 710 

Aimy;  differance  in  pay. 

MoBOAN,  GxJT  W.  (no  opinion) 707 

Aimy;  diffafenoe  in  pay. 

MoBOAKB  LoxnsiANA  &  Tkzas  Bailroad  &  Stbamt 
SHiP  Oo.  (no  opinion) 706 

OantKact;  tiaiuportatioa  of  mails. 

MoBBB,  Jbffebson  F 286 

Navy;  retired  oflloer— diffefenc*  In  pay. 

MoTJHTjOT,  John  B.  (no  opinion) 690 

Aimy;  diffefence  in  pay. 

Nbw  Jbbsbt  Foundet  &  Maohinb  Oo 236 

Demuner;  oamatraction  of  marine  laiiway,  Key  West. 

Nbw  Tobx  Dbbdgino  Co.  Oho  opinion) 698 

Contract;  dredging  woik. 

Noix,  Jakes  H.,  dbobabed  (do  opinion) 706 

Ajcmy;  difference  in  pay. 

NoBHiLBy  Fastabend  &  MoGbegob 78 

Damages;  aU^ged  breach  of  contract. 

Notes,  Annib  E.,  bxeoutbix 696 

Ajcmy;  difference  in  pay. 
Ntb,  Hiram  E.  (no  opinion) 694 

Aimy;  difference  in  pay. 

Orr,  Walter  P.  (no  opinion) 692 

Ajcmy;  difference  in  pay. 

Otbbton  BT  AL.,  Mabia  L.  (no  opinion) 700 

MisBiasippi  River  ovecflow. 

Paoitic  Coast  Ck).  (no  opinion) 702 

Refundment  license  taxes. 

PAomo  Hardware  &  Steel  Ck) 827 

Oontract;  delays  in  deliveries. 

Pabsons,  Joseph  H.,  hbib 674 

Oongrsnlonal;  juriedictiom 
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Pass,  Eliot  A.  db,  bt  al 382 

Recovery  of  import  duties. 

"Patsbt,"  Beio 197 

Itaich  SpoUatioDa. 

Pauley,  Frank  B.  (no  opinion) 704 

Aimy;  difference  in  pay. 

Pbabody  bt  al.,  Mabt  R 683 

Affinned  by  Supreme  Court. 

Pennington,  Alexandeb  C.  M 684 

Affirmed  by  Supreme  Court. 

Pbtebs,  Truman  R.  (no  opinion) 699 

Forest  Banger  Service;  difference  in  pay. 

Petty,  A.  J.  (no  opinion) 696 

Tennessee  Biver  overflow. 

Phillips,  Geobgb  B.,  abministratob  (no  opinion) ..       703 

Marine  Corps;  six  months'  death  benefit 

Pick,  Habby  (no  opinion) 701 

Aimy;  difference  in  pay. 

Polk,  Isabella,  bxecutbix  (no  opinion) 698 

Army;  difference  in  pay. 

Pollock,  Joseph  C.  (no  opinion) 705 

Army:  difference  in  pay. 

PooBE,  Edwabd  W 192 

Paymaster's  clerk;  Navy;  balance  of  pay. 

PoBTSMouTH  Satings  Bank  (bo  Opinion) 711 

Damages  caused  by  gun  batteries. 

Post,  Hbnby  A.  V 106 

CongresBional;  jurisdiction:  refund  of  important  duties. 

Postal  Deviob  &  Lock  Co 85 

Contract;  post-office  contract;  plea  of  fraud. 

Potts,  Mabtha  A.  (no  opinion) 711 

Damages  caused  by  gun  batteries. 

Pbobst,  Edwabd  A.  (no  opinion) 710 

Army;  difference  in  pay. 

Quimby,  Geobge  F.  (no  opinion) 701 

Army;  difference  in  pay. 

Reinbubg,  John  E.  (no  opinion) 694 

Mileage;  officer,  Bevenue-Cutter  Service. 
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Bbssleb,  Joseph  J.  (no  opinion) 698 

Anny;  di£ference  in  pay. 

Retnolds,  Thos.  H.  (no  opinion) 693 

Army;  difference  in  pay. 

Bhonb,  MabkH.  (no  opinion) 699 

Anny;  difference  in  pay. 

RiYEBSiDB  CoNSTBUonoN  Co.  (no  opinion) 691 

Contract;  piers  Boston  navy  yard. 

I^OBINSON,  Sam  A.  and  0.  S.  (opinion) 695 

Tennessee  River  overflow. 

SoDEBtOK,  Habyey R.  (bo  Opinion) 709 

Longevity  pay:  Bevenne-Cutter  Service. 

RoDDT,  Thomas  P.  (no  opinion) 706 

Army:  difference  in  pay. 

Ross,  CboilD 56 

Army;  extra-duty  pay. 

Rowley,  Mabgabet  A.  (no  opinion) 710 

Army;  difference  in  pay. 

Rttmsby,  Lewis  M.  (no  opinion) 696 

Army;  difference  in  pay. 

Ryle,  Abthub,  et  al.  (no  opinion) 699 

Refundment  of  legacy  taxes. 

Sgheble,  EitoeneD 421 

Contract;  Post  Office  Department;  plea  of  fraud. 

Soheidb^  Willabd  (no  opinion) 705 

Army;  difference  in  pay. 

SoEDODT,  Huhn  &  Letthen  (no  opinion) 713 

Contract;  supplies  furnished  Indians. 

ScHULLEBy  Fbank  H.  (bo  Opinion) 692 

Army;  difference  in  pay. 

SoHWEEBS  Habdwabe  Co.  (bo  Opinion) 714 

Contract;  supplies  furnished  Indians. 

Sghweebs,  John  C.  (no  opinion) 714 

Contract;  supplies  furnished  Indians. 

^'Sba  Flowbb,"  Sohooneb 211 

French  Spoliatbns. 

Sbabs,  Mobdeoai^  heibs 674 

Congressional;  jurisdiction. 

Seeds  &  Co.,  E.  J 881 

Demuirer;  statutes  of  limitation. 
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Seiino,  Leonabd  G.  (no  opinion) 706 

Army;  difference  in  pmy. 

Sklls,  Fred  B.  (no  opinion) 708 

Anny;  difference  in  pay. 

Shafeb,  BuBT  S.  (no  opinion) 696 

Aimy;  difference  in  pay. 

Sherman,  Henry  P.  (no  opinion) 708 

Army;  difference  in  pay. 

Shbwan  &  Son,  James  (no  opinion) 692 

Gontraci;  lepain  to  a  dredge. 

ShIFPET  &  OUTZBN ..       161 

Contract;  excavation  work  on  Tenneesee  River. 

SiBLET,  Fredbriok  W 242 

Army;  Iobb  of  horse. 

Simons,  Lester  H.  (no  opinion) 708 

Army;  difference  in  pay. 

Slack,  Walter  T.  (no  opinion) 698 

Army;  difference  in  pay. 

Small,  Rudolph  S.  (no  opinion) 695 

Army;  difference  in  pay. 

Smttheman,  Gideon  T.  (no  opinion)... 707 

Conlzact;  Isthmian  Canal  Commiflsion. 

Southern  Lumber  &  Box  Co.  (no  opinion) 700 

Compensation  for  trees  used  in  engineering  work. 

Southern  Paoifio  Co.  (no  opinion) 710 

Transportation,  State  militia. 

Spkddin  Shipbuildino  Co.  (no  opinion) 702 

Contnct;  repairing  lightship. 

Spbaker,  FtbANK  E.  (no  opinion) 695 

Anny;  difference  in  pay. 

Spuboeon,  Charles  O.  (no  opinion) 704 

Aimy ;  difference  in  pay. 

Stajtord,  Harrt  £.  (no  opinion) 706 

Amy;  diiteence  in  pay. 

SixxR,  Charles  (no  opinion) 711 

Axmy;  difference  in  pay. 

SmxiTAK,  Garrett  (no  opinion) 713 

Contract;  sappUss  furnished  Indians. 

Stoocxbson,  l^OMAS  (no  opinion) 701 

Amy;  dllteenoe  in  pay. 
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Swain,  Riohabd,  administrator  (no  opinion) 696 

Damagee  by  overflow. 

Thateb,  Bubdett  C.  (no  opinion) 703 

Army;  difference  in  pay. 

Thompson,  Joseph  C 469 

Navy;  difference  between  sea  and  afiore  pay. 

Thubston,  Malinda,  administratrix 685 

Affirmed  by  Supreme  Court. 

ToometBbos 172 

Contract;  lighthouae;  Point  no  Point,  Md. 

Tbeyob,  Frank  R.  (no  opinion) 700 

Army;  difference  in  pay. 

Tbuxell,  Geoboe  H.  (no  opinion) 701 

Army;  difference  in  pay. 

Turner,  Jay  R.  (no  opinion) 697 

Army;  difference  in  pay. 

TuTFLE,  Wm.  (no  opinion) 694 

Army,  difference  in  pay. 

Unttbd  Engineebino  &  CoNTBAcrriNG  Co. 689 

Affirmed  by  Supreme  Court. 

Untted  Bbewebies  Co.  (no  opinion) 706 

Refund;  internal  revenue  taxes. 

Upham  &  Russell  (no  opinion) 713 

Contract;  euppUes  fumiahed  Indiana. 

Utebhabt  et  al.,  Henbt  a.  (no  opinion) 709 

Refundment;  legacy  taxes. 

Van  Sohaick,  Loins  J.  (no  opinion) 70I 

Difference  in  pay;  Philippine  Scouts. 

Van  Sickle,  J.  E.  (no  opinion) 698 

Army;  difference  in  pay. 

VuLTE,  Nelson  P 687,709 

Affirmed  by  Supreme  Court. 

Waoeb,  Chables  E.  (no  opinion) 704 

Army;  difference  in  pay. 

Waltebs,  Louis  R.  (no  opinion) 706 

Army;  difference  in  pay. 

Wabneb,  Babnes  &  Co.  (no  opinion) 699 

Compensation  for  property;  Philippines. 

Wabren-Ehbet  Co.  (no  opinion) 700 

Contzact;  roofing  Army  War  CoU^. 
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Washinoton  &  Alabta  Stbaicship  C!o.  (no  opinion)      702 

Refandment;  license  tazeB. 

Watson,  ELibbt  W.  (no  opinion) 692 

Anny;  difference  in  pay. 

Watt,  David  W.,  Adionistbatob  (no  opinion) 696 

Army;  MBifltant  mizgeon;  difference  in  pay. 

Webeb,  Howabd  K.,  Exboutob  (no  opinion) 693 

Azmy;  difference  in  pay. 

Weidneb,  Jas.  S.  (no  opinion) 712 

Army;  difference  in  pay. 

Wells,  Hulbt  M 48 

Postroffice  clerk;  overtime  pay. 
Wbscott,  Mabion  (no  opinion) 712 

Contract;  eupplies  fumiahed  Indians. 

West,  Cliffobd  H.  (no  opinion) 712 

Army;  difference  in  pay. 

Whallon,  Fred  E.  (no  opinion) 703 

Army;  difference  in  pay. 

Whitb,  Wm.  Fbtb,  beceiyeb  (no  opinion) 714 

Ck>ntzact;  erection  of  filtration  plant. 

White,  Wm.  W.  (no  opinion) 702 

Army;  difference  in  pay. 

WiLCX)x,  Pbabl  J.  (no  opinion) T. ..       699 

Army;  difference  in  pay. 

Welliaks,  Dayid  L.  (no  opinion) 698 

Army;  difference  in  pay. 

Williams,  Hxjbbabd  (no  opinion) 708 

Army;  difference  in  pay. 

Williamson,  J.  W.  (no  opinion) 696 

Damages  by  overflow. 

Willink:,  Hekbt  F.  (no  opinion) 701 

Compensation  lands  taken  by  Federal  authority. 

Wilson,  Jesse  C.  (no  opinion) 712 

Army;  diffevence  in  pay. 

Winn,  Geobge  (no  opinion) 700 

Army;  difference  in  pay. 

Wolfe,  Habby  P.  (no  opinion) 700 

Army;  difference  in  pay. 

Wood,  Donn  &  Dbmino • 119 

Architect  fees. 
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Wood,  Frank  W.  (no  opinion) 692 

Army;  difference  in  pay. 

Woodruff,  Charles  E.  (no  opinion) 706 

Army;  subektence  and  mileage. 

Woodson,  Robert  S.  (no  opinion) 697 

Army;  lees  of  hone. 

Ybamans,  Arthur  A.  (no  opinion) 702 

Army;  difference  in  pay. 

ZiMMERNy  Samuel  (no  opinion) 711 

Contract;  delivery  of  coal. 

ZuoERUsoEL,  Charles  (no  opinion) 709 

Salaiy;  aichitect's  office. 


PROCEEDINGS  OF  THE  BENCH  AND  BAR,  OFFICERS, 
AND  EMPLOYEES  OF  THE  COURT  ON  THE  RESIGNA- 
TION OF  ARCHIBALD  HOPKINS  AS  CHIEF  CLERK. 


Washzkotok ,  August  Sl^  1914. 

AbGHIBALD  H0PKIK8, 

Clerk  of  the  Court  of  Claimed  Waekingtonj  D.  C. 

Deab  Col.  Hopkins:  Learning  that  you  are  about  to  re- 
sign your  office,  we  of  the  bar  would  assure  you  that  we  view 
your  decision  with  a  feeling  of  sincere  and  deep  regret 

With  what  ability  and  diligence  you  have  served  your 
country  in  this  office  the  records  of  the  court,  stretching 
back  through  a  long  vista  of  years,  abundantly  attest  In 
the  nature  of  things,  however,  they  may  not  teU  to  the  world 
that  of  which  we  are  only  too  happy  to  make  mention.  The 
display  of  a  courteous  and  kindly  consideration  toward  the 
lawyer  visiting  the  clerk's  office  has  won  for  you  the  esteem 
and  lasting  friendship  of  the  entire  bar. 

While  it  is  with  sadness  we  note  your  departure  from 
office,  we  feel  that  we  can  share  with  you  the  pride  that  at- 
tends a  survey  of  the  work  you  have  so  admirably  done. 
The  personal  element  has  been  of  the  best  and  highest.  One 
and  all,  we  thank  you,  and  we  extend  to  you  our  best  wishes 
for  a  long  period  of  useful  and  happy  retirement 

We  are  certain  that  this  expression  of  our  regard  voices 
the  s^itiment  of  each  and  every  member  of  the  bar. 
Most  cordially,  yours. 

Signed  bt  the  Mmfwnw  of  the  Bab. 

PROCEEDINGS  IN  COUET,  OCTOBER  6,  1914. 

BEMABKS  BT  MB.  JOHN  W.  TBAINBB. 

On  behalf  of  that  body,  I  am  charged  by  the  attorneys 
engaged  in  defending  the  United  States  in  suits  before  tUs 
court,  at  this  time  of  his  retirement  from  the  public  service, 
to  add  their  unanimous  voice  to  the  testimony  of  respect  and 
esteem  in  which  CoL  Archibald  Hopkins,  both  as  an  official 
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and  as  a  man,  is  held  by  the  members  of  this  bar,  and  to 
express  their  appreciation  of  the  care,  ability,  and  courtesy 
with  which  he  has  performed  his  duties  as  chief  clerk  of  this 
honorable  court  for  a  period  of  nearly  42  years. 

For  over  18  of  those  years  I  have  been  acquainted  with 
Col.  Hopkins  and  have  come  in  almost  daily  contact  with 
him  in  the  administration  of  his  affairs,  and  I  scarcely  give 
him  his  meed  of  praise  in  saying  that  during  all  those  years 
he  has  performed  his  duties  with  promptness,  cheerfulness, 
and  ability,  with  fidelity  to  the  court,  with  kindly  considera- 
tion for  his  office  force,  with  fairness  and  liberality  to  liti- 
gants, and  with  courtesy  to  all  with  whom  he  has  dealt. 

During  his  incumbency  Col.  Hopkins  has  been  one  of  the 
reporters  of  the  decisions  of  this  court.  A  man  of  liberal 
education,  a  close  appraiser  of  facts,  and  gifted  with  a 
keenly  analytical  mind,  he  was  thoroughly  equipped  to  set 
forth  the  salient  features  of  the  court's  decisions.  Forty 
volumes  of  the  court's  reports  contain  the  valuable  record  of 
his  faithfulness  and  ability  in  clearly  and  succinctly  stating 
the  cases  upon  which  the  court  based  its  judgments.  And 
perhaps  it  may  be  a  pleasing  reflection  to  him  hereafter,  that 
much  of  his  excellent  reportorial  work  was  done  in  a  juris- 
diction which  men  have  chiefly  regarded  as  of  transitory 
historical  interest,  but  which  soon  may  become  of  great 
moment  in  determining  the  mutual  rights  and  duties  of 
mighty  nations. 

Withal,  and  perhaps  best  of  all,  we  ask  him  to  remember 
that  in  bidding  official  farewell  to  a  faithful,  conscientious 
public  servant,  we  do  not  part  with  the  memory  of  a  kindly, 
courteous  gentleman. 

REMARKS  OF  MR.  BENJAMIN  CARTER. 

Your  Honors  and  Oentlemen  of  the  Bar  :  We  read  and 
read  again,  we  speak  and  speak  again  a  sonorous  maxim  of 
morals  or  ethics,  but  so  often  we  do  not  truly  understand 
it  until  we  have  seen  it  illustrated  in  some  human  life  which 
has  come  somewhat  near  to  our  own.  ^^  To  be  gentle,  to  be 
kind,  to  make  one's  family  [and  one's  friends]  a  little  hap- 
pier for  one's  presence  *  *  *  to  keep  a  few  friends,  but 
these  without  capitulation,  and,  on  the  same  grim  condition, 
to  keep  friends  with  one's  self."    This,  we  may  say,  is  a 
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familiar  ideal;  yet  how  many  men  and  women  has  any  of 
us  known  who  have  vitalized  it  for  him! 

Between  the  chief  executive  officer  of  the  court  and  the 
lawyers  there  is  here,  through  the  constitution  of  the  court 
and  accidents  of  its  procedure,  comparatively  little  of  inti- 
mate contact  There  is  no  lawyer,  however,  so  young  to 
this  practice  as  not  to  have  been  impressed  with  CoL  Hop- 
kins's gentleness,  his  unfailing  regard  for  the  views,  the 
feelings,  the  comfort  of  others.  We  all  know  that  in  this 
particular  he  has  been  an  exemplar  for  all  derks.  And  some 
of  us  who  have  been  here  longer  and  have  penetrated  the 
reserve  of  Col.  Hopkins's  demeanor  and  know  his  kindliness 
of  spirit,  his  broad  culture,  and  his  catholic  sympathies  with 
all  that  tends  to  benefit  his  fellow  man,  have  been  impressed 
with  something  else  also;  we  have  learned  how  solid,  how 
well  reasoned,  are  his  convictions  and  how  faithful  and  how 
useful  he  has  been  in  maintaining  them. 

^He  is  a  blessed  fellow  who  thinketh  as  every  other  fel- 
low thinks."  So  says  Shakespeare.  Never  was  this  precept 
of  thrift  so  highly  esteemed  as  in  this  age.  Never  did  the 
fathers  of  any  of  us  here  publicists  and  lawyers  argue  that 
the  judgment  of  courts  should  be  shaped  to  the  popular 
opinion  or  sentiment  of  the  moment.  Surely  none  of  us 
ever  knew  a  useful  man  less  capable  of  self-serving  surren- 
der, in  opinion  and  in  action,  than  is  Col.  Hopkins.  If  he 
has  a  notable  host  of  friends  in  number  and  in  quality,  they 
have  been  kept  ^^  without  capitulation." 

It  is  merely  of  a  part  with  Col.  Hopkins's  steadfastness  of 
views  that  he  has  been  self -restrained  and  gentle  in  his  con- 
tact with  all  of  us.  In  all  that  we  have  known  of  him  through 
these  years  we  must  say  he  has  truly  been  ^^  captain  of  his 
souL"  By  that  and  its  fruits  has  he  been  a  useful  friend 
and  preceptor  to  many  of  us  in  many  things;  for  that  and 
its  fruits  shall  we  hold  in  grateful  memory  our  fellow  serv- 
ice with  him. 

BEMABKS   OF  MB.   JOHN  G.   GAPEB8. 

May  it  please  the  court :  I  had  occasion  in  this  room  some 
time  ago,  upon  the  retirement  of  the  then  chief  justice  of 
this  court,  to  say  that  it  was  seldom  in  this  life  that  one  who 
had  rendered  long  and  faithful  service  had  the  opportunity 
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to  be  present  in  the  flesh  and  to  hear  the  things  said  of  him 
and  of  his  public  service  and  private  life,  things  which  in 
the  vast  majority  of  cases  are  said  in  commemoration  of  the 
life  and  work  of  one  who  had  left  this  world  and  all  of  its 
activities. 

We  are  fortunate,  therefore,  to-day,  to  have  with  us  CoL 
Archibald  Hopkins,  who  now  retires  from  the  active  duties 
of  chief  clerk  of  this  honorable  court,  a  position  he  has  so 
well  filled  for  more  than  40  years. 

It  has  been  my  pleasure  to  know  Col.  Hopkins  for  nearly 
20  years.  More  than  7  years  of  that  period  of  time  I  was 
one  of  the  attorneys  of  the  Department  of  Justice  practicing 
before  this  court.  My  official  relationship  with  him  during 
that  time  was  as  one  of  the  Government's  attorneys.  During 
the  years  which  followed  that  service  I  have  known  him  and 
have  come  in  contact  with  him  as  one  of  the  attorneys  prac- 
ticing my  profession  here  in  Washington  other  than  as  a 
Federal  official.  I  found  his  treatment  of  me,  and  I  know 
it  is  true  of  every  member  of  this  bar,  just  as  fair,  as  im- 
partial, as  prompt,  and  as  courteous,  whether  my  contact 
with  him  was  in  a  capacity  for  or  against  pending  litigation 
to  which  this  Government  was  a  party. 

Col.  Hopkins  has  a  rare  personality;  his  manner,  his 
courtesy,  his  modesty,  and  his  speech  mark  him  instantly  as 
the  gentleman  in  all  respects. 

I  think  Col.  Hopkins  has  lifted  the  office  of  clerk  of  this 
court  above  the  plane  the  public  generally  fixes  for  a  derk 
of  court.  He  has  added  a  dignity,  a  fine  literary  touch,  and 
a  degree  of  efficiency  which  has  left  that  office.no  small 
auxiliary  to  the  work  of  this  court  itself. 

I  eamestiy  second  the  resolutions  which  have  been  offered 
and  join  the  members  of  the  bar  in  an  expression  of  grati- 
tude that  though  we  are  to  lose  his  services  as  chief  clerk 
of  this  court  we  are  not  to  lose  Col.  Hopkins  as  a  friend  and 
companion  and  as  one  of  the  most  useful,  philanthropic,  and 
high-minded  citizens  of  the  National  Captial. 

REMARKS  OF  MR.  WILLIAM  B.  KINO. 

Occasions  of  this  character  combine  sorrow  and  pleasure; 
sorrow  because  in  saying  farewell  long-standing  ties  are 
broken,  pleasure  because  an  opportunity  is  given  to  say 
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openly  in  the  presence  of  an  admired  associate  what  our 
Anglo-Saxon  sense  of  reserve  has  in  the  past  prevented. 

WhUe  CoL  Hopkms  has  been  well  known  to  all  of  ns  for 
many  years  as  the  chief  derk  of  this  court,  his  modest  reti- 
cence, one  of  his  marked*  characteristics,  has  kept  most  of 
ns  from  being  acquainted  with  his  activities  and  achieve- 
ments elsewhere.  This  is  a  fitting  occasion  to  take  public 
notice  of  the  breadth  and  value  of  these. 

We  have  known  him  as  a  man  of  peace  wielding  the  pen, 
but  when  his  country  needed  volunteers  for  war  he  made  a 
prompt  response.  Whesa  little  more  than  20  years  of  age 
he  bore  a  comnussion  as  captain  in  the  Thirty-seventh  Mas- 
sachusetts Volunteers  in  the  Civil  War.  He  served  gallantly 
in  that  capacity  with  his  regiment  and  on  staff  duty  during 
the  entire  period  of  the  war  until  the  21st  of  June,  1865,  in 
the  bloody  campaigns  in  Virginia,  both  around  Fredericks- 
burg and  Petersburg  in  the  east  and  around  Winchester  in 
the  valley.  On  the  6th  of  April,  1865,  the  President  issued 
him  a  commission  as  brevet  major  of  Volunteers  ^  for  gal- 
lant and  meritorious  services  before  Petersburg  and  at  the 
battle  of  Little  Sailors  Creek,  Va.**  He  was  again  twice 
brevetted  as  lieutenant  colonel  and  as  colonel  of  Volunteers 
for  gallant  and  meritorious  service.  Before  the  muster  out 
of  his  regiment  the  Governor  of  his  State  also  issued  to  him 
a  commission  as  lieutenant  colonel  of  his  regiment.  These 
facts  speak  for  themselves  as  evidence  of  his  valiant  mili- 
tary service.  In  many  years  of  acquaintance,  I  have  never 
heard  Col.  Hopkins  say  one  word  about  his  Army  service. 
When  we  know  its  highly  meritorious  character,  we  can 
realize  that  here  is  the  happy  combination  of  bravery  and 
modesty. 

CoL  Hopkins  has  also  covered  a  wide  field  in  his  literary 
activities.  He  has  been  a  constant  contributor  to  newspaper 
and  periodical  literature.  His  writings  have  been  steadily 
in  demand  by  leading  newspapers.  His  contributions  have 
appeared  anonymously  upon  the  editorial  pages  of  several 
influential  papers  in  various  parts  of  the  United  States  for 
a  long  period  of  years.  He  has  published  a  philosophical 
dissertation  upon  the  doctrines  of  the  Apostles'  Creed.  The 
very  mention  of  this  work  shows  the  broad  extent  of  Col. 
Hopkins's  intellectual  interests.   He  has  made  important  con- 
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tributions  to  controversial  political  literature,  both  in  prose 
and  in  poetry.  It  needs  but  little  personal  acquaintance 
with  CoL  Hopkins  to  find  that  he  is  a  man  of  very  wide 
reading,  of  serious  thought  on  many  subjects,  of  high  ideals, 
and  of  firm  convictions. 

No  less  extended  have  been  CoL  Hopkins's  activities  in 
philanthropy.  He  has  been  constant  in  his  efforts  to  benefit 
his  fellow  men,  and  his  influence  has  been  felt  not  only 
throughout  the  District  of  Columbia  but  nationally.  He  has 
served  as  a  member  of  the  Board  of  Visitors  of  the  United 
States  Military  Academy  and  as  a  delegate  to  one  of  the 
international  peace  congresses.  He  has  for  years  been  chair- 
man of  the  finance  committee  of  the  Associated  Charities 
of  the  District  of  Columbia,  an  organization  of  the  greatest 
value,  where  his  services  have  been  greatly  appreciated  by 
all  his  fellow  workers.  He  is  an  active  member  of  the  board 
of  directors  of  the  Garfield  Hospital  and  there  has  done 
much  important  work.  He  has  for  a  long  period  been  a 
trustee  of  the  George  Washington  University  in  this  city, 
and  a  member  of  the  executive  committee  of  the  board.  He 
came  upon  the  board  at  a  great  crisis  in  the  affairs  of  the 
university  and  then  rendered  highly  appreciated  service. 
He  has  given  a  great  amount  of  thought  to  the  work  of  the 
university,  marked  by  fertility  and  originality.  He  is  a 
director  of  the  Washington  Society  of  the  Fine  Arts  and 
has  done  much  in  that  position  to  increase  interest  in  the 
fiine  arts.  He  is  a  trustee  of  the  Legal  Aid  Society,  designed 
to  furnish  free  legal  services  to  the  poor.  He  has  been 
chancellor  of  the  district  of  Columbia  Commandery  of  the 
Loyal  Legion,  president  of  the  Williams  College  Alumni 
Association,  and  vice  president  of  the  Metropolitan  Club,  and 
a  member  of  the  Historical  Society  of  the  District  of  Co- 
lumbia. He  is  a  member  of  the  Authors'  Club  of  London, 
of  the  National  Geographic  Society,  of  the  American  Social 
Science  Association,  of  the  American  Academy  of  Political 
and  Social  Science,  of  the  managers  of  the  Society  for  the 
Prevention  of  Cruelty  to  Animals,  of  the  District  of  Colum- 
bia Branch  of  the  Civic  Federation,  and  of  the  Washington 
Academy  of  Sciences.  He  is  also  a  member  of  the  Committee 
of  One  Hundred  for  the  Lnprovement  of  Washington,  and 
of  the  Conmiittee  for  the  Celebration  of  the  Hundred  Years 
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of  Peace  with  Great  Britain.  Any  man  could  be  proud  of 
such  a  record  of  varied  nnaftlfiRh  activities  in  behalf  of  his 
fellow  men.  All  these  things  Col.  Hopkins  has  done  without 
display,  and  I  venture  to  say  without  the  knowledge  of  very 
many  of  those  with  whom  he  has  been  brought  in  daily 
contact  in  his  official  capacity. 

While  we  say  farewell  to  Col.  Hopkins  as  chief  clerk  of 
this  court,  we  shall  continue  to  meet  him  as  a  resident  of 
the  District  of  Columbia,  deeply  interested  in  everything 
pertaining  to  the  common  good.  We  trust  that  his  relief 
from  the  daily  work  of  the  clerk's  office  may  give  him  more 
time  for  these  voluntary  philanthropic  eflforts.  We  wish  for 
him  many  years  of  continued  health  and  usefulness. 

The  following  letter  was  read : 

CoTTBT  OF  Claims, 
WASHiN€rroN  D.  C.,  October  tf,  19H. 

Col.  Archibald  Hopkins:  We,  the  undersigned  officers, 
clerks,  and  employees  of  the  Court  of  Claims,  with  whom 
you  have  been  for  so  many  years  associated  as  chief  clerk, 
feel  that  we  can  not  let  the  occasion  pass  without  expressing 
to  you  our  sincere  regret  at  the  severance  of  the  pleasant 
relations  heretofore  existing,  and  in  parting  with  you  we 
desire  individually  to  express  our  best  wishes  for  your 
health  and  happiness  for  many  years  to  come,  and  to  assure 
you  that  your  fairness  and  kindness  to  those  under  your 
supervision  will  ever  remain  a  pleasing  memory. 

(Signed  by  all  the  officers  and  employees  of  the  court.) 

Chief  Justice  Campbell  said : 

Col.  Archibald  Hopkins,  who  has  been  the  efficient  chief 
clerk  of  this  court  for  the  past  41  years,  has,  of  his  own 
volition,  tendered  his  resignation  as  such,  and  upon  his 
urgent  request  the  same  has  been  accepted  by  the  court. 
Falling  health  is  the  only  reason  assi^ed  for  terminating 
his  long  and  most  satisfactory  connection  with  the  business 
of  the  court.  He  has  been  so  long  the  head  of  its  business 
department  and  his  services  have  been  so  helpful  to  the 
judges  and  attorneys  practicing  here  that  it  is  only  left 
for  us  to  say  in  this  formal  manner  that  all  of  us  part  from 
him  with  sincere  regrets.  Those  of  us  who  have  been  for  so 
many  years  closelv  associated  with  him  will  miss  his  genial 
presence,  because  he  has  been  always  courteous,  always  self- 

Soised^  always  a  gentleman  in  his  comings  and  his  goings. 
peaking  for  the  Court  of  Claims  and  the  persons  connected 
therewith,  it  is  proper  for  me  to  say  that  he  carries  with 
him  in  his  retirement  the  sincere  respect  and  well  wishes  of 
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all  of  his  associates  in  this  department  of  the  GoTemment 
service. 

We  deem  it  proper  to  state  that  Col.  Hopkins  is  a  man 
of  unusual  ability  and  attainments.  He  ^aduated  from 
Williams  Colleee,  Massachusetts,  in  the  classical  course,  when 
its  presiding  officer  was  his  father,  Dr.  Mark  Hopkins,  one 
of  the  foremost  educators  America  has  produced.  He  sub- 
sequently enlisted,  in  1862,  in  the  United  States  Aimy,  in 
the  Civil  War,  and  retired  therefrom  as  lieutenant  colonel  of 
the  Thirty-seventh  Massachusetts  Begiment  of  Volunteers; 
received  two  brevets  for  gallantry  in  action;  graduated  in 
law  from  Columbia  University,  New  York;  practiced  his 

{>rofession  in  New  York  City  from  1867  to  1878,  at  which 
atter  date  he  entered  upon  the  duties  of  chief  clerk  of  this 
court,  which  position  he  has  ablv  filled  to  the  present  time, 
and  during  his  incumbency  as  clerk  he  has  been  one  of  the 
offidfd  reporters  of  the  Court  of  Claims  decisions. 

During  his  leisure  hours  aside  from  his  official  duties  his 
goodness  of  heart  caused  him  to  take  a  leading  part  in  many 
civic  undertakings  for  the  uplift  of  the  helpless  and  needj 
citizens  of  this  city  and  an  intelligent  interest  in  pubhc 
affairs. 

It  is  ordered  that  this  testimcmial  of  merit  and  esteem  of  a 
faithful  public  servant  shall  be  spread  upon  the  journal  of 
the  court  and  a  copy  thereof  be  printed  m  the  ncact  volume 
of  the  Court  of  Claims  Beports. 
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(88  Stat  L..  Put  H.] 

AN  ACT  To  carry  oat  the  flndings  of  the  Court  of  Olaliiw  In  the  caee 

of  Jamee  Harrey  Deonia. 


Be  it  enacted  by  the  Senate  and  Howe  of  BepreeentaUvee 
of  the  United  States  of  America  in  Congress  assembled^  That 
the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  author- 
ized and  directed  to  pay,  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated,  to  L.  Helen  Dennis,  adminis- 
tratrix of  the  estate  of  James  Harvey  Dennis,  deceased,  the 
sum  of  $26,588,  in  accordance  with  the  findings  of  the  Court 
of  Claims  reported  in  Senate  Document  Numbered  Six 
hundred  and  nineteen.  Sixty-second  Congress,  second  session, 
said  sum  to  be  accepted  and  receipted  for  in  full  of  said 
claim  against  the  Oovemment:  Provided^  That  said  L. 
Helen  Dennis  shall  file  in  the  Treasury  Department  a  certi- 
ficate showing  her  appointment  as  administratrix  of  said 
estate  and  a  certified  copy  of  her  bond,  which  bond  must  be 
at  least  equal  in  amount  to  the  sum  hereby  appropriated: 
And  provided  further,  That  if  said  L.  Helen  Dennis  be  dead 
or  no  longer  holding  said  office,  payment  shall  be  made  to 
her  successor  upon  his  or  her  complying  with  the  same  re- 
quirements as  herein  provided  with  respect  to  the  said  L. 
Hialein  Dennis,  administratrix. 

Approved)  June  IS,  1914» 
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[88  Stat.  L.»  Part  II.] 

AN  ACT  To  carry  into  effect  findings  of  the  Court  of  Claims  in  the 
cases  of  Charles  A.  Davidson  and  Charles  M.  Campbell. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled^  That 

the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  author- 
ized and  directed  to  pay,  out  of  the  money  in  the  Treasury 
not  otherwise  appropriated,  the  sum  of  $750  to  Charles  A. 
Davidson,  and  the  sum  of  $750  to  Charles  M.  Campbell, 
late  clerks  of  United  States  courts  in  Indian  Territory,  in 
pursuance  of  the  findings  of  fact  reported  to  the  United 
States  Senate  by  the  Court  of  Claims  in  the  cases  of  Charles 
A.  Davidson  and  Charles  M.  Campbell  against  The  United 
States,  numbered  fourteen  thousand  and  forty-six,  congres- 
sional. 
Approved,  July  17, 1914. 


[88  Stat  L.,  Part  11.] 
AN  ACT  For  the  relief  of  William  E.  Murray. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled^  That 
the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  author- 
ized and  directed  to  pay  to  William  E.  Murray  the  sum  of 
$720,  and  said  sum  of  $720  is  hereby  appropriated,  out  of 
any  money  in  the  Treasury  not  otherwise  appropriated,  in 
full  compensation  for  personal  injuries  sustained  by  him 
without  fault  on  his  part  and  while  in  the  discharge  of  his 
duties  as  a  watchman  in  the  Department  of  the  Interior,  as 
found  by  the  Court  of  Claims,  in  findings  of  fact  filed  May 
twentieth,  nineteen  hundred  and  nine,  and  printed  in  House 
Document  Numbered  Two  hundred  and  twenty-six.  Sixty- 
first  Congress,  second  session:  Provided^  however^  That  no 
sum  of  money  due  or  to  become  due  to  the  said  William  E. 
Murray  under  this  Act  shall  be  liable  to  attachment,  levy, 
or  seizure  under  any  legal  or  equitable  process  whatever,  but 
shall  inure  wholly  to  the  benefit  of  the  said  William  E. 
Murray. 

Approved,  August  21, 1914. 
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[88  Stat  L..  Part  II.] 
AN  ACT  For  the  relief  of  the  Snare  and  Triest  Ck>mpan7. 

Be  it  enacted  hy  the  Senate  and  House  of  Bepresentative$ 
of  the  United  States  of  America  in  Congress  assembled^  That 
the  claim  of  the  Snare  and  Triest  Company  for  reimburse- 
ment for  all  losses  to  them,  including  damage  to  pier  grow- 
ing out  of  a  collision  by  the  United  States  ship  Colorado  on 
the  night  of  February  ninth,  nineteen  hundred  and  five,  at 
League  Island  Navy  Yard,  be,  and  the  same  is  hereby,  re- 
ferred to  the  Court  of  Claims,  with  jurisdiction  to  hear  and 
determine  the  same  to  judgment:  Provided^  That  the  peti- 
tion is  filed  within  six  months  from  the  date  of  this  Act. 

Approved,  September  16, 1914* 

72676*^0 — VOL  49 — 16 ill 


Judge  Howry  took  no  part  in  the  decision  of  Alabama 
Great  Southern  Baikoad  Company  case. 


GASES  DECIDED 

IN 

THE   COURT    OF    CLAIMS. 

TERM  OF  1913-14. 


THE  BRIG  "RENSALAER.** 

JOSEPH  OGDEN,  SURVIVING  EXECUTOR,  ▼.  THE 

UNITED  STATES. 

THOMAS  W.   LUDLOW,   ADMINISTRATOR,   y.   THE 

UNITED  STATES. 

BENJAMIN  M.  HARTSHORNE  AND  CHARLES  BLACK, 
EXECUTORS,  V.  THE  UNITED  STATES. 

[French  Spoliationa,  1226,  4040.    Decided  October  27,  1918,  but  omitted 

from  48  G.  of  Gb.  Rept.] 

On  {he  Proofs. 

The  brig  BeMoUur^  a  duly  registered  vessel  of  the  United  States^  on  a 
commercial  voyage  from  New  London,  Conn.,  bound  for  Antigua, 
a  ix>rt  of  military  and  naval  equipments  of  Great  Britain,  then 
at  war  with  France,  was  seiaed  by  a  French  privateer  on  the  14th 
of  March,  1800.  On  March  29,  the  vessel  and  caigo  were  con- 
demned by  decree  of  the  French  Tribunal  of  Commerce  and  Prises. 
On  board,  but  not  stated  in  the  invoice  of  the  caigo,  were  10  horses. 
The  insurance  on  the  invoice  of  goods  was  effected  by  a  broker 
in  New  York  City,  and  after  the  seizure  of  the  vessel  the  undeiv 
writers  duly  paid  the  sums  underwritten,  and  the  claims  here 
involved  are  those  of  the  insuren  of  the  caigo,  which  belonged 
to  the  owner  of  the  vessel. 
L  The  insurers  of  a  caigo  can  only  claim  as  subrogees  of  the  insured 
interest  and  have  no  other  or  greater  right  than  their  principal, 
and  the  burden  of  the  proof  of  the  innocent  pmrpoee  of  the  vessel's 
voyage  rests  upon  the  plaintiffs. 

II.  On  the  question  of  contraband  the  transportation  of  horses  in  all  cases 
depends  upon  the  purpose  of  the  shipment  and  the  nature  and 
quality  of  the  port  to  which  merchandise  is  being  transported 
win  be  considered  in  determining  the  intflni  of  the  shipment. 
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III.  Where  the  traiuportation  includes  merchandiae,  like  hoiBet,  of  the 
disputable  class,  to  form  an  innocent  cargo  it  must  clearly  appear 
that  they  were  intended  for  the  use  of  the  noncombatant  portion 
of  a  community. 

The  Reporter^ 8  statement  of  the  case: 

The  following  are  the  facts  of  the  case  as  found  by  the 
court:  • 

I.  The  brig  Rensalaer,  whereof  James  Mitchell  was  then 
the  master,  sailed  February  24,  1800,  from  New  London, 
on  a  conmierciai  voyage,  bound  for  the  English  island  of 
Antigua,  a  port  of  military  and  naval  equipment  of  Great 
Britain,  then' at  war  with  France. 

While  she  was  peaceably  pursuing  said  voyage,  the  French 
privateer  Medee,  commanded  by  Capt.  Lagare  (Jean  Moreau, 
owner),  seized  the  Rensakber^  on  the  14th  of  March,  1800, 
removed  Capt.  Mitchell  and  5  of  his  men  from  off  the  vessel, 
and  placed  a  prize  crew  on  board,  with  orders  to  proceed  to 
Guadeloupe.  Upon  arriving  at  Guadeloupe,  Capt.  Mitchell 
and  his  men  were  detained  as  prisoners  until  April  6,  1800 
(after  the  date  of  condenmation),  at  which  time  they  were 
placed  on  board  a  French  cartel  and  sent  to  St.  Christopher. 

The  vessel  and  cargo  were  condemned  by  decree  of  the 
tribunal  of  commerce  and  prizes  sitting  at  Basse  Terre, 
Guadeloupe,  dated  8th  Germinal,  year  VIII  (Mar.  29,  1800). 

The  grounds  of  condemnation,  as  stated  in  the  decree, 
were  as  follows: 

''a.  That  the  act  of  aflirmation  at  the  bottom  of  the  sea 
letter  was  not  signed  by  officers  of  marine. 

"b.  That  the  rdle  d'equipage  was  not  in  good  form. 

'^c.  That  amoujg  the  cattle  on  board  there  were  7  horses 
destined  for  Antigua.'* 

II.  The  RefMolaer  was  a  duly  registered  vessel  of  the 
United  States,  a  brig  of  106  43/95  tons  burden,  built  at 
Lansingburg,  N.  Y.,  in  the  year  1795,  and  was  owned  solely 
by  Johnston  McGenahan,  a  citizen  of  the  United  States. 

lU.  The  cargo  of  the  i^eiwoZoer,  at  the  time  of  her  cap- 
ture, consisted  of  beef,  pork,  herring,  oxen,  horses,  beans, 
hoops,  staves,  hams,  hogs,  sheep,  casks,  hay,  com,  oats,  and 
fowls. 
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Said  Johnston  McClenahan,  the  owner  of  the  ressel,  was 
likewise  the  owner  of  an  invoice  of  said  cargo  which  did  not 
include  horses.  It  does  not  appear  who  owned  the  caigo 
not  covered  by  the  aforesaid  invoice. 

IV.  February  26,  1800,  Murray  &  Mumford,  through  John 
Ferrers,  insurance  broker,  for  account  of  Johnston  McClena^ 
han,  effected  insurance  in  the  city  of  New  York  on  his  invoice 
of  goods  in  the  sum  of  $3,200,  paying  therefor  a  premium  of 
20  per  cent,  said  policy  being  underwritten  by  the  following 
"persons,  all  of  whom  were  citizens  of  the  United  States: 

Rhinelander,  Hartahome&Co 12,700 

ThomM  Ludlow 600 

Thereafter  the  said  underwriters  duly  paid  the  said  insured 
the  simis  underwritten  by  them,  respectively,  being  a  total 
loss  on  said  policy  by  reason  of  the  premises. 

CONCLUSIONS  OF  LAW. 

The  court  decides  as  conclusions  of  law  that  said  seizure  is 
not  shown  to  have  been  illegal;  that  at  the  time  of  seizure 
the  vessel  was  laden  with  contraband  merchandise  boimd 
for  the  island  of  Antigua,  a  colony  of  Great  Britain,  then 
enemy  to  France;  that  such  contraband  was  so  carried  with 
the  kQowledge  and  consent  of  the  owner  of  the  vessel  and 
that  of  her  master;  and  that  the  claimants  are  not  entitled 
to  indemnity  from  the  United  States. 

Mr.  W.  T.  S.  CHirtis,  for  the  plaintiffs.  Mr.  Theodore  J. 
Pickett  was  on  the  briefs. 

Mr.  John  W.  Trainer,  with  whom  was  Mr.  Assigiani 
AUomey  General  Hueion  TJumipson,  for  the  defendants. 

HowBT,  Judge,  delivered  the  opinion  of  the  court: 

The  claims  involved  are  those  of  insurers  of  a  cargo  belong- 
ing to  the  owner  of  a  captured  vessel.  As  the  insurers  can 
claim  only  as  subrogees  of  the  insured  interest  and  have  no 
other  or  greater  right  than  their  principals,  the  cause  will  be 
considered  as  if  principals  only  were  involved. 

The  findings  show  that  the  vessel  sailed  from  New  London, 
Conn.,  for  Antigua,  a  military  and  naval  port  of  Great 
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Britain,  having  on  board  a  cargo  consisting  of  10  horses, 
which  had  diminished  t  ^  7  at  the  time  of  the  condenmation. 
The  horses  were  not  included  in  the  invoice  of  the  cargo 
belonging  to  the  vessel  owner.  The  decree  of  condemnation 
directed  the  sale  of  everything. 

The  traffic  involved  in  the  shipment  of  horses  has  hereto- 
fore been  the  subject  of  consideration  by  this  court,  leaving 
but  little  room  for  further  discussion.  In  order  to  clarify 
whatsoever  of  confusion  and  doubt  that  has  arisen,  it  is 
proper  to  advert  to  the  conditions  existing  in  this  and 
kindred  cases  now  before  the  court  and  in  other  cases  yet 
to  come  involving  the  same  subject  matter. 

The  right  to  an  award  is  made  to  rest  in  argument  by 
claimants  largely  upon  the  decision  of  this  court  in  the 
JunOj  Smith,  38  C.  Ck.  R.,  465.  Defendants  rely  upon  the 
authority  of  the  AUcmtic,  Howe,  37  C.  Cls.  R.,  17;  39  lb.,  193. 

In  the  Juno  it  was  held  that  where  five  horses,  constituting 
a  small  proportion  of  the  cargo,  were  carried,  the  horses 
could  not  be  regarded  as  contraband  per  se^  but  that  the  law- 
fulness of  the  undertaking  was  to  be  determined  by  the 
intent.  It  had  been  previously  explained  by  the  court 
in  the  case  of  the  Atlantic  that  inquiry  was  necessary  to  be 
made  into  the  circumstances  in  each  case  of  the  presence 
on  board  of  articles  useful  in  peace  or  in  war  for  the  purpose 
of  determining  the  probable  use  to  be  made  of  the  shipment 
at  the  port  of  destination.  Accordingly,  in  the  case  last 
mentioned,  where  it  appeared  that  38  horses  were  being 
carried  to  the  port  of  Tobago,  one  of  the  West  Indies  group 
of  islands  then  in  possession  of  the  British,  it  was  found  to  be 
the  port  of  a  country  at  war  with  France,  and  likewise  a  port 
of  naval  and  miUtary  equipment,  and  that  the  presumption 
existed  in  the  absence  of  all  proof  that  such  a  shipment 
was  destined  for  the  military  use  of  the  belligerent  adversary. 
This  statement  was  but  the  application  of  the  general  holding 
of  the  court  that  the  burden  of  proof  of  the  innocent  purpose 
was  upon  the  claimants,  imder  similar  circimistancee  citing 
the  Dolphin,  27  C.  Cls.  R.,  276;  the  Tom,  29  lb.,  96;  and  the 
John,  22  lb.,  454. 

There  was  nothing  on  the  hearing  of  the  cause  of  the  Juno 
to  indicate  that  the  island  whence  the  five  horses  were  carried 
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predominated  as  a  port  of  military  or  naval  equipment, 
although  the  court  thought  it  may  have  been  the  rendezvous 
of  British  shipping.  In  the  doubt  existing  as  to  the  unlawful 
intent  the  court  made  an  award  that  the  improper  purpose 
was  not  manifested  clearly  enough  to  say  that  the  neutral 
was  engaged  in  the  transportation  of  contraband. 

Contraband  has.  been  defined  to  be,  as  settled  by  the 
practice  of  maritime  nations,  a  trade  with  a  belligerent 
intended  to  provide  him  with  military  supplies,  equipment, 
instruments,  or  arms,  and  this  court  has  been  obliged  to 
recognize  the  fact  that  great  maritime  powers  when  engaged 
in  war  have  enlarged  the  list  of  contraband  articles,  but 
nations  generally  neutral  have  contracted  it. 

After  the  decision  in  the  two  cases  upon  which  the  respeo- 
tive  parties  rely  the  case  of  the  AtJa/nHe  was  presented  again 
to  the  court  upon  the  motion  of  the  claimants  for  a  new  hear- 
ing. Our  second  decision  discloses  that  the  court  refused 
to  decide  that  horses  were  presumptively  contraband,  though 
the  contrary  rule  is  supported  by  many  writers  of  interna- 
tional law.  Defendants  have  occasionally  renewed  their 
objections  to  the  deductions  of  the  court  denying  the  per  $e 
contraband  character  of  horses  when  carried,  but  making 
the  transportation  of  such  live  stock  depend  entirely  upon  the 
intent  of  the  shipment. 

Out  of  aU  the  discussion  where  international  law  writers 
have  been  so  much  out  of  harmony  we  are  more  than  satisfied 
that  the  transportation  of  horses  in  all  cases  must  depend 
upon  tiie  ptirpose  of  the  shipment. 

The  act  conferring  this  jurisdiction  requires  the  court  to 
decide  upon  the  validity  of  these  claims  and  to  receive  ''all 
suitable  testimony  on  oath  or  afSrmation,  and  all  other 
proper  evidence,  historic  and  documentary,  concerning  the 
same.'' 

History  shows  that  some  shippers  in  our  country  in  the 
times  which  gave  rise  to  these  claims  took  advantage  of  the 
opportunity  offered  by  the  war  existing  between  Great 
Britain  and  France  to  make  money  by  shipping  cargoes  with 
the  connivance  of  shipowners  to  carry  on  unlawful  trade, 
and  that  some  shippers  sailed  the  seas  to  bring  cargoes  back 
to  home  ports  for  reahipment  and  sale  abroad  to  effectuate 
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the  purpose.  This  practice  meant  the  acquirement  and 
reshipment  of  goods  to  aid  coimtries  at  war  under  cover  of  a 
neutral  flag.  History  also  establishes  that  immense  profits 
^ere  made  for  the  risks  taken  by  neutral  skippers  by  loading 
their  vessels  with  articles  of  such  nature  as  was  most  needed 
by  the  countries  at  war  with  each  other  and  best  calculated 
to  serve  the  interests  of  that  belligerent  .willing  to  pay  the 
price.  Horses  were  not  infrequently  added  to  invoices. 
Sometimes  horses  and  other  Uve  stock,  besides  tar  and 
munitions  of  war,  were  not  disclosed  by  manifests  or  bills  of 
lading  and  yet  were  carried  abroad  for  purposes  of  sale  and 
profit.  France  complained  that  as  England  was  the  greater 
sea  power  and  consequently  in  a  position  to  enforce  em- 
bargoes and  blockades  better  than  the  French,  the  English 
profited  almost  exclusively  by  the  violation  on  the  part 
of  some  of  our  merchantmen  and  seamen  of  the  neutrality 
laws.  Considering  the  necessities  of  the  island  possessions  of 
the  English  in  the  West  Indies  the  temptation  to  trade  in 
articles  needed  for  military  and  naval  use  and  equipment 
was  very  great. 

France  contended  that  horses  were  contraband  as  far  back 
as  1681,  which  view  was  subsequently  embodied  in  article  24 
of  the  treaty  between  the  United  States  and  France  of 
February  6, 1778,  8  Stat.,  1,  by  the  declaration  thaf  horses 
and  their  furniture"  were  to  be  considered  contraband. 
We  agreed;  but  when  our  Congress  abrogated  the  treaty 
containing  the  provision  making  horses  and  their  furniture 
contraband  irrespective  of  intent,  the  clause  fell  by  the  act 
of  abrogation.  It  is  pertinent  to  observe  that  Great  Britain 
asserted  the  same  doctrine  at  the  time  France  was  stipulating 
that  horses  were  contraband.  The  whole  matter  was 
relegated  to  the  conduct  and  customs  of  the  nations  of  the 
earth  by  the  act  of  July  7,  1798,  which  carried  down  article 
24  with  everything  exceptional  in  the  treaty  of  1778. 

When  the  cause  of  the  Juno  was  presented  the  record  was 
wanting  in  that  proof  to  which  we  now  advert  and  which  we 
think  establishes  the  unlawfulness  of  the  intent  respecting 
the  carrying  of  horses  to  belligerent  ports  of  naval  and  mili- 
tary equipment. 


mCClB,!  BsiG  BsKflAUUEB. 


Antigua  was  such  a  port  and  that  island  was  the  destination 
of  this  nentraL  like  Martinique,  it  was  held  by  the  sword. 
Perhaps  Martinique  was  the  larger  base,  but  histoiy  shows 
that  in  the  early  part  of  the  year  1799  the  Engliah  were 
preparing  expeditions  in  the  West  Indies  against  Uie 
Spimish,  then  allied  with  France  in  the  war  with  England. 
3  Southey's  West  Indies,  p.  159.  Tobago  was  surrendered 
to  the  British  in  1793,  and  an  expedition  was  immediately  sent 
to  capture  Martinique.  England  succeeded  and  it  is  his- 
torical that  the  British  declared  that  they  must  not  only 
conquer  Martinique  but  likewise  dislodge  ^eir  enemy  from 
erery  one  of  the  French  possessions  in  that  part  of  the  world. 
Edwards's  Hist,  of  West  Indies,  ed.  1801,  p.  440.  Expe- 
ditions against  St.  Lucia,  Trinidad,  and  Porto  Rico  were 
assembled  in  the  lower  idands  and  sailed  after  the  British 
conquest  of  Martinique  to  subdue  all  the  other  islands. 
Forces  were  generally  oigamzed  in  1799  not  only  in  Marti- 
nique but  in  other  islands  in  those  seas  to  drive  the  French 
away. 

This  proof  is  very  important  in  determining  the  objects 
of  the  trade  with  the  islands  by  neutrals.  It  had  not  devel- 
oped in  this  class  of  cases  on  this  subject  at  the  time  of  the 
presentation  of  the  Juno.  It  was  developed  some  10  years 
ago,  on  the  second  hearing  in  the  case  of  the  Atlanii€f  and 
the  court  has  uniformly  adhered  to  the  rule  stated  to  be  the 
presumptive  purpose  of  shipments  to  the  group  of  islands 
in  the  West  Indies.  It  is  a  rule  well  sustained  by  authority. 
CShancellor  Kent  declared  that  the  nature  and  quality  of  the 
port  to  which  merchandise  is  being  transported  is  not  an 
irrational  test  in  determining  the  intent  of  a  shipment. 
Halleck's  Int.  L.,  586.  The  claimants  are  not  entitled  to 
an  award. 

The  court  has  considered  this  case  under  international-law 
rules,  and  for  that  reason  does  not  need  to  cite  the  case  of 
the  brig  Lucy,  37  Ct.  Cls.  B.,  100,  nor  the  case  of  the  sloop 
Ralph,  39  Ct.  Ch.  R.,  204,  as  authority,  because  both  of 
these  vessels  came  under  the  inhibition  of  contraband  under 
the  ft-"flt.ing  treaty  between  this  country  and  France.  But 
in  the  first-mentioned  case  there  is  support  given  to  the  rule 
that  it  must  ''clearly''  appear  that  where  the  transportation 
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includes  merchandise,  like  horses,  of  the  disputable  class, 
they  were  intended  for  the  use  of  the  noncombatant  portion 
of  a  community  to  form  an  innocent  cargo. 

The  findings  herein,  together  with  a  copy  of  this  opinion, 
will  be  certified  to  Congress. 


GEORGE  E.  JOHNSON,   ADMINISTRATOR,   v.    DIS- 
TRICT OP  COLUMBIA. 

[No.  251  D.  0.    Decided  November  17,  1913,  and  omitted  from  the  48th 

G.  of  Gls.  Report.1 

On  the  d^endanUf  Counterclaim  and  plainHff'e  Exceptum  to 

the  Referee's  Report. 

This  is  a  suit  under  the  act  of  June  6, 1880,  21  Stat.  L.,  284,  and  judgment 
was  rendered  herein  in  1896  (31 G.  Gls.,  395).  Defendants  appealed 
and  the  judgment  was  reversed  by  the  Supreme  Gourt,  165  U.  8., 
830.  The  case  is  now  before  the  court  on  the  defendants'  counter^ 
claim  and  the  plaintiff's  exceptions  to  the  referee's  report.  The 
court  adopts  part  of  the  findings  of  fact  made  at  the  lonner  trial, 
and  makes  additional  findings. 
I.  Where  a  deposition  is  taken  by  the  plaintiff  without  permission  of  the 
court  after  the  case  was  referred  to  a  refeiree  upon  the  application 
ol  the  plaintiff,  it  is  inadmissible  as  evidence  and  will  be  stricken 
from  the  record.  A  case  can  not  be  reopened  by  this  method  after 
it  has  once  been  submitted  to  the  court  on  the  referee's  report. 
II.  In  the  absence  of  a  rule  of  this  court,  such  proceedings  will  be  governed 
by  the  rules  in  similar  cases  governing  references  to  referees  and 
masters  adopted  by  other  Federal  Gourts. 

III.  A  referee's  conclusions  can  not  be  assailed  by  evidence  which  was  not 
in  the  record  when  the  report  was  made  without  first  obtaining  the 
permissbn  of  the  court. 
lY.  Where  a  delay  in  discovering  additional  evidence  and  a  fiiilure  to 
produce  it  are  inexcusable,  a  request  to  introduce  additional  evi- 
dence and  again  refer  the  case  will  not  be  granted, 
y.  Where  a  settlement  of  the  account,  between  the  plaintiff  and  the  de- 
fendants, taking  into  consideration  the  defendants'  valid  countei^ 
daim,  shows  a  balance  in  favor  of  the  Government  a  judgment  in 
iavor  of  the  defendants  for  said  balance  will  be  entered  therefor. 


The  Reporter's  statement  of  the  case: 

The  court  made  findings  of  fact  when  this  case  was  origi-' 
naUy  before  it,  31  C.  Cls.,  395,  and  it  now  adopts  as  findings 
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of  fact  Findings  I,  11,  and  m  as  then  found,  and  adds 
thereto  Findings  IV,  V,  and  VI,  aa  follows: 

I.  Peter  McNamara  had  several  contracts  with  the  de- 
fendant, through  the  late  corporation  of  Washington,  the 
late  board  of  public  works,  and  the  Commissioners  of  the 
District  of  Columbia  by  extensions  thereof,  for  work  and 
materials,  being  a  certain  contract  with  the  corporation  of 
Washington  and  contracts  with  the  board  of  pubUc  works 
niunbered  415  and  extensions  thereof,  515, 716  and  extensions 
thereof,  and  850. 

n.  These  actions,  originally  brought  under  the  act  of 
June  6,  1880,  21  Stat.  L.,  284,  on  said  contracts  were  con- 
solidated and  tried  together  before  a  referee,  who,  after 
stating  the  accounts,  found  and  reported,  June  8,  1891,  as 
due  from  defendant  imder  said  contracts  for  work,  at  con- 
tract rates,  as  follows: 

''I  find  due  the  claimants  under  the  several  contiacts  men- 
tioned in  cases  251  and  292  the  following  sums,  viz: 

I.  Under  old  corporation  contract $5, 119. 36 

n.  Under  contract  No.  516 1,065.06 

III.  Under  contract  No.  850 LOO 

lY.  Under  contract  No.  716  and  extensionB 1, 189. 31 

v.  Under  contract  No.  415  and  extendona 7, 044. 04 

Total 14,418.77 

''I  further  report  that  the  sum  of  $5,119.36  of  the  above 
amount  was  due  and  payable  as  of  February  1,  1872,  and 
that  the  remaining  portion,  $9,299.41,  was  due  and  payable 
as  of  April  1,  1876. 

''The  amoimt  assigned  to  S.  J.  Ritchie,  $927.10,  is  in- 
cluded in  amount  found  to  be  due  under  contract  No.  716 
and  extensions. 

''The  amoimt  claimed  by  Theodore  Sheckels  is  included 
in  amount  found  to  be  due  under  contracts  415,  716  and  ex- 
tensions. 

"In  conclusion  I  find  that  in  the  whole  the  defendant  is 
entitled  to  recover  of  the  claimant,  McNamara,  the  sum  of 
$6,694.41,  with  interest  from  June  1,  1874." 

m.  The  referee  found  that  said  McNamara  had  made  an 
assignment  to  said  Theodore  Sheckels,  deceased,  of  $7,306.25 
of  said  amounts  due  from  defendant,  and  an  assignment  to 
Samuel  J.  Ritchie  (not  a  claimant  in  these  cases)  of  $927.10 
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of  said  amounts  due  from  the  defendant,  leaving  a  balance 
due  to  the  estate  of  said  McNamara  of  $6,183.42. 

IV.  Said  referee  also  reported  that  the  defendants  were 
entitled  to  recover  from  said  McNamara  the  sum  of  $21,123.18 
on  accoimt  of  its  counterclaim,  which  amount  was  due  to 
the  defendants  as  a  counterclaim  as  of  June  1,  1874. 

V.  The  referee  reported  that  the  said  McNamara  had 
assigned  to  S.  J.  Ritchie  $927.10,  being  a  part  of  the  said 
simi  of  $14,418.77,  and  also  that  he  had  assigned  to  Theodore 
Sheckles  the  sum  of  $7,306.25  of  said  sum  of  $14,418.77  due 
said  McNamara  as  aforesaid,  while  the  said  sum  of  $7,306.25 
should  be  deducted  from  ihe  amoimt  of  the  coimterclaim 
due  from  McNamara  because  that  amount  was  used  by  the 
defendants  to  liquidate  the  claim  of  said  Sheckles  in  case 
No.  292  D.  C;  and  deducting  the  said  sum  of  $14,418.77 
from  the  said  sum  of  $21,123.18  leaves  the  amount  due  the 
defendants  from  McNamara  of  $6,704.41,  said  set-offs  being 
made  as  of  the  date  of  the  original  judgment  in  this  case, 
June  22,  1896. 

VI.  The  claimant  filed  revised  exceptions  to  the  report  of 
the  referee,  and  the  same  should  be  overruled  and  the  report 
again  confirmed. 

OONOLUSIOKS  or  LAW. 

Upon  the  foregoing  findings  of  fact  the  court  decides,  as 
conclusions  of  law,  that: 

1.  The  claimant's  exceptions  are  not  well  taken,  and  the 
finding  of  the  referee  in  relation  to  the  counterclaim  of  the 
defendants  is  sustained  and  Ins  said  report  i3  confirmed. 

2.  When  the  case  was  before  this  court  on  the  former 
hearing  a  judgment  was  rendered,  based  upon  the  referee's 
reporti  see  31  C.  Cls.,  295,  whereas  judgment  should  have 
been  (according  to  the  mandate  of  the  Supreme  Court  in  this 
case)  for  the  sum  of  $14,418.77,  less  the  amount  shown  in 
the  findings  assigned  to  Ritchie  and  Sheckles,  and  the  coun- 
terclaim due  from  McNamara  to  the  defendants  of  $21,123.18 
should  be  allowed;  and  setting  off  one  against  the  other  the 
defendants  are  entitled  to  a  judgment  against  the  estate  of 
McNamara  for  the  sum  of  $6,704.41,  and  judgment  will  now 
be  rendered  against  the  administrator  of  said  McNamara's 
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estate  for  the  said  sum  of  $6|704.41y  with  interest  thereon  at 
the  rate  of  6  per  cent  per  annum  from  June  22,  1896* 

Mr.  V.  B.  Edwards  for  the  plaintiff. 

Mr.  P.  M.  Cox,  with  whom  was  Jfr.  AMiHarU  AUomey 
Oenerdl  HusUm  Thompson,  for  the  defendants. 

Campbell,  Chief  Juttiee,  deUvered  the  opinion  of  the  court: 

This  case  was  before  this  court  and  judgment  was  rendered 
therein  in  June,  1896;  which,  upon  appeal  by  the  defendants, 
was  rerersed  by  the  Supreme  Court,  165  U.  S.,  330.  The 
findings  of  fact  in  the  original  case,  see  31  C.  Cb.,  396,  are 
again  adopted. 

After  the  reyersal  the  claimant  took  no  further  steps,  until 
in  December,  1897,  his  attorney  filed  a  motion  in  this  court 
to  again  refer  the  case  to  a  referee,  and  in  March,  1908,  filed 
a  motion  to  refer  the  case  to  the  auditor  of  the  court  as 
referee,  which  was  oyemiled  in  May,  1909. 

In  December,  1911,  claimant's  attorney  filed  what  are 
called '' revised  exceptions''  to  the  report  of  Referee  Donovan 
(which  was  filed  herein  on  June  8, 1891),  and  upon  which  the 
former  judgment  of  the  court  was  predicated.  After  fiUng 
these  '' revised  exceptions"  the  claimant  proceeded  to  take 
the  testimony  of  one  John  F.  Alexander,  an  engineer,  in 
September,  1903,  for  the  ostensible  purpose  of  proving  cer- 
tahi  measurements  which  he  claimed  were  not  taken  into 
account  by  the  referee's  report  and  against  which  report,  in 
the  particulars  referred  to,  there  has  been  no  exception  filed 
prior  to  the  former  hearing  of  the  cause.  The  defendants 
move  to  strike  from  the  files  and  record  in  this  case  the  said 
deposition. 

We  decline  to  consider  the  testimony  of  the  said  Alexander, 
and  direct  that  his  deposition  be  stricken  from  the  record  in 
this  case  for  several  reasons :  First,  the  deposition  was  taken 
without  the  permission  of  the  court  being  asked  or  granted 
after  the  case,  upon  claimant's  apphcation  (or  at  least  with 
claimant's  consent),  had  been  referred  to  a  referee,  who 
made  and  filed  a  report,  as  above  stated,  in  June,  1891.  It 
is  not  allowable,  by  this  method,  to  reopen  a  case  which  has 
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once  been  submitted  to  the  court  on  a  referee's  report  where 
the  reference  was  by  the  claimant's  consent  and  where,  as  in 
this  case,  the  court  has  refused  the  claimant's  application  to 
again  refer  it. 

In  the  absence  of  a  rule  of  this  court  on  the  subject  we  are 
to  be  goyemed  by  rules  in  similar  proceedings  of  reference  to 
referees  and  masters  adopted  by  other  Federal  courts,  and, 
as  was  said  in  Harding  y.  Handy ^  11  Wheat.,  103,  126:  "The 
report  of  the  master  is  receiyed  as  true  when  no  exception  is 
taken;  and  the  exceptions  are  to  be  regarded  so  far  only  as 
they  are  supported  by  the  special  statements  of  the  master, 
or  by  eyidence,  which  ought  to  be  brought  before  the  court 
by  a  reference  to  the  particular  testimony  on  which  the 
exception  relies.  Were  it  otherwise,  were  the  court  to  look 
into  the  immense  mass  of  testimony  laid  before  the  commis- 
sioner, the  reference  to  him  would  be  of  Uttle  ayail."  Farrar 
y.  Bernkdm,  76  Fed.,  136;  Jeffrey  y.  Bravm,  29  Fed.,  476; 
Equity  Rule,  United  States  Supreme  Court,  83.  Nor  is  it 
allowable  to  assail  a  referee's  conclusions  by  testimony, 
which  was  not  in  the  record  when  he  made  his  report,  where 
no  reason  is  giyen  for  not  haying  adduced  the  testimony  for 
his  consideration  prior  to  his  report  and  where  the  case  has 
not  been  reopened  for  additional  testimony  by  leaye  of  court. 

It  was  said  in  Hurst  y.  Hurst,  12  Federal  Cases,  No.  6930: 

"It  was  the  duty  of  the  court  to  examine  the  accounts  and 
documents  laid  before  tbe  referees,  to  see  if  they  had  refused 
to  allow  the  credits  claimed  by  the  plaintiff.  In  such  an 
examination  no  new  eyidence  can  be  aamitted;  and  in  decid- 
ing upon  that  which  was  before  the  referees,  if  tiiey  haye 
drawn  conclusions  from  conflicting  eyidence  different  from 
that  which  my  mind  would  approye,  it  would  be  improper, 
on  that  account,  to  say  that  ineir  conclusion  is  wrong." 

In  Bridges  y.  Sheldon,  7  Fed.,  17,  34,  the  court  said: 

"There  is  no  doubt  about  the  power  of  a  court  of  equity 
to  reyise  the  report  of  a  master  by  supplying  facts  material 
which  are  shown  by  the  eyidence,  but  not  stated  in  the 
report,  by  setting  aside  the  findings  of  facts  not  shown  by 
any  eyidence,  or  which  are  contrary  to  the  eyidence,  and 
when  errors  in  law  haye  controlled  or  influenced  the  finding 
of  material  facts;  but  this  reyisory  power  of  the  court  has 
neyer  been  considered  as  coyering  a  right  for  a  part^  to 
appeal  from  the  master  to  the  court  upon  disputed  questions 
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of  fact,  determined  by  the  master  as  matters  of  fact  upon 
conflicting  testimony. 

In  Jeffrey  v.  Brown,  29  Fed.,  476,  480,  the  following  lan- 
guage is  used,  which  is  apposite  to  the  report  of  the  referee 
in  this  cause:  ''The  report  of  the  master  under  consideration 
evinces  very  exhaustiye  and  conscientious  effort  to  ascertain 
the  truth  of  the  issues  inrolTed,  and  his  findings  not  excepted 
to  will  be  approved  as  a  matter  of  course."  Exceptions, 
therefore,  should  be  confined  to  the  referee's  findings  upon 
the  evidence  before  him  and  are  not  to  be  aided  by  evidence 
which  was  not  before  him,  certainly  where  the  court  has  not 
authorized  the  taking  of  new  evidence  or  reopened  the  case 
(authorities  cited  supra).  Besides,  if  it  is  permissible  to 
introduce  new  evidence  to  impeach  a  referee's  report,  it  is 
incumbent  upon  the  party  seeking  to  take  or  to  introduce  it, 
before  it  will  be  aUowed,  to  give  a  good  or  at  least  a  reason- 
able excuse  for  his  failure  to  produce  the  evidence  in  the  first 
instance  before  the  referee.  The  evidence  here  sought  to 
be  introduced  is  a  calculation  based  upon  data  claimed  to 
have  been  procured  from  the  District  engineer's  office.  No 
reason  is  shown  why  that  evidence,  if  it  be  evidence  at  all, 
was  not  procurable  and  presented  to  the  referee.  If  it  could 
be  found  in  1903 — that  is,  more  than  10  years  after  the 
referee's  report — ^it  is  apparent  that  it  must  have  been  avail- 
able at  or  before  the  time  of  the  report;  and,  as  was  per- 
tinently held  in  Murphy  v.  Shepardson,  60  Wis.,  412,  where 
a  delay  in  discovering  additional  evidence  and  a  failure  to 
produce  it  are  inexcusable,  a  request  to  introduce  the  addi- 
tional evidence  and  refer  the  case  will  not  be  granted. 

If  the  rule  were  otherwise  than  we  have  stated  and  if  the 
testimony  of  said  witness  were  before  ub  we  would  be  con- 
strained to  hold  that  it  establishes  no  fact  pertinent  to  the 
exception  or  contrary  to  the  referee's  findings  and  report. 
The  witness  was  examined  to  impeach  the  conclusions  of  the 
referee  as  to  certain  grading  alleged  to  have  been  done  on 
Pennsylvania  Avenue  and  on  North  Capitol  Street  under 
contracts  made  in  1872 — over  30  years  ago.  The  method 
adopted  is  to  take  what  is  supposed  to  be  the  records  of  the 
engineer  department  of  the  District  of  Columbia  of  the 
original  surface  of  the  ground  and  the  grade  which  has  been 
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established  and  from  these  data  to  calculate  the  extent  of 
the  grading  required  to  reach  the  grade.  The  witness  makes 
and  attaches  to  his  deposition  maps  of  Pennsylvania  Avenue 
and  North  Capitol  Street,  and  of  the  Pennsylvania  Avenue 
map  says  that  he  "prepared  it  from  the  notes  furnished  by 
the  engineer  department  of  the  District  of  Coliunbia,  being 
reply  of  the  commissioners  filed  in  the  court  February  25, 
1899,  and  November  11,  1899."  TVithout  meaning  to  say 
that  the  said  replies  of  the  commissioners  furnished  the  requi- 
site data,  but  assuming  they  did,  we  find  that  the  said  wit- 
ness computed  the  amount  of  excavation  "from  First  to 
Ninth  Streets  to  bring  it  to  the  present  grade,"  and  does  not 
pretend  to  compute  or  show  the  number  of  yards  of  excava- 
tion on  Pennsylvania  Avenue  from  First  to  Eighth  Streets, 
whereas  the  original  petition  in  this  case,  the  original  con- 
tract between  the  parties,  and  the  referee's  report  all  set 
forth  that  the  excavation  in  question  was  from  First  to 
Eighth  Streets;  and  as  the  computation  is  in  gross  we  could 
not,  if  we  would,  glean  any  material  information  from  it. 
As  to  the  North  Capitol  Street  matter,  we  are  not  more  en- 
lightened than  by  the  other,  because  whilst  the  witness 
attaches  what  he  calls  a  map  of  that  street,  as  made  by  him- 
self from  the  notes  for  the  lines  of  his  map  taken  by  him  from 
the  maps  in  the  surveyor's  office  and  bases  his  computation 
thereon,  he  yet  states  that  he  had  not  made  any  comparison 
between  his  computation  and  "those  of  the  District  engi- 
neer," because,  as  he  explains,  "no  data  were  furnished  me, 
as  the  street  was  never  completed — I  mean  the  measure- 
ments for  the  street  were  never  completed."  And  therein 
he  is  in  full  accord  with  the  findings  of  the  referee,  who  stated 
(report,  p.  3),  "No  final  measurement  of  the  said  work  ap- 
pears to  have  ever  been  made,  although  it  is  shown  that  the 
work  was  not  fully  completed  for  several  months  after  date 
of  measurements."  Besides  this,  it  is  also  shown  by  the 
referee's  report  (p.  12)  that  "the  claimant  has  ignored  the 
measurements  of  the  work  as  made  by  the  engineer  of  the 
board  of  pubUc  works  and  relies  almost  solely  upon  the 
measurements  certified  by  A.  O.  Babcock,  major  of  Engi- 
neers, United  States  Army,  in  charge  of  public  buildings  and 
grounds,"  when,  as  the  referee  points  out  (p.  13),  the  contract 
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provides  for  payments  upon  monthly  estimates  of  the  chief 
en^eer  of  public  works. 

In  view  of  what  we  have  said  and  of  said  report  it  is  mani- 
fest that  said  deposition,  if  admitted,  furnishes  no  informa- 
tion upon  which  a  definite  finding  could  be  made,  and  that 
the  claimant  was  informed  by  the  report  itself,  made  many 
years  ago,  of  conclusions  which,  if  not  correct,  might  have 
been  otherwise  if  evidence  had  been  introduced  by  claimant 
before  the  referee  upon  which  different  conclusions  may  have 
been  reached.  The  attempt  to  do  so  now  but  illustrates  the 
propriety  of  the  general  rules  which  we  have  announced  and 
which  are  sustained  by  the  authorities  above  cited.  It  fol- 
lows, therefore,  that  the  motion  to  strike  the  deposition  of 
Alexander  from  the  files  should  be  granted,  and  an  order  will 
be  issued  that  said  deposition  be  stricken  from  the  record  of 
this  cause.    The  revised  exceptions  are  overruled. 

When  the  case  was  before  tliis  court  on  the  former  hearing 
a  judgment  was  rendered  based  upon  the  referee's  report  for 
"S5, 119.32  as  due  and  payable  February  1,  1872,  and 
Sl,066.06  as  due  and  payable  April  1,  1876,  within  the  intent 
and  meaning  of  the  acts  of  February  13,  1895,  and  June  6, 
1880;"  whereas  the  judgment  should  have  been  (according 
to  the  mandate  of  the  Supreme  Court  in  this  case)  for 
S14,4 18.77,  which  includes  $7,306.25  claimed  by  Theodore 
Sheckles  and  $927.10  the  amount  assigned  to  S.  J.  Ritchie; 
and  the  claimant  would  have  judgment  for  that  amount  less 
said  amount  of  $7,306.25,  except  for  the  defendants'  coun- 
terclaim of  $21,123.18,  as  shown  by  the  referee's  report. 

This  counterclaim  should  be  reduced  in  the  amount  of 
$7,306.25,  the  sum  used  by  defendants  to  liquidate  the  claim 
of  Theodore  Sheckles  and  in  the  additional  amount  of 
$7,112.52  due  McNamara  after  deducting  the  Sheckles  claim, 
nn^Irifig  an  aggregate  of  $14,418.77  which  should  be  deducted 
from  said  coimterclaim,  leaving  a  balance  still  due  the  de- 
fendants from  McNamara;  and  applying  the  balance  due 
biin  and  deducting  the  same  from  the  balance  of  the  coun- 
terclidm  left  after  said  two  deductions  we  will  enter  judgment 
in  favor  of  the  defendants  in  tlus  cause  for  the  sum  of 
$6,704.41  with  interest  thereon  at  6  per  cent  per  annum  from 
June  22, 1896,  the  date  of  the  original  judgment  in  tlus  cause. 
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NEEDHAM  L-  JONES  v.  THE  UNITED  STATES. 

[No.  81903.    Decided  December  1, 1913.] 

On  the  Proofs. 

An  officer  of  more  than  15  yean'  service  in  the  Navy  served  at  sea  under 
orders  of  the  Navy  Department  from  October  1,  1910,  to  June  1, 
1911,  as  aid  to  a  rear  admiral  of  the  senior  nme,  and  received  only 
the  yearly  pay  of  his  grade  with  increase  for  length  of  service,  but 
no  additional  pay  for  his  service  as  aid  aforesaid. 
I.  The  provision  of  the  Navy  pay  act  of  May  13,  1908,  35  Stat.  L.,  198, 
conaidered  in  connection  with  the  provision  of  the  Navy  Regu- 
lations relating  to  the  rank  "of  aids"  is  unambiguous  and  en- 
titles a  naval  officer  serving  at  sea  as  aid  to  a  rear  admiral  of  the 
senior  nine  to  the  additional  compensation  provided  by  the  said 
act  of  May  13, 1908. 

n.  The  Navy  Relations  may  designate  the  rank  "of  aids"  when  the 
statute  has  made  appropriations  for  their  pay. 

Hie  Reporter's  statement  of  the  case: 

The  following  are  the  facts  of  the  case  as  found  by  the 

court: 

I.  The  claunant,  Needham  L.  Jones,  served  at  sea  under 
orders  of  the  Navy  Department  from  October  1,  1910,  to 
June  1,  1911,  as  aid  on  the  staff  of  Rear  Admiral  Seaton 
Schroeder,  who  was  during  that  period  commander  in  chief 
of  the  United  States  Atlantic  Fleet,  and  a  rear  admiral  of 
the  senior  nine.  During  all  of  this  period  said  Jones  was  a 
lieutenant  commander  of  more  than  15  years'  service  in 
the  Navy. 

n.  The  claimant  has  received  only  the  yearly  pay  of  his 
grade  with  increase  for  length  of  service,  but  no  additional 
pay  for  his  services  as  aid  as  aforesaid.  Such  additional 
pay  at  the  rate  of  $200  a  year  would  amount  to  $133.89. 

J6*.  Oeo.  A.  King  and  J6-.  Archibald  King  for  the  plain- 
tiff.    King  dh  King  were  on  the  brief. 

Mr.  L.  0.  BisseUj  with  whom  was  Mr.  Assistant  Attorney 
Oeneral  Huston  TJiompson,  for  the  defendants.  Jfr.  F. 
D.  C.  Faust  was  on  the  brief. 
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Babnet,  Judge  f  delivered  the  opinion  of  the  court : 

This  is  a  suit  by  an  officer  of  the  Navy  to  recover  additional 
pay  at  the  rate  of  1200  a  year  while  serving  as  aid  to  a  rear 
admiral  of  the  senior  niae  from  October  1,  1910,  to  July  1, 
1911,  amounting  to  the  sum  of  S138.89.  The  claimant's 
rank  during  said  period  was  that  of  lieutenant  conmiander 
and  therefore  higher  under  the  rule  of  assimilation  than  that 
prescribed  by  the  Army  pay  law  for  an  aid  to  a  major 
general. 

The  claim  is  based  upon  the  following  provision  of  the 
Navy  pay  act  of  May  13,  1908: 

*'  Aids  to  rear  admirals  embraced  in  the  nine  lower  numbers 
of  that  grade  shall  each  receive  $150  additional  per  annum, 
and  aids  to  all  other  rear  admirals,  $200  adcutional  per 
annum  each." 

Also  upon  the  following  provision  of  the  Navy  Regula- 
tions relating  to  the  rank  of  the  aids  provided  for  in  the 
statute  quoted: 

"  (a)  A  rear  admiral,  when  ordered  to  conmiand  a  divi- 
sion, may,  at  his  discretion,  nominate  to  the  Secretary  of  the 
Navy  a  Ime  officer  not  above  the  rank  of  lieutenant  com- 
mander to  serve  as  aid  and  a  line  officer  not  above  the  rank 
of  lieutenant  to  serve  as  flag  lieutenant." 

The  above  statute  taken  in  connection  with  said  Navy 
regulations  is  plain  and  unambiguous  upon  its  face  and  would 
clearly  appear  to  entitle  the  plaintiff  to  the  rate  of  pay  de- 
manded. It  is  contended,  however,  that  its  construction 
is  so  modified  by  other  provisions  of  law  as  to  lead  to  a 
different  conclusion. 

Prior  to  the  act  of  May  13,  1908,  9upra,  the  aids  of  rear 
admirals  received  by  virtue  of  the  assimilating  clause  of  the 
Navy  personnel  act  (30  Stat.  L.,  1007)  the  same  additional 
pay  as  aids  to  officers  of  corresponding  rank  in  the  Army. 
Section  1098,  Revised  Statutes,  prescribes  the  rank  for  aids 
to  certain  officers  in  the  Army,  and  section  1261,  Revised 
Statutes,  provides  for  their  rate  of  pay;  but  there  is  no 
specific  provision  of  statute  for  the  rank  required  for  aids  to 
admirals  for  such  service. 
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It  was  accordingly  decided  by  the  comptroller  and  by  this 
court  construing  section  1098|  Revised  Statutes,  together 
with  the  Navy  personnel  act,  that  only  such  officers  in  the 
Navy  acting  as  aids  to  admirals  as  held  rank  corresponding 
to  the  rank  prescribed  for  aids  to  officers  of  the  Army  were 
entitled  to  additional  compensation  for  such  service.  14 
Comp.,  438;  West  v.  United  States,  No.  28717,  no  opinion. 
The  latter  case  arose  and  was  decided  before  the  enactment 
of  the' act  of  May  13,  1908,  supra. 

Congress  has  since  provided  for  the  pay  of  all  of  the  officers 
of  the  Navy,  including  aids  to  admirals,  as  above  quoted. 
35  Stat.  L.,  128.  Hence  the  assimilating  clause  of  the 
Navy  personnel  act  has  been  superseded  to  that  extent  at 
least,  and  it  is  not  necessary  now  to  look  further  than  the  act 
of  May  13, 1908,  to  determine  the  pay  of  officers  of  the  Navy. 
By  that  act  it  is  provided  in  specific  terms  that  aids  to  "  all 
other  rear  admirals"  (which  would  include  the  claimant) 
shall  each  receive  $200  additional  pay  per  annum. 

The  only  question,  then,  reserved  for  decision  is  whether 
the  claimant  was  properly  appointed  and  qualified  as  such 
aid.  It  is  argued  for  the  defendants  that  as  he  held  the  rank 
of  lieutenant  commander  during  such  service  he  can  not 
recover  such  additional  pay,  because  at  that  time  officers  of 
corresponding  rank  hi  the  Army  were  not  qualified  to  act 
as  aids  to  majors  general.  Tins  argument  is  deduced  from 
the  rule  of  assimilation  imder  the  Navy  personnel  act  to 
which  attention  has  hereinbefore  been  called.  There  would 
perhaps  be  conclusive  force  in  this  ailment  were  it  not  for 
the  fact  that  the  Navy  R^ulations  prescribe  the  rank  of 
naval  officers  who  may  be  assigned  to  duty  as  aids  to  rear 
admirals,  and,  as  will  be  seen,  the  claimant  comes  within 
such  regulations.  The  statute  provides  that  the  Seoretaiy 
of  the  Navy,  with  the  approval  of  the  President,  can  make 
necessary  regulations  for  the  Navy,  R.  S.,  sec.  1547,  and 
when  the  law  provides  for  additional  pay  of  aids  to  admirals 
it  would  seem  both  proper  and  necessary  for  the  regulations 
to. provide  under  what  circumstances  such  aids  should  be 
appointed  and  what  should  be  their  rank.  There  is  no 
other  branch  of  the  Government  service  interested  in  the 
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rank  of  officers  to  be  detailed  for  such  servicei  and  there  is 
no  law  prohibiting  the  Secretary  of  the  Navy,  with  the  ap- 
proval of  the  President,  from  determining  that  matter. 
When  such  regulations  are  promulgated  they  have  the  force 
of  law.  Oratiot  v.  United  States,  4  How.,  80;  Ez  parte 
Seed,  100  U.  S.,  13,  22. 

It  seems  that  formerly  there  was  no  provision  of  statute  for 
aids  in  the  Navy,  though  there  was  in  the  Army,  but  such 
selection  of  aids  in  the  Navy  was  a  subject  of  regulation  only. 
Upon  that  subject  it  was  said  by  this  court  in  Crodey  v. 
United  States,  38  C.  Cb.,  83,  85: 

''As  the  regulations  are  not  drawn  in  question  and  no 
doubt  arises  as  to  the  authority  of  the  Secretary  of  the  Navy, 
to  make  the  regulations,  the  appointment  of  aids  to  rear 
admirals  is  as  much  authorized  oy  law  as  the  appointment 
of  aids  to  generals  under  statute.  Whether  the  aids  are 
appointed  under  statute  for  one  arm  of  the  service  or  under 
regulations  for  another  the  results  are  the  same  as  far  as  the 
character  of  the  service  is  concerned." 

It  would  seem  that  if  the  Navy  Regulations  can  provide 
for  aids  when  there  is  no  provision  of  statute  for  their 
appointment,  certainly  the  regulations  may  designate  their 
rank  when  the  statute  has  made  provision  for  their  pay. 

It  follows  from  the  foregoing  that  the  claimant  is  entitled 
to  the  additional  pay  provided  by  statute  at  the  rate  of 
$200  per  Anmim  during  the  time  he  served  as  such  aid  to  a 
rear  admiral  of  the  upper  grade,  and  judgment  in  his  favor 
is  ordered  in  the  sum  of  $133.89. 


FRANK  G.  FARNHAM  v.  THE  UNITED  STATES. 

^    [Noe.  28964;  80031.    Decided  December  1, 1918.] 

On  plaintiff*s  motion  for  new  trial  and  plaintiff's  and  defend- 
ants' motion  to  amend  the  findings. 

This  suit  decided  adversely  to  the  plaintifE  is  reported  in  the  47th  0.  of  Cls. 
207.  It  is  now  before  the  court  on  plaintiff's  motion  for  new  trial 
and  plaintifi's  and  defendants'  motion  to  amend  the  findings  of 
fact.  In  the  former  trial  the  only  question  considered  by  the  court 
was  the  validity  of  the  patent. 
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Beporter*!  8tftteB«Bt  of  tke  Gate. 
I.  The  circumstances  attending  a  transaction  involving  the  use  of  a 
patented  device  about  which  an  implied  contract  therefor  arises, 
must  indicate  much  more  than  mere  consent  to  its  use  upon  the 
part  of  the  patentee. 
II.  Where  the  defendants  disclaim  having  used  the  patented  article  and 
follow  this  assertion  with  a  positive  claim  of  invention  upon  their 
part,  declining  to  concede  either  use  or  ownership  in  the  article 
used  by  the  plaintiff,  the  elements  of  mutuality  are  lacking. 

III.  Where  the  existence  of  the  essential  elements  out  of  which  an  implied 

contract  arises  is  a  subject  of  disputation,  the  defendants  can  not  be 
precluded,  simply  because  the  United  States  is  involved,  from 
showing  by  positive  proof  a  situation  that  in  itself  precludes  the 
idea  of  mutuality  or  recognition  of  plaintiff's  patent. 

IV.  This  court  is  without  jurisdiction  to  invalidate  a  patent;  its  judgments 

do  not  assume  to  do  so. 
V.  Where  the  invention  claimed  is  no  more  tnan  the  employment  of 
elements  old  in  the  art  to  accomplish  a  new  -purpose  or  result  the 
invention  is  limited  specifically  to  the  details  of  one's  claims. 
VI.  To  be  patentable  an  idea  or  discovery  must  not  only  possess  novelty 
and  utility,  but  it  must  be  the  product  of  inventive  faculties  as 
well. 
VI I .  Where  the  jurisdiction  of  the  court,  as  well  as  plaintiff's  right  to  recover, 
depends  upon  the  use  of  the  alleged  invention  under  such  circum- 
stances as  to  warrant  an  implied  contract  therefor  the  use  of  the 
plaintiff's  invention  must  be  established. 

The  Reporter's  statement  of  the  case: 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  On  March  17,  1896,  the  claimant  in  this  case,  Frank  G. 
Farnham,  a  citizen  of  the  United  States,  filed  an  applica- 
tion in  the  United  States  Patent  Office  for  letters  patent  for 
improvements  in  stamp  holders,  upon  which  application 
there  were  granted  and  issued  to  him  Letters  Patent  No. 
596656,  dated  January  4,  1898,  which  letters  patent  are 
made  a  part  of  the  petition  herein. 

The  claims  in  the  specification  accompanying  the  claim- 
ant's application  for  patent  were  as  follows: 

^'1.  A  stamp  sheet  having  imprinted  spaces  at  intervals 
in  the  body  thereof,  substantially  as  described. 

''2.  A  stamp  sheet  having  unnrinted  spaces  at  intervals 
in  the  body  thereof  and  a  bacldng  cover  for  said  sheet 
adapted  to  oe  divided  into  sections  to  form  books,  substan- 
tialfy  as  described. 
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'^3.  A  8t4unp  sheet  havii]^  unpiinted  spaces  in  the  body 
thereof  to  piovide  for  the  fmdinff  of  the  sneet  on  said  lines 
and  wider  spaces  centrally  of  the  ^leet  combined  with  a  back- 
ing sheet  adapted  to  be  divided  with  the  stamps  into  a  series 
of  covers,  the  wider  spaces  providing  for  the  formation  of  flaps 
on  the  cover,  substantially  as  descnbed. 

^'4.  A  stamp  book  comprising  a  cover  and  a  series  of  con- 
nected stamps  having  a  central  imperforate  space  with  fas- 
tening means  extendmg  along  this  space  securmg'  the  stamps 
to  the  cover,  substantially  as  described. 

''5.  A  stamp  book  comprising  the  cover  blank,  the  stamp 
sheet  and  the  interposed  sheet,  the  detachable  end  margin 
formed  on  the  stamp  sheet,  and  the  corresponding  exten- 
sions of  the  cover  blanks  and  interposed  sheets,  said  margins 
and  corresponding  parts  being  correspondingly  perforated, 
substantially  as  described." 

Upon  the  claimant's  appUcation  the  following  proceed- 
ings were  had  in  the  Patent  Office: 

On  April  10,  1896,  the  examiner  in  charge  of  the  applica- 
tion entered  the  following  action: 

''It  is  noted  that  the  modification  in  figure  6  should  have 
the  flap  lettered  P''. 

''The  oath  is  found  to  be  a  year  older  than  the  date  of 
filine,  and  a  new  oath  is  required  according  to  the  last  para- 
graph of  rule  46. 

'H^laims  1  and  6  are  rejected  on  the  patent  to  Cooke,  No. 
306674,  October  14,  1884  (Bookbinding:  Leaves). 

"Claim  4  is  rejected  on  Cooke,  in  view  of  Worthington, 
No.  373791,  November  22,  1887  (Bookbinding:  Books  and 
binding),  and  Swiss  patent  No.  2907,  of  1890,  to  Guillaume 
(Bookbinding:  Books  and  covers).  It  is  thought  immaterial 
whether  stamps  or  other  printed  matter  are  bound,  as  mar- 
gins are  required  for  bindmg  in  either  case." 

In  response  to  the  above  action  of  the  examiner  the  claim- 
ant on  April  22,  1896,  amended  as  follows: 

"Page  4,  line  3  from  the  bottom.  P'  to  P". 

"  The  drawing  has  been  corrected  to  conform  to  this  change. 

"A  new  oath  will  be  filed  before  final  action. 

"Claim  1,  line  1,  before  'unprinted,'  insert  a  plurality  of 
impe/forate. 

"Cancel  claims  4  and  5  and  insert: 

"4.  A  stamp  book  comprising  the  cover  blank,  the  per- 
forated stamp  sheet,  the  interposed  sheet,  and  the  corr^ 
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spondin^  detachable  margins  formed  on  the  cover  blank, 
stamp  sheet  and  interposed  sheets,  said  mai^jins  each  being 
provided  with  corresponding  aUgning  openings,  substan- 
tially as  described." 

On  this  amendment  the  examiner,  on  May  21,  1896,  en- 
tered the  following  action: 

''The  requirement  for  a  new  oath  is  repeated. 

''Claim  1  is  rejected  as  relating  to  notnin^  of  patentable 
novelty,  since  it  is  within  the  personal  recollection  of  two 
employees  of  the  ofiBice  that  the  old  unperforated  sheet  of 
postage  stamps  had  such  unprinted  spaces.  The  patent  to 
Cooke  shows  such  spaces  as  at  present  perforated. 

On  May  25,  1896,  the  claimant  amended  as  follows: 

"Cancel  claim  1  and  insert: 

"1.  A  stamp  sheet  haying  perforated  spaces  between  the 
rows  of  stamps  and  divisional  spaces  of  greater  width  and 
imperforate,  substantially  as  described." 

On  June  23,  1896,  the  examiner  replied  to  the  above 
amendment  as  follows: 

"The  claim  is  tibought  not  true  in  'divisional  spaces  of 
greater  width  and  imperforateJ  These  spaces  have  two  rows 
of  perforations  where  the  others  have  but  one. 

'^The  claim  is  rejected." 

On  June  29,  1896,  the  claimant  amended  as  follows: 

"Cancel  claim  1  and  insert: 

"1.  A  stamp  sheet  having  unprinted  spaces  of  varying 
widths  in  the  body  thereof,  substantially  as  described." 

On  July  14,  1896,  the  examiner  replied  to  this  amendment 
as  follows: 

"Case  examined  as  amended  the  29th  ult.  Claim  1  is 
thought  to  relate  to  nothing  of  patentable  novelty,  being  a 
mere  matter  of  design,  and  is  rejected." 

On  July  18,  1896,  the  claimant  amended  as  follows : 

"  1.  A  stamp  sheet  having  one  series  of  narrow  unprinted 
spaces  in  the  body  thereof ,  and  along  which  said  sneet  is 
adapted  to  be  stitched  and  folded,  and  another  series  of 
wider  unprinted  spaces  adapted  to  be  cut  off,  substantially 
as  described." 
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On  August  4,  1896,  the  examiner  replied  to  this  amend- 
ment as  follows: 

''Claim  1  is  thought  to  relate  to  nothing  of  patentable 
novelty,  differing  from  the  ordinaiy  structure  of  stamp  sheets 
with  tneir  black  margins  only  in  a  matter  of  degree.  Appli- 
cant's claim  can  only  be  read  when  including  the  blank  mai^ 
gins  of  the  ordinary  stamp  sheet. 

''Only  a  claim  to  the  specific  construction  can  be  allowed. 

"Clami  1  is  rejected. 

"The  remaining  claims  are  allowed." 

On  August  11,  1896,  the  claimant  amended  as  follows: 

"Cancel  claim  1  and  insert: 

"  1 .  A  stamp  sheet  haying  one  series  of  narrow  unprinted 
spaces  in  the  oody  thereof,  a  second  series  of  spaces  wider 
than  the  first,  along  which  said  sheet  is  adapted  to  oe  stitched, 
a  third  series  of  spaces  wider  than  the  first  and  second  series 
extending  around  the  edges  and  centrally  of  said  sheet,  sub- 
stantially as  described." 

This  amendment  was  allowed  by  the  examiner,  and  on 
August  19,  1896,  the  claimant  was  notified  that  his  applica- 
tion for  patent  had  been  allowed. 

The  claimant  haying  failed  to  pay  the  final  fee  required 
for  the  issue  of  a  patent  withui  six  months  after  the  date  of 
allowance,  he,  on  September  11,  1897,  filed  a  renewal  appU- 
cation  for  said  patent,  which  application,  upon  examination, 
was  allowed  on  October  16,  1897;  and  upon  payment  of  the 
final  fee  the  patent  was  issued  January  4,  1898. 

n.  The  prior  state  of  the  art  at  tJie  time  of  the  patent 
herein  was  granted  appears  from  the  following  prior  letters 
patent  and  Goyemment  pubUcations: 

United  States  patent  to  Snow,  No.  27166,  February  4, 
1860. 

United  States  patent  to  Keep,  No.  155312,  September  22, 
1874. 

United  States  patent  to  Beaumont,  No.  192893,  July  10, 
1877. 

United  States  patent  to  Cussons,  No.  237825,  February  1 5, 

1881. 

United  States  patent  to  Cussons,  No.  240099,  April  12, 
1881. 
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United  States  patent  to  Carter,  No.  300569,  June  17,  1884. 

United  States  patent  to  Cooke,  No.  306674,  October  14, 
1884. 

United  States  patent  to  Worthington,  No.  373791,  Novem- 
ber 22,  1887. 

United  States  patent  to  Clark,  No.  376125,  December  20, 
1887. 

United  States  patent  to  Mendham,  No.  392048,  October 
30,  1888. 

United  States  patent  to  Cussons,  No.  414500,  November  5, 
1889. 

United  States  patent  to  McCalmont,  No.  401961,  April  23, 
1889. 

United  States  patent  to  Rokusek.  No.  464690,  December  8, 
1891. 

United  States  patent  to  Bright,  No.  492912,  March  7, 1893. 

United  States  patent  to  Cussons,  No.  462627,  November  3, 
1891. 

Defendants'  exhibits  C.  A.  Woodward,  No.  4. 

Defendants'  exhibits  C.  F.  Lehre,  No.  1. 

Defendants'  exhibits  E.  A.,  No.  1. 

Defendants'  exhibits  Keen,  Nos.  lA,  IB,  2A,  2B,  3,  4A, 
and4B. 

Defendants'  exhibits  McKinney,  Nos.  1,  2,  3,  4,  5,  and  6. 

Also  a  stamp  sheet  of  which  defendants'  exhibit  £.  A., 
No.  1,  noted  above,  represents  an  exact  left-hand  one-half 
section,  said  sheet  therefore  having  a  central  miprinted  space 
of  just  double  the  width  of  the  right,hand  margin  of  said 
exhibit. 

Also  the  ordinary  Government  stamp  sheet,  and  to  the 
stamp  sheet  represented  by  defendants'  exhibit  F.  C,  No.  2, 
hereiaafter  set  forth,  with  the  exception  of  its  having  two 
more  rows  of  stamps  and  of  the  wider  unprinted  spaces  in 
the  body  of  the  sheet  being  reduced  to  the  same  widUi  as  the 
narrow  unprinted  spaces  therein. 

Also  defendants'  exhibits  E.  A.,  No.  1  and  No.  4,  of  the 
Western  Union  Telegraph  Co.'s  unpatented  stamp  book 
without  cover,  which  was  manufactured  by  the  American 
Bank  Note  Co.  as  early  as  1883  for  said  telegraph  company. 
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m«**tUr'(    StaUaamt    •!    Ika    Cat*. 

GOTXanXTT'S  STAXP  BOOK. 


Below  u  the  kind  of  a  stamp  book  cUimant  piopoeee  to  n 
patent,  as  ahown  by  Iiu  Exhibit  Ne.  21 . 


Decembeh  Tiekh  1913-14. 
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The  kbove  cntilloetntM  claimuit's  stamp  holder,  constnicted  according 
to  the  claiiiu  and  ipecificatioiu  set  out  in  his  patent,  dJapensng  with  the 
fliq;«  of  the  cover  and  the  wide  central  apace,  which  claimant  admita  may  be 
done,  "ii  dedred."    (Finding  I.) 

Below  ia  «  sheet  t&ken  from  clainunt'i  itMnp  book  filed  m  mi  exhibit. 


Fakwhah  v.  n.  S. 


The  foUowiog  u  ft  Weatem  Union  unpatented  stomp  book,  without  tha 
corer  thereon,  filed  u  defendant's  Exhibit  C,  A.  Woodwanl,  Ho.  4,  which 
wm  mann&ctaied  by  die  Amcdcaa  Btak  Note  Co.,  fomeify  the  Litanu- 
timal  Buk  Not*  Oo.,  >■  euly  aa  1883  ita  vid  telagnph  con^Mny: 
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■•M'tti'i    Bt*t«MaBt    tl    tk«    CBit. 

J.  enssoHS, 

HETEOD  OP  KAKna  HEHOKAIDUH  BOOKS. 

Bo.  414,600.  Fatested  Rot.  6,  1880. 
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m.  On  May  4,  1898,  the  claimant  wrote  United  States 
Senator  Penrose,  of  Pennsylvania,  inclosing  him  two  models 
of  his  proposed  stamp  book,  together  with  a  printed  pamphlet 
explanatory  of  the  device  covered  by  his  said  patent,  and  of 
the  proposed  method  of  manufacturing  such  stamp  books, 
and  suggesting  the  adoption  by  the  United  States  Post  Office 
Department  of  the  method  of  handling  and  selling  stamps  by 
means  of  such  books.  Shortly  thereafter  said  letter  and  the 
two  model  stamp  books  accompanying  it  were  transmitted 
by  Senator  Penrose  to  the  Post  Office  Department,  and  were 
subsequently  referred  to  the  Third  A^istant  Postmaster 
General. 

lY.  The  pamphlet  transmitted  by  the  claimant  to  Senator 
Penrose,  described  the  stamp  sheet  and  backing  cover  cov- 
ered by  the  claimant's  said  patent,  together  with  the  pro- 
posed method  of  manufacturing  stamp  books  therefrom,  as 
described  in  the  patent,  and  also  gave  estimates  of  the  cost  of 
manufacturing  such  books.  On  June  17, 1898,  Third  Assist- 
ant Postmaster  General  John  A.  Merritt  wrote  the  claimant 

follows: 


''Sib:  Your  letter  of  the  4th  ult.  addressed  to  Honorable 
Bmes  Penrose  was  referred  by  him  to  the  Second  Assistant 
Postmaster  General,  who  subsequently  turned  it  over  to  this 
office.  The  two  books  submitted  witn  your  letter,  contain- 
ing in  all  36  two-cent  stamps,  are  herewith  returned.  The 
department  does  not  deem  it  expedient  to  sell  stamps  in  this 
way.  The  same  proposition,  it  mav  interest  you  to  be 
informed,  has  been  many  times  made  oy  other  persons.'' 

V.  On  July  14, 1898,  the  claimant,  in  reply  to  the  letter  set 
forth  in  Finding  TV,  wrote  Third  Assistant  Postmaster 
General  Merritt,  stating  that  he  did  not  know  what  Senator 
Penrose  had  submitted  to  him,  and  that  the  descriptive 
pamphlet  and  the  two  model  stamp  books  which  had  been 
transmitted  by  him  to  Senator  Penrose  did  not  fully  show 
his  invention;  and  he  requested  a  personal  interview  with 
Mr.  Merritt  in  regard  to  the  matter. 

YI.  On  July  16,  1898,  Acting  Third  Assistant  Postmaster 
General  Madison  Davis,  in  reply  to  the  claimant's  letter  of 
July  14,  1898,  set  forth  in  Finding  Y,  wrote  to  the  claimant^ 
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8a3ringy  "Your  plan  for  booking'  and  selling  stamps  is  well 
understood;  your  explanation  of  it  could  not  be  clearer;  but, 
as  stated  in  a  former  letter  to  jou,  the  department  does  not 
wish  to  adopt  it." 

Vn.  On  June  14,  1899,  Mr.  Homer  Greene  wrote  the  Post- 
master General  in  behalf  of  the  claimant  in  favor  of  the 
adoption  and  use  by  the  Post  Office  Department  of  the  claim- 
ant's patented  device  for  booking  postage  stamps;  and  in 
reply  to  said  letter.  Acting  Third  Assistant  Postmaster  Gen- 
eral Madison  Davis,  on  Jime  17th  following,  wrote  Mr. 
Greene,  stating  that  the  claimant  had,  on  June  17, 1898,  been 
informed  that  the  department  deemed  it  inexpedient  to  sell 
postage  stamps  in  the  way  proposed  by  him,  which  decision 
the  department  still  adhered  to. 

VIII.  The  issuance  of  postage  stamps  is  under  the  juris- 
diction of  the  Third  Assistant  Postmaster  General.  On  July 
1,  1899,  Edwin  C.  Madden  was  appointed  Third  Assistant 
Postmaster  General,  and  held  said  office  imtil  March  20, 1907. 
A  short  time  subsequent  to  his  appointment  he  began  the  con- 
sideration of  the  manufacture  and  sale  of  postage-stamp 
books,  designing  of  his  own  accord,  and  without  actual 
knowledge  of  the  existence  of  the  Famham  patent  or  any 
correspondence  with  the  department  relative  thereto,  the 
stamp  book  now  used  by  the  department.  The  stamp  book, 
i.  e.,  the  finished  product,  was  transmitted  by  Mr.  Madden  to 
the  Bureau  of  Printing  and  Engraving  with  an  inquiry  as  to 
the  possibility  of  its  manufacture,  leaving  all  details  as  to 
manufacture  to  said  bureau.  The  Bureau  of  Printing  and 
Engraving  evolved  the  plans  for  the  manufacture  of  said 
stamp  book  as  hereafter  set  forth,  and  responded  to  Mad- 
den's  inquiry  in  the  affirmative.  Some  time  after  the  public 
announcement  that  the  Post  Office  Department  would  com- 
mence the  public  sale  of  2-cent  stamps  in  book  form  Mr. 
Madden  learned  for  the  first  time  that  certain  persons  claimed 
to  have  letters  patent  covering  the  proposed  stamp  book,  and 
before  issuing  the  same  to  the  pubUc  he  requested  the  Assist- 
ant Attorney  General  for  the  department  to  carefully  examine 
all  such  claims  and  letters  patent  and  advise  him  as  to  the 
possibility  of  his  book  infringing  patented  devices.    The 
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Aflsistant  Attorney  General  sobflequently  adyised  him  to 
proceed  with  the  public  sale  as  contemplated;  that  the  stamp 
book  to  be  issued  was  not  covered  by  any  previous  letters 
patent.  The  Assistant  Attorney  General  and  Mr.  Madden 
both  examined  the  Famham  Letters  No.  596,656,  and  Mr. 
Madden  also  examined  all  correspondence  in  the  files  of  the 
depaitment  relative  thereto.  The  Third  Assistant  Postmas- 
ter General,  Mr.  Madden,  claimed  from  the  beginning  that  the 
invention  of  the  stamp  book  issued  by  the  department  was 
his  own  idea,  independent  of  and  in  no  wise  covered  by  Let- 
ters Patent  No.  596,656,  issued  to  Famham.  On  March  17, 
1900,  Third  Assistant  Postmaster  General  Madden  addressed 
a  letter  to  the  attorney  for  Mr.  Famham,  expressly  stating 
that  the  stamp  l;K>oks  to  be  issued  by  the  department  in  no 
wise  infringed  the  book  covered  by  letters  patent  to  Mr. 
Famham. 

EK.  The  Grovemment  commenced  the  manufacture  of 
stamp  books  on  March  26, 1900.  The  method  they  employed 
was  as  follows:  An  ordinary  stamp  sheet  with  the  usual  per- 
forations and  margins  thereon  containing  400  stamps  was 
reduced  to  360  stamps  by  omitting  therefrom  at  certain 
intervals  two  rows  of  stamps,  leaving  corresponding 
unprinted  spaces  thereon  for  stitching  and  cutting  purposes, 
as  appears  in  Finding  11,  page  11.  The  covering  paper  of 
substantially  similar  dimensions  to  above  stamp  sheet  is  first 
printed  and  designed  as  intended  for  both  back  and  front  of 
stamp  books,  so  as  to  come  into  complemental  relationship 
with  the  former.  The  stamp  sheet  and  the  cover  sheet  are 
then  each  separately  cut  into  strips  lengthwise  the  sheets, 
after  which  they  are  assembled  together  with  the  intervening 
paraffine  paper  and  cut  into  uniform  book  form  and  glued 
with  a  light  coating  of  glue;  time  is  then  allowed  for  the  glue 
to  dry,  fliter  which  the  strips  are  inspected  and  counted,  the 
last  process  being  the  stitching  of  Uie  strips  so  as  to  form 
separate  books  and  the  cutting  of  the  strips  into  the  same,  as 
shown  on  page  7  of  Finding  11.  Some  time  after  this  process 
had  been  in  use  the  stamp  sheet  was  reduced  to  one^half  its 
ordinary  size,  due  to  contraction  and  expansion  of  the  large 
sheet  caused  by  its  being  dampened  in  printing.    The  Gov- 
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emment's  stamp  sheet  does  not  have  the  large  unprinted 
space  in  center  of  the  sheet  as  shown  in  claimant's  patent  on 
pages  5  and  12. 

X.  The  net  profits  to  the  United  Sisates  from  the  sale  of 
the  products  of  the  multiple  stamp  sheets,  and  the  multiple 
backing  covers,  from  April  16,  1900,  to  June  30,  1910,  ex- 
ceeded $3,000,  for  which  no  payment  has  been  made,  nor  is 
it  otherwise  shown  what  a  reasonable  royalty  for  the  use  o| 
said  stamp-holder  device  so  patented,  would  be  if  the  same 
were  vaUd. 

XI.  Upon  the  foregoing  findings  of  fact  the  court  finds  the 
ultimate  fact,  so  far  as  it  is  a  question  of  fact,  that  by  reason 
of  the  former  state  of  the  art  shown  in  Finding  11,  as  well  as 
by  reason  of  the  nonuse  by  the  defendants  of  certain  material 
elements  included  in  claimant's  specifications  for  which  patr 
ent  was  granted,  the  said  patent  granted  to  claimant  does 
not  possess  novelty  or  utility,  and  the  use  by  the  defendants 
of  the  stamp  book  made  by  them  does  not  make  them  liable 
to  the  claimant  in  this  action  for  damages. 

Mr.  Haaea  B.  Moulion  and  Mr,  F.  P.  B.  Sands  for  the 
plaintiff.  Mr.  John  M.  Thurston,  Mr.  Earl  STierwood,  and 
Mr.  Bexford  M.  SmWi  were  on  the  brief. 

Mr.  W.  H.  Pumphrey,  with  whom  was  Mr.  Assistant 
Attorney  General  Huston  TJiompsonf  for  the  defendants. 

Atkinsok,  Judge,  delivered  the  opinion  of  the  court: 

This  case  having  been  decided  on  February  12,  1912,  is 
now  before  us^on  plaintiff's  motion  for  a  new  trial,  and  for 
amendments  of  findings  of  fact  by  both  plaintiff  and  de- 
fendants. 

This  suit  was  brought  to  recover  from  the  United  States 
under  an  impUed  contract  the  sum  of  $1,000,417.56,  which 
is  alleged  to  be  the  net  profits  accruing  to  them  from  the  use 
of  a  patented  device  granted  to  plaintiff,  covering  a  period  of 
10  years  from  April  16,  1900,  to  June  30,  1910.  The  de- 
fendants deny  the  validity  of  the  patent,  as  well  as  the  ex- 
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htence  of  an  implied  contract  in  fact  for  the  use  of  the  device 
by  the  Post  Office  Department. 

The  moBt  important  question  presented  by  the  findings  is 
that  of  jurisdiction.  The  circumstances  attending  a  transac- 
tion involving  the  manufacture  and  use  of  a  patented  device 
out  of  which  an  implied  contract  to  pay  royalties  therefor 
arises,  must  indicate  much  more  than  mere  consent  to  its  use 
upon  the  part  of  the  patentee.  The  convergence  of  other 
important  facts  must  obtain.  It  must  clearly  appear  that 
the  defendants  not  only  used  the  patented  device,  but  at  the 
time  of  user  did  so  with  knowledge  of  the  patent  and  abso- 
lutely no  claim  of  ownership  or  title  upon  their  part  in  the 
thing  used.  In  other  words,  the  invitation  to  use  the  pat- 
ented article  must  be  accepted  by  a  user  of  the  same  with 
what  amoimts  to  a  disclaimer  upon  the  part  of  the  defendants 
of  tide  or  ownership  in  the  invention  used,  if  as  in  this  case 
the  defendants  positively  disclaim  having  used  the  patented 
article,  and  follow  this  assertion  with  a  positive  claim  of 
invention  upon  their  part,  quite  distinct  from  the  letters- 
patent  granted  to  the  claimant,  declining  to  concede  either 
use  or  ownership  in  the  article  used  to  the  claimant,  the  ele- 
ments of  mutuality  are  lacking,  and  the  transaction  is  one 
of  infringement.  This  case  is  totally  unlike  United  Stales  v. 
Palmer,  128  U.  S.,  262,  and  United  States  v.  Berdan  Fire 
Arms  Co.f  156  U.  S.,  552.  In  these  cases  the  patented  arti- 
cle was  exhibited  to  competent  boards  appointed  by  the 
proper  departments  to  test  as  preliminary  to  user  the 
proffered  articles;  the  United  States  not  only  knew  of  the 
patented  invention,  but  used  the  same  williout  claim  of 
ownership  or  title  in  itself  to  the  article  used.  Responsi- 
bility attached  as  upon  contractual  relations,  wholly  upon 
the  idea  that  the  circumstances  of  user  by  the  defendants 
disclosed  a  lack  of  any  claim  of  ownership  or  title  upon  its 
part  in  the  article  used.  As  was  said  by  the  Supreme  Court 
in  SchiUinger  v.  United  States,  155  U.  S.,  169,  ''The  suc- 
cessive allegations  place  the  parties  in  continued  antagonism 
to  each  other,  and  there  is  no  statement  tending  to  show  a 
coming  togetJier  of  minds  in  respect  to  anything."  The 
findings  in  this  case  disclose  that  the  Post  Office  Department 
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previous  to  the  issuance  of  stamp  books  worked  out  the  plans 
and  specifications  for  the  same  without  actual  knowledge 
and  certainly  quite  independently  of  the  Famham  patent; 
that  before  issuing  the  same  through  its  proper  legal  officer 
reviewed  said  letters-patent  and  then  proceeded  in  strict  dis- 
regard of  the  same  to  manufacture  and  sell  the  same  as  an 
invention  wholly  its  own,  expressly  repudiating  the  Famham 
patent  as  having  any  relation  thereto. 

The  Supreme  Court  in  deciding  the  Berdan  case  used  this 
language:  ''While  the  findings  are  not  so  specific  and  em- 
phatic as  to  the  assent  of  the  Government  to  the  terms  of  any 
contract,  yet  we  think  they  are  sufficient.  There  was  cer- 
tainly no  denial  of  the  patentee's  rights  to  the  invention;  no 
assertion  on  the  part  of  the  Government  that  the  patent  was 
wrongfully  issued;  no  claim  of  a  right  to  use  the  invention 
regardless  of  the  patent;  no  disregard  of  all  claims  of  the  pat- 
entee, and  no  use,  in  spite  of  protests  or  remonstrance.  Neg- 
atively, at  least  the  findings  are  clear.  The  Government 
used  the  invention  with  the  consent  and  express  permission 
of  the  owner,  and  it  did  not,  while  so  using  it,  repudiate  the 
title  of  such  owner,"  which  clearly  differentiates  that  case 
from  this  and  at  the  same  time  states  the  rule  upon  which 
we  predicate  the  decision  of  the  court  in  this  case.  We  think 
the  language  entirely  apposite  and  that  the  transaction  here 
involved  was  one  of  infringement. 

Plaintiff  vigorously  opposes  the  findings  of  the  court 
respecting  the  prior  state  of  the  art,  and  all  other  conten- 
tions challenging  the  vaUdity  of  claimant's  patent,  asserting 
a  want  of  authority  upon  the  part  of  the  defendants  to  make 
such  a  defense.  If  the  case  involved  an  express  contract 
between  the  parties,  plaintiff's  objections  would  be  sound: 
Harvey  Sted  Co.  v.  United  States,  38  C.  Cls.,  662;  196  U.  S., 
310;  United  States  v.  Palmer,  128  U.  S.,  262.  Where,  how- 
ever, the  jurisdiction  of  the  court  as  well  as  plaintiff's  right 
to  recover  depends  upon  a  user  of  the  alleged  invention  under 
such  circumstances  as  to  warrant  an  implication  of  a  con- 
tract to  pay  therefor,  the  rule  is  quite  the  opposite,  especially 
so  where  the  defendants  deny  all  the  allegations  of  the  peti- 
tion. The  existence  of  the  essential  elements  out  of  which 
an  implied  contract  arises,  heretofore  set  forth,  is  a  subject 


49c.cia.]  Fabnbax  f^.  U.  S.  39 

OflaUa    •!    th«    C«irt. 

of  disputation,  and  the  defendants  can  not  be  precluded,  sim- 
ply because  the  United  States  is  involyed,  from  showing  by 
positive  proof,  a  situation  that  in  itself  precludes  the  idea  of 
mutuality  or  recognition  of  plaintiff's  patent  on  its  part. 
The  question  raised  is  not  new,  it  has  heretofore  been  passed 
upon,  and  the  court  has  uniformly  held  it  to  be  without  merit. 
Morse  Arms  Co.  v.  VmHed  States^  16  C.  Cls.,  296;  Harvey 
Sied  Co.  T.  United  States,  38  C.  Cls.,  681;  SodeU  Anon.  y. 
United  States,  224  U.  S.,  309;  Knapp  y.  United  States,  46 
C.  Cls.,  601 ;  Beach  v.  Untied  States,  226  U.  S.,  243. 

This  court  is,  of  course,  without  jurisdiction  to  invalidate 
a  patent;  its  judgments  do  not  assume  to  do  so.  The  purpose 
of  the  findings  objected  to,  as  well  as  the  defense  interposed 
thereunder,  is  to  ascertain  just  what  the  plain  tiff ^s  invention 
really  was,  the  full  extent  or  limitations  of  his  claims  and  their 
identity  with  reference  to  the  article  employed  by  the  de- 
fendants in  their  manufacture  and  sale  of  stamp  books  and 
his  property  right  therein.  One  of  the  principal  defenses 
goes  specifically  to  the  question  of  identity.  As  was  said  by 
the  court  in  Harvey  Steel  Co.  v.  United  States,  supra:  ''In  all 
such  cases  all  defenses  were  open  to  the  defendants — the  Gov- 
ernment— which  are  open  to  ordinary  defendants  in  ordinaiy 
actions  for  infringement.  They  could  set  up  another  title,  a 
license  under  another  antecedent  patent;  they  could  attack 
the  validity  of  a  patent,  and  show  that  the  invention  which 
they  appropriated  was  not  property;  they  could  maintain 
that  the  device  which  they  manufactured  differed  in  essential 
particulars  from  the  device  which  the  inventor  had  protected 
by  letters  patent:  ♦  *  *  In  a  word,  they  could  always 
treat  such  suits  *  *  *  as  if  they  were  actions  for 
infringement.'' 

Bookmaking  and  bookbinding  are  very  old;  no  claim  of 
novelty  is  made  by  the  plaintiff  as  to  any  of  the  elements 
entering  into  the  stamp  book  produced  by  his  alleged  inven- 
tion. They  are  admittedly  old.  The  invention  claimed  re- 
lated specifically  to  a  method,  a  process  by  which  certain 
specially  designed  elements  combined  in  a  certain  way  pro- 
duced a  certain  result  not  heretofore  produced  in  that  way. 
'Hie  object  to  be  accomplished  as  gathered  from  the  specifi- 
cations of  the-  patentee  was  to  produce  an  inexpensive  form 
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of  cover  in  which  stamps  were  to  be  secured  in  book  form, 
and  which  might  be  divided  into  smaller  books  of  such  size  as 
desirable.  To  accomplish  this  result  the  plaintiff  first  divided 
the  ordinary  stamp  sheet  used  by  the  Government  into  cer- 
tain parts,  which  he  designedly  left  unprinted  for  the  purpose 
of  stitching  and  folding.  This  sheet  in  turn  was  to  be 
adapted  to  a  backing  covering;  especially  designed  as  com- 
plemental  to  the  stamp  sheet,  so  that  by  a  process  of  stitching, 
folding,  and  cutting  great  quantities  of  the  completed  book 
might  be  produced  by  a  series  of  single  operations.  There  is 
some  question  as  to  the  practicability  of  the  invention,  due 
to  the  contraction  and  expansion  of  the  stamp  sheet  as  manu- 
factured by  the  United  States,  but  aside  from  this,  plaintiff's 
letters-patent  disclose  by  his  claims  that  the  finished  product 
to  be  produced  by  his  methods  of  manufacture  created  a 
stamp  book  made  by  stitching  the  component  elements  to- 
gether, then  folding  the  cover  in  such  a  way  as  to  inclose  both 
front  and  back  of  the  book,  leaving  a  sufficient  margin  for  the 
formation  of  flaps  upon  the  same  to  secure  its  closing.  This 
was  the  invention  upon  which  he  secured  his  letters-patent, 
as  clearly  shown  from  the  history  of  the  patent  in  the  Patent 
Office.  This  invention  the  defendants  did  not  use;  they 
never  at  any  time  used  a  stamp  sheet  designed  in  accord  wiUi 
plaintiff's  claim  therefor;  they  at  no  time  employed  the  folding 
process  and  attaching  their  covers,  and  otherwise  omitted,  as 
shown  by  the  findings,  at  least  one  margin  of  unprinted  space 
in  the  stamp  sheet  itself.  It  was  held  in  the  case  of  Singer 
Mfg.  Co.  V.  Cramer,  192  U.  S.,  266,  "  where  the  patent  is  not 
a  primary  patent  and  there  is  no  substantial  identity  in  the 
character  of  two  devices  except  as  the  combination  produces 
the  same  effect,  and  there  are  substantial  and  not  merely  col- 
orable differences  between  them,  there  is  no  infringement  of 
the  earlier  patent." 

Citations  are  hardly  necessary  to  sustain  the  oft-repeated 
doctrine  that  where  the  invention  claimed  is  no  more  than 
the  employment  of  elements  old  in  the  art  to  accomplish  a 
new  puipose  or  result,  the  invention  is  limited  specifically  to 
the  detail  of  one's  claims. 

The  remaining  question  to  be  considered  is  the  validity  of 
the  patent  granted  by  the  United  States  Patent  Office  to 
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plaintiff  for  a  poBtage4t4imp  holder,  dated  January  4,  1898, 
and  numbered  596656.  Application  for  a  patent  on  thia 
device  was  first  filed  by  plaintiff  in  the  Patent  OflSce  March 
17,  1896,  which  application  was  rejected,  and  an  amended 
request  for  the  issuance  of  the  same  was  again  filed  September 
.  14,  1897.  Plamtiff,  however,  claims  that  he  first  discovered 
the  utility  of  his  stamp-holder  combination  in  August,  1894, 
which  claim  is  attested  by  two  witnesses;  but  this  contention, 
however,  is  not  material  to  the  issues  involved  in  this  suit. 
The  court,  in  determining  the  validity  of  the  patent,  need 
only  consider  the  matter  of  dates  in  so  far  as  it  is  necessary 
to  determine  the  relation  of  plaintiff's  patent  to  the  prior 
state  of  the  art  when  applied  to  the  several  similar  patented 
and  unpatented  devices  which  are  herein  involved. 

Considering  the  subject  of  what  an  invention  is,  Walker  on 
Patents,  section  23,  says: 

''Patents  are  grantable  for  things  invented,  and  not  for 
things  otherwise  produced,  even  where  the  production  re- 
({uired  ability  of  a  hi^h  order.  jN'ovelty  ana  utiUty  must, 
indeed,  characterize  the  subiect  of  a  patent,  but  they  alone 
are  not  enough  to  make  anytning  patentable;  for  the  statute 
provides  that  things  to  be  patented  must  be  invented  things, 
as  well  as  new  and  usefid  things." 

Hence,  to  be  patentable,  an  idea  or  discovery  must  not 
only  possess  novelty  and  utihty  but  it  must  be  the  product 
of  inventive  faculties  as  weU. 

Claim  1  of  plaintiff's  patent  reads  as  follows: 

''A  stamp  sheet  having  one  series  of  narrow,  unprinted 
spaces  in  the  body  thereof,  a  second  series  of  spaces  wider 
than  the  first,  along  which  said  sheet  is  adapted  to  be  stitched, 
a  third  series  of  spaces  wider  than  the  first  and  second  series 
extending  around  the  edges  and  centrally  of  said  sheet,  sub- 
stantially as  described;"  and  he  lays  particular  stress  upon 
this  claim  of  his  patent,  alleging  therein  both  novelty  and 
invention. 

A  mass  of  evidence  and  many  exhibits  have  been  intro- 
duced to  show  that  the  form  of  stamp  sheet  claimed  in  his 
patent  involved  invention,  because  of  the  fact  that  by  this 
method  or  form  it  was  possible  to  economically  produce 
\nxgid  numbers  of  the  stamp  booklets  by  multiple  manufao- 
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ture.  The  small  margin  of  profit  possible  in  the  sale  of 
stamp  books  made  it  essential  to  the  success  of  the  device  to 
manufacture  them  at  a  minimum  of  cost.  Plaintiff  knew 
thiS;  and  his  purpose  therefore  was  to  secure  a  patent  on  such 
a  design  of  stamp  sheet  as  would  achieve  this  result.  His 
effort,  however,  to  secure  acknowledgment  of  invention  in 
this  particular  claim  by  the  Patent  Office  officials  met  with 
many  rejections,  as  is  shown  by  the  findiogs. 

Whatever  particular  novelty  there  is  in  claim  1  of  the  pat- 
ent consists,  after  five  rejections,  in  adding  a  third  series  of 
spaces  to  the  form  of  stamp  sheet.  In  his  application  plain- 
tiff states  that  ''the  flaps  on  the  outside  and  on  the  inside  of 
the  cover  Fmay  be  dispensed -with,  if  desired,  in  which  case 
the  wide  space  h  in  the  middle  of  the  sheet  of  stamps  and  the 
flap  P'  need  not  be  provided.'* 

It  is  shown  by  the  proceedings  before  the  examiners  of  the 
Patent  Office  that  the  claim  was  allowed  only  after  the  intro- 
duction of  the  centrally  extending  spaces,  and  yet  we  find 
plaintiff  alleging  in  his  specifications  that  the  same  results 
can  be  achieved  without  these  spa4^s  as  weU  as  with  ihem^ 

The  Patent  Office  examiners  decided  that  there  was  no 
patentable  novelty  in  claim  1  when  the  stamp  sheet  had  ''one 
series  of  narrow  unprinted  spaces  in  the  body  thereof 
*  *  *  and  another  series  of  wider  unprinted  spaces 
adapted  to  be  cut  off."  Plaintiff  thereupon  added  "a  third 
series  of  spaces  wider  than  the  first  and  second  series  extend- 
ing around  the  edges  and  centrally  of  said  sheet";  but  in  his 
specifications  he  states  that  ia  the  manufacture  of  his  device 
the  wide  central  space  h  shown  in  his  sheet  of  stamps 
(printed  in  Finding  II)  need  not  he  provided.  If  the  third 
space  in  his  stamp  sheet  is  not  essential,  then  he  reverts  back 
to  his  claim  as  amended  July  18, 1896,  as  to  which  the  exam- 
iner said  it  "is  thought  to  relate  to  nothing  of  patentable 
novelty  differing  from  the  ordinary  structure  of  stamp  sheets 
with  their  blank  margins  only  in  a  matter  of  degree." 

Having  failed  to  get  claim  1  of  his  application  through  the 
Patent  Office  on  his  claim  of  a  stamp  sheet  without  the  third 
series  of  spaces,  and  when  the  examiners  stated  in  their  rejec- 
tion of  this  particular  claim  that  "applicant's  claim  can  only 
be  read  when  including  the  blank  margins  of  the  ordinary 
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stamp  sheet,"  therefore  plaintiff,  iu  order  to  secure  a  dif- 
ferent construction  from  that  of  the  ordinary  known  jrior 
art,  added  ''a  third  series  of  spaces/'  but  renounces  it  as  neo- 
essary  or  advantageous  in  t^e  development  of  his  device. 

His  Exhibit  No.  21  printed  in  Finding  EL  does  not  show  the 
use  of  this  central  wide  space  because  he  had  voluntarily  dis- 
pensed with  it.  It  is  therefore  plainly  to  be  seen  that  the 
claim  of  a  third  space  in  the  stamp  sheet  was  one  of  expe- 
diency, alleged  for  the  purpose  of  securing  the  allowance  of 
claim  1  of  his  application  for  a  patent,  which  reveals  the  fact 
that  his  allowed  patent  for  a  stamp-book  holder  was  more 
the  result  of  evolution  than  invention. 

As  we  have  already  shown,  a  device  to  be  patentable  must 
not  only  possess  novelty  and  utility,  but  it  must  also  be  the 
product  of  the  inventive  faculties.  It  must  not  merely  show 
skill  but  must  evince  invention.  If,  however,  the  mind 
advances  from  the  known  to  the  unknown  by  a  transition 
natural  to  the  ordinary  instructed  intellect,  there  is  no  in- 
vention. Reasoning  is  not  invention.  Merwin  on  Patent- 
ability, pp.  18,  19,  22,  38;  Beckendorf  v.  Fdbety  92  U.  S.,  347. 
In  a  patentable  device  there  must  be  invention,  as  distin- 
guished from  mechanical  or  technical  skill.  Invention  is 
the  creation  of  something  new — ^new  not  as  a  mere  modifi- 
cation of  an  idea  already  existing,  but  an  addition  to  the 
stock  of  ideas.    Merwin,  p.  10. 

In  further  considering  the  patentable  novelty  of  claim  1 
of  the  plaintiff's  patent,  we  enter  the  field  of  prior  art  of 
unpatented  devices  similar  to  the  plaintiff's  alleged  discovery. 

It  is  shown  by  Finding  II  that  the  American  Bank  Note 
Co.  in  manufacturing  pocket  stamp  books  for  the  Western 
Union  Telegraph  Co.  had  knowledge  of  and  had  printed  and 
used  in  booklet  form  the  method  of  constructing  multiple 
book  leaf  sheets  of  stamps,  having  unprinted  cutting  spaces 
and  binding  spaces,  practically  similar  in  all  essential  re- 
spects to  plaintiff's  alleged  dLscovery  and  allowed  in  his 
patent,  as  far  back  as  1883.  It  is  apparent,  therefore,  that 
the  narrow,  unprinted  spaces  running  through  the  body  of 
the  stamp  sheet  of  defendants'  Exhibit  E.  A.  No.  1  (Finding 
H)  are  for  the  purpose  of  perforation  and  also  for  cutting 
the  sheets.into  the  small  book  sections  of  leaves  of  six  stamps 
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each,  the  wider  spaces  running  through  the  sheet  being  for 
the  purpose  of  binding  stubs  for  use  in  binding  the  leaves 
of  six  stamps  each  into  booklets.  It  is  Ukewise  further 
shown  that  the  Western  Union  Telegraph  Co.  sheets  were 
also  cut  through  between  the  long  way  of  the  sections  and 
then,  after  collating  the  required  quantity,  were  stitched 
together  along  with  an  interposed  parafi^  sheet  between 
each  sheet  of  stamps,  and  wore  subsequently  split  through 
crosswise  of  the  section  and  placed  in  a  case  or  cover. 

By  referring  to  the  stamp  sheet  of  the  Western  Union 
Telegraph  Go.,  a  r^lica  of  which  is  printed  in  Finding  11, 
it  appears  that  the  spaces  indicated  by  the  '^a's''  shown 
thereon  are  the  perforated  ones,  while  the  spaces  marked  by 
''&"  theroon  are  the  cutting  divisions.  Also  the  spaces 
marked  ''  1 "  would  be  for  perforating  and  the  spaces  marked 
'<2"  are  for  cutting  and  separating  the  sheets  of  four  stamps 
one  from  the  other.  The  part  used  for  a  binding  margin  or 
stub  is  the  margin  at  the  head  of  the  stamps  marked  "a." 

It  further  appears  from  the  findings  that  if  the  permissible 
method  of  eliminating  the  wide  central  space  in  the  stamp 
sheets  of  plaintiff's  claim  1  of  his  patent,  as  stated  in  the 
specifications  therefor,  may  be  done,  we  would  reach  an 
arrangement  of  stamp  sheets  under  plaintiff's  method  of 
''one  series  of  narrow  unprinted  spaces  in  the  body  thereof, 
a  second  series  of  spaces  wider  than  the  first,  along  which 
said  sheet  is  adapted  to  be  stitched,"  as  compared  with  which 
claim  the  American  Bank  Note  Co.  shows  that  it  manufac- 
tured a  similar  multiple  stamp  sheet  booklet  with  one  narrow 
unprinted  space  in  the  body  thereof,  a  second  series  of  spaces 
wider  than  the  first  as  early  as  1883,  which  is  practically 
identical  with  claim  1  in  plaintiff's  patent.  It  will  be  ob- 
served, therefore,  by  comparison  that  the  stamp  sheet  man- 
ufactured by  the  American  Bank  Note  Co.  (Finding  II)  is 
identical,  or  practically  so,  with  that  of  plaintiff's  when  the 
wide,  centrally  located  imprinted  space  is  left  out  of  his 
stamp  sheet,  as  he  says  may  be  done  if  desired,  and  as  he 
has  done  in  the  manufacture  of  his  sheets  as  shown  by  the 
book  covers  in  Finding  IT. 

The  Patent  Office  examiners,  after  rejecting  claim  1, 
stated  that  ''only  a  claim  to  a  specific  construction  can  be 
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allowed/'  whereupon  plaintiff  then  inserted  a  claim  for 
''a  third  series  of  spaces  wider  than  the  first  and  second 
series  extending  around  the  edges  and  centrally  of  said  sheet." 
It  was  upon  this  amendment  or  addition  that  plaintiff 
secured  his  patent,  but  he  states  in  his  specifications  that 
this  central  unprinted  space  is  not  an  essential  element  in  the 
construction  of  his  stamp  holders,  and  need  not  be  used  in  a 
successful  construction  of  the  device. 

A  combination  is  an  entirety  and  if  one  of  its  important 
elements  is  omitted  the  thing  claimed  disappears.  Every 
part  of  the  combination  claimed  is  conclusively  presumed 
to  be  material  to  the  combination.  A  patentee  makes  all 
parts  of  a  combination  material  when  he  claims  them  in  com- 
bination and  not  separately.  He  can  not,  therefore,  show 
his  invention  to  be  broader  or  narrower  by  construction  to 
prevent  anticipation.  WaOcer  tm  PaUnts,  sees.  176,  181, 
182, 186, 339,  and  349;  Case  v.  Brown,  2  Wall.,  320;  Derby  r. 
Thampgon,  146  U.  S.,  476,  482;  Wright  v.  Yuengling,  166 
U.  S.,  47 ;  McCJain  v.  Ortmayer,  141  U.  S.,  419, 425 ;  HubbeU  v. 
UniUd  States,  179  U.  S.,  77,  82;  Water  Meter  Oo.  v.  Vesper, 
101  U.  S.,  332. 

Plaintiff's  claim  1  of  his  patent,  therefore,  necessarily  fails 
for  want  of  patentable  novelty  and  utility  by  reason  of  like 
devices  in  the  prior  art. 

Claim  2  of  the  patent  reads  as  follows: 

"A  stamp  sheet  having  imprinted  spaces  at  iutervals  in 
the  body  thereof  and  a  backing  cover  for  said  sheet  adapted  to 
be  divided  into  sections  to  form  boob,  substantially  as 
described." 

The  language  of  this  claim  is  not  definite.  It  was  the  evi- 
dent intention  of  the  patentee  to  form  a  combination  of  the 
stamp  sheet  as  described  in  claim  1  of  the  patent,  and,  as 
plaintiff  says,  ^'  a  backmg  cover  for  said  sheet  adapted  to  be 
divided  into  sections  to  form  books,  substantially  as  de- 
scribed." We  are,  therefore,  necessarily  referred  by  the 
termmal  phrase  of  the  claim,  ''substantially  as  described," 
to  the  specifications  and  drawings  of  the  patent  for  enlight- 
enment thereon« 

In  figure  1  of  the  patent,  as  shown  in  Finding  11,  we  find  a 
ahMt  of  multq>la  backing  covers  oi  book  backs.    This  sheet 


46  Decbmbbr  Term  1918-14.  [49  c  as. 


of  backing  covers  has  a  series  of  divisional  lines  for  the  pur- 
pose of  cutting  the  sheet  in  order  to  form  small  books  and  for 
stitching  and  for  forming  flaps  for  the  same.  Figure  3  is  a 
view  of  the  backing  cover  open  with  sheets  of  stamps  inter- 
posed. Figure  4  is  a  bacldng  cover  opened,  showing  the 
two  backs,  stitched  at  e'  and  flap  P^  Figure  5  shows  the 
backing  cover  with  flap  closed. 

Plaintiff  says  in  his  specifications,  and  as  there  is  no  defi- 
nite description  in  claim  2  in  his  patent  of  the  backing 
cover — we  must  look  dsewhere  for  design — that  "the  flaps 
on  the  outside  and  on  the  inside  of  the  cover  F  (figs.  3,  4, 
and  5  of  his  specifications)  may  be  dispensed  with,  if  desired.'^ 
This  is  a  clear  admission  that  the  flap  P'  is  not  an  essential 
element  to  the  utility  of  the  backing  cover. 

The  elimination  of  the  flap  on  the  backing  cover  clearly 
brings  the  patent  of  J.  Cussons,  No.  414500,  granted  No- 
vember 5,  1889,  into  this  case,  because  of  its  similarity  to 
plaintiff's  device,  and  it  necessarily  raises  the  question  of 
the  prior  state  of  the  art  relating  to  patents  covering  this 
class  of  invention.    See  cuts  in  Finding  II. 

Cussons's  claims  are: 

"i.  The  method  herein  described  of  manufacturing  blank 
books  which  consists  in  superimposing  a  series  of  unfolded 
sheets  ruled  to  form  the  pa^es  of  a  number  of  books,  placing 
such  unfolded  sheets  on  a  back  of  cover  sheets ,  stitching  tnrough 
the  sheets  and  cover  along  the  folding  line  of  the  sheets  and 
cover,  then  subdividing  the  whole  and  folding  the  subdivided 
sections  along  their  stitched  lines  into  complete  books, 
substantially  as  described. 

"2.  The  method  herein  described  of  manufacturing  adver- 
tisement blank  books,  which  consists  in  printing  the  adver- 
tisements in  multiple  impressions  in  rows  upon  a  cover 
sheet,  each  row  containir^  the  impressions  required  for  a 
series  of  complete  books,  superimposing  a  series  of  unfolded 
sheets,  each  having  multiple  impressions  in  rows  one  above 
the  other,  and  each  row  containing  the  impressions  required 
for  a  series  of  complete  books,  stitching  through  the  super 
imposed  unfolded  sheets  and  cover  along  the  folding  line  of 
the  sheets  and  cover,  subdividing  the  unfolded  sheets  and 
cover  in  two  directions  on  lines  extending  at  right  angles  to 
each  other,  substantially  as  described.'' 

Figure  3  of  Cussons's  patent  shows  a  sheet  of  multiple 
backing  ooveis  designed  to  f onn  six  complete  smaU  book 
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ooyers.  Plaintiff  shows  a  sheet  containing  a  greater  num- 
ber of  backing  covers.  The  difference^  therefore,  between 
them  is  only  one  of  degree.  Cussons's  patent  states  that 
his  sheet  is  to  be  divided  by  cutting  along  the  divisional 
lines  in  two  directions  on  lines  extending  at  right  angles  to 
one  another.  Plaintiff  subdivides  his  multiple  backing 
sheet  in  the  same  manner.  Cussons  stitches  his  sheets  and 
covers  before  subdividing,  and  then  folds  them  to  form  his 
book.  Plaintiff  says  nothing  as  to  folding  cover,  which  con- 
vinces us  that  he  folds  along  the  stitched  line  shown  in  figure  4 
of  his  patent  so  that  his  single  backing  cover  folded  through 
the  center  of  his  book  wiU  form  an  upper  and  lower  cover. 
Figure  5  of  his  patent  shows  clearly  a  book  cover  folded  in 
the  middle  to  make  the  upper  and  lower  cover  thereof. 

If  it  should  be  necessary  to  further  show  that  Cussons's 
patent  anticipated  the  plaintiff's  backing  cover,  the  simple 
addition  of  a  flap  to  the  Cussons  multiple  sheet,  Finding  II, 
would  reveal  a  true  facsimile  of  plaintiff  s  backing  cover. 
As  plaintiff  admits  that  the  flap  on  his  backing  cover  is  not 
a  necessary  element  in  the  construction  of  his  device,  he 
thereby  necessarily  precludes  its  patentable  novelty,  because 
a  backing  cover  was  anticipated  by  Cussons's  prior  art  patent. 

Gaims  1  and  2  of  plaintiff's  patent,  therefore,  necessarily 
fail  for  lack  of  patentable  novelty  and  utility,  and  claims  3 
and  4  of  the  patent,  not  being  involved  in  this  suit,  have  not 
been  considered. 

For  the  reasons  given  we  decide  (1)  that  there  was  no 
implied  contract;  (2)  that  the  defendants  did  not  use  plain- 
tiff's invention  for  which  he  received  a  patent;  and  (3)  that 
plaintiff,  therefore,  had  no  property  right  therein.  Conse- 
quently the  petition  must  be  dismissed  and  judgment 
awarded  for  the  United  States,  which  is  accordingly  done. 

It  is  ordered  that  the  plaintiff's  motion  for  a  new  trial  be, 
and  the  same  is  hereby,  overruled. 

The  plaintiff's  motion  to  amend  findings  and  the  defend- 
ants' motion  to  amend  finding'  are  both  allowed  in  part  and 
overruled  in  part. 

The  former  findings  are  withdrawn,  and  amended  findings 
and  opinion  are  this  day  filed.  The  judgment  of  the  court  to 
stand. 
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HULET  M.  WELLS  v.  THE  UNITED  STATES. 
[No.  30730.     Decided  December  1,  1913.] 

On  (he  Proofs. 

This  is  a  ouit  by  a  former  post-office  clerk  to  recover  compensation  for  over* 
time  as  an  employee  at  the  Post  Office  Department  and  is  based 
on  the  act  of  March  2, 1907.  37  Stat.  L.,  1206. 
I.  Where  during  the  period  between  January  1,  1904,  and  December  6, 
1909,  post  office  clerks  were  assigned  to  the  duties  of  letter  camera, 
and  letter  caniers  to  the  duties  of  clerks  without  any  formal  transp 
fer  from  one  branch  of  the  service  to  the  other,  for  such  periods 
deemed  expedient  by  the  department,  and  during  the  same 
period  substitute  clerks  were  required  to  act  as  caniers,  and  at 
times  employed  as  regular  clerks,  and  in  various  instances  worked 
in  excess  of  48  hours  during  the  6  working  days  of  each  week,  said 
clerks  are  not  entitled  to  recover  additional  compensation  for  such 
change  of  employtnent  or  for  such  overtime  work  under  the  decision 
of  this  court  in  the  case  of  FoH  v.  U.S.,  27  G.  of  Cls.,  224,  which 
was  affirmed  by  the  Supreme  Court,  148  U.  S.,  132. 
II.  Where  a  postal  clerk  is  lawfully  employed  in  work  that  is  not  incon- 
sistent with  his  general  business  under  his  general  employment 
as  a  postal  clerk,  he  remains  a  postal  clerk  and  only  entitled  to 
compensation  as  such. 

III.  Whether  this  doctrine  should  be  applied  to  the  extent  of  saying  that 
during  such  time  as  a  postal  clerk  may  be  assigned  to  and  actually 
performing  the  work  of  a  letter  carrier  he  cannot  receive  extra  pay 
for  overtime  work  is  not  decided  in  this  case. 

Tlie  Reporter^ 8  statement  of  the  case: 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  The  claimant  is,  and  was  at  the  time  hereinafter  men- 
tioned, a  citizen  of  the  United  States,  residing  at  Seattle, 
Wash.  Between  February  1,  1904,  and  December  6,  1909, 
he  was  employed  as  a  clerk  in  the  post  office  at  Seattle, 
Wash.,  at  the  following  rates  of  pay  after  July  1,  1907: 
From  July  1,  1907,  to  July  1,  1908,  $900;  from  July  1,  1908, 
to  October  16,  1908,  11,000;  from  October  16,  1908,  to 
April  1,  1909,  $900;  from  April  1,  1909,  to  December  6, 
1909,  $1,000. 

II.  At  the  time  the  claimant  entered  upon  said  employ- 
ment the  following  statute  of  the  United  States  was  in  force: 

^'Postmasters  are  authorized,  with  the  approyal  of  the 
Postmaster  General,  to  assign  at  any  time  any  derk  or  em- 
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ployee  of  their  respective  post  offices  to  duty  in  any  branch 
thereof.''    Act  of  Mar.  3,  1885;  23  State.,  385. 

There  was  also  in  force  at  the  same  time  the  following 
regulation  of  the  Post  Office  Department,  promulgated 
pursuant  to  the  above  statute: 

'' Clerks  and  employees  in  post  offices  appointed  under  a 
certain  desi^ation  may,  when  in  the  opimon  of  the  post- 
master the  Dusiness  of  the  office  reauires  the  same,  be  de- 
tailed to,  and  when  so  detailed  shall  perform  the  duties  of 
any  other  clerk  or  employee  in  the  post  office  in  which  they 
are  employed  or  the  outies  attaching  to  any  other  business 
under  any  classification  designation  whatever,  whether 
anyone  is  employed  in  said  office  under  such  classification 
designation  or  not."    Par.  2,  sec.  298,  P.  L.  &  R. 

During  the  period  of  said  employment  of  the  plaintiff  there 
was  also  enacted  the  act  of  March  2,  1907  (37  Stats.,  1206). 
By  this  act  it  was  provided  that  after  June  30, 1907,  clerks  in 
post  offices  of  the  first  and  second  class  and  letter  carriers 
should  be  divided  into  six  grades,  with  varying  salaries  for 
each  grade,  but  the  same  in  each  grade  for  clerks  and  car- 
riers, with  a  further  provision  for  the  successive  promotion 
of  clerks  and  carriers  alike  in  such  grades,  and  also  for  the 
temporary  reduction  of  clerks  or  carriers  aUke  to  a  lower 
grade  for  the  purposes  of  discipUne.  Said  act  further  pro- 
vided specifically  as  follows: 

''That  after  June  thirtieth,  nineteen  himdred  and  seven, 
any  clerk  shall  be  eligible  for  transfer  to  the  service  of  a 
carrier  and  any  carrier  shall  be  eUgible  for  transfer  to  the 
service  of  a  clerk,  such  transfer  to  be  made  to  any  grade  not 
higher  than  the  corresponding  grade  of  salary  and  the  time 
that  such  clerk  or  carrier  shafl  have  served  in  the  grade 
from  whidi  such  transfer  was  made,  shall  be  counted  in  con- 
nection with  the  service  to  which  such  transfer  may  be  made 
in  computing  the  time  of  service  necessary  to  entitle  such 
employee  to  promotion.*' 

Such  statute  further  provided  for  the  employment  of  aux- 
iliary employees  in  the  various  post  offices  to  be  paid  for 
actual  service  at  the  rate  of  30  cents  per  hour  and  to  be  re- 
quired to  work  not  less  than  two  hours  daily,  and  that  they 
might  serve  as  substitutes;  and  that  such  employees  should 
be  eligible  for  appointment  as  clerks  or  carriers  of  the  first 
grade. 
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And  further  provided  specifically  as  follows: 

"That  after  June  thirtieth,  nineteen  hundred  and  seven, 
substitutes  be  employed  to  be  paia  at  the  rate  of  30  cents 
per  hour  when  serving  for  absent  clerks  orjjarners;  provided 
that  such  substitutes  shall  be  eUgible  for  appointment  as 
auxiliary  employees  and  as  clerks  or  carriers  of  the  first 
grade." 

in.  During  all  of  the  time  of  the  employment  of  the 
claimant  there  was  in  force  the  act  of  May  24, 1888,  24  Stats., 
157,  which  reads  as  follows: 

''Eight  hours  shall  constitute  a  day's  work  for  letter  car- 
riers in  city  or  postal  districts  connected  therewith,  for  which 
they  shfdl  receive  the  same  pay  as  is  now  paid  for  a  day's 
work  of  a  greater  number  of  hours.  If  any  letter  carrier  is 
employed  a  greater  number  of  hours  than  eight  he  shall  be 
paid  extra  for  the  same  in  proportion  to  the  salary  now  fixed 
by  law." 

This  act  was  amended  by  the  proviso  in  the  appropriation 
act  of  June  2,  1900,  31  Stats.,  252,  257,  reading  as  follows: 

**  Provided,  That  letter  carriers  may  be  required  to  work 
as  nearly  as  practicable  only  ei^ht  hours  on  each  working 
day,  but  not  in  any  event  exceedmg  forty-eight  hours  during 
the  six  worting  days  of  each  week;  and  such  number  of  hours 
on  Sunday,  not  exceeding  eight,  as  may  be  required  by  the 
needs  of  tne  service;  and  if  alegal  holiday  shall  occur  on  any 
worldng  day  the  service  performed  on  said  deLjr,  if  less  than 
eight  hoiirs  shall  be  counted  as  eight  hours  without  regard 
to  the  time  actually  employed." 

IV.  During  the  period  of  the  employment  of  the  claimant 
the  PostOfBice  Department,  by  virtue  of  the  acts  of  March  3, 
1885,  and  March  2,  1907,  above  referred  to,  and  the  regula- 
tions of  the  Post  Office  Department  based  upon  the  same, 
exercised  the  right  and  authority  thus  conferred  to  assign 
clerks  to  the  duties  of  letter  carriers  and  letter  carriers  to 
duties  of  clerks  in  various  post  offices  of  the  United  States 
without  any  formal  transfer  from  one  branch  of  service  to 
the  other,  and  for  such  periods  as  were  deemed  expedient  in 
each  case  by  said  department. 

Such  assignments  of  clerks  were  made  when  the  carriers 
were  absent;  when  the  mail  was  so  voluminous  that  the  car- 
rier was  unable  to  deliver  the  same  within  the  8-hour  day  or 
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week  of  48  hours;  and  in  order  to  assist  carriers  in  dis- 
tributing mail  in  the  post  office  and  in  doing  other  work  of 
carriers  within  the  post  office  so  that  they  might  have  more 
time  to  deliyer  the  mail. 

During  the  same  period  of  employment  of  the  claimant  at 
different  poet  offices  and  in  various  instances  by  direction  of 
the  Post  Office  Department,  and  upcoi  the  same  authority, 
substitute  clerks  were  required  to  act  as  carriers  and  were 
on  various  days  employed  more  hours  as  carriers  than  as 
subclerks  and  for  the  performance  of  such  duties  were  com- 
pelled to  purchase  carrier  uniforms. 

During  the  same  period  also  at  different  post  offices  and 
in  various  instances,  substitute  carriers  were,  by  direction 
of  the  Post  Office  Department,  employed  in  the  work  of  regu- 
lar clerks  and  during  such  employment  wore  their  carrier 
imiforms.  In  such  instances  such  substitute  carriers  signed 
the  substitute  clerks'  pay  roll  and  the  substitute  carriers' 
pay  roll  for  the  same  month. 

y.  During  the  period  of  the  claimant's  employment  he 
performed  from  February  1,  1004,  to  July  1,  1907,  several 
hundred  hours  of  overtime  for  which  no  claim  is  here  made. 
During  the  same  period  from  July  1,  1907,  to  December  6, 
1909,  the  claimant  worked  overtime  in  excess  of  48  hours 
during  the  six  working  days  of  each  week  to  the  amount  of 
351  hours  and  34  minutes;  the  pay  for  which,  at  the  various 
rates  of  salary  of  the  claimant  during  such  time,  amounts  to 
SI  14.30,  no  part  of  which  has  been  paid. 

It  does  not  appear,  however,  that  during  the  service  of 
claimant  as  postal  clerk  he  was  ever  detailed  to  serve  as 
letter  carrier. 

Mr.  L.  A.  Pradt  for  the  plaintiff. 

lir.  F.  De  0.  Fauti,  with  whom  was  Mr,  AsHgtant  Attorney 
Oenerdl  HvsUm  Thompson,  for  the  defendants., 

BAfiKEY,  Judge,  delivered  the  opinion  of  the  court: 

This  is  the  claim  of  a  former  clerk  in  the  post  office  at 
Seattle,  Wash.,  for  the  extra  pay  provided  for  letter  carriers 
by  the  act  of  May  24,  1888,  25  Stats.,  157,  as  amended  by 
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the  act  of  June  22,  1900,  31  Stats.,  257,  for  time  employed 
in  excess  of  48  hours  during  six  working  days  of  each  week. 
The  acts  mentioned  read  as  follows,  respectively: 

*'Be  U  enacted  *  *  *^  That  hereafter  eight  hours  shall 
constitute  a  day's  work  for  letter  carriers  in  cities  or  postal 
districts  connected  therewith,  for  which  they  shall  receive 
the  same  pay  as  is  now  paid  as  for  a  day's  work  of  a  greater 
number  01  hours.  If  any  letter  carrier  is  employed  a  greater 
number  of  hours  per  day  than  eight,  he  shall  be  paia  extra 
for  the  same  in  proportion  to  the  salary  now  fixea  by  law." 

The  amendment: 

^^Provided,  That  letter  carriers  may  be  required  to  work  as 
nearly  as  practicable  only  ei^ht  hours  on  each  working  day, 
but  not  in  any  event  exceedmg  forty-eight  hours  during  the 
six  working  days  of  each  week,  and  such  number  of  hours  on 
Sunday,  not  exceeding  eight,  as  may  be  required  by  the  needs 
of  the  service;  and  if  a  le^al  houday  snail  occur  on  any 
working  day  the  service  performed  on  said  da^,  if  less  than 
eight  hours,  shall  be  counted  as  eight  hours,  without  regard 
to  the  time  actually  employed." 

The  act  of  March  2,  1907,  37  Stats.,  1206,  upon  which  in 
connection  with  the  other  statutes  quoted  this  claim  is  based, 
provides: 

"That  after  June  thirtieth,  nineteen  hxmdred  and  seven, 
any  clerk  shall  be  eli^ble  for  transfer  to  the  service  of  a  car- 
rier and  any  carrier  snaU  be  eligible  for  transfer  to  the  service 
of  a  clerk,  such  transfer  to  be  made  to  any  grade  not  higher 
than  the  corresponding  grade  of  salary,  and  the  time  that 
such  clerk  or  carrier  shall  have  served  in  the  grade  from 
which  such  transfer  was  made  shall  be  counted  in  connection 
with  the  service  to  which  such  transfer  may  be  made  in  com- 
puting the  time  of  service  necessary  to  entitle  such  employee 
to  promotion." 

It  appears  from  the  evidence  that  the  claimant  was  ap- 
pointed a  postal  clerk  in  the  post  office  at  Seattle  February  1, 
1904,  and  served  as  such  continuously  until  removed  in 
December,  1909. 

During  the  period  of  employment  of  the  claimant  he  per- 
formed work  considerably  in  excess  of  the  working  time  pre- 
scribed by  the  statutes  quoted.  During  said  time  the  fol- 
lowing act  of  March  3, 1885,  23  Stats.,  385,  was  also  in  force: 

''Postmasters  are  authorized,  with  the  approval  of  the 
Postmaster  General,  to  assign  at  any  time  any  clerk  or  em- 
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ployee  of  their  respectiye  post  offices  to  duty  in  any  branch 

thereof." 

And  the  following  r^ulations  had  been  made  by  the  Post- 
master General  thereunder: 

'^  Clerks  and  employees  in  post  offices  appointed  under  a 
certain  designation  may,  when  in  the  opimon  of  the  post- 
master the  business  of  the  office  reauires  the  same,  be  de- 
tailed to,  and  when  so  detailed  shall  p^orm  the  duties  of 
any  other  clerk  or  employee  in  the  post  office  in  whidi  they 
are  employed  or  the  duties  attaching  to  any  other  business 
under  any  classification  designation  whatever,  whether  any- 
one is  employed  in  said  office  under  such  classification  desig- 
nation or  not."     Par.  2,  sec.  298,  P.  L.  and  R. 

There  is  nothing  in  the  eyidence  to  show  that  claimant 
was  ever  assigned  to  the  duties  of  a  letter  carrier  throughout 
the  period  of  his  employment  as  such  clerk  or  that  during 
such  time  he  was  ever  actually  so  employed.  The  evidence 
does  show,  however,  that  other  letter  carriers  in  other  cities 
have  been  quite  frequently  assigned  to  the  duties  of  post- 
office  clerks;  also  that  post  office  clerks  have  often  been  as- 
signed to  and  have  discharged  the  duties  of  letter  carriers. 

Notwithstanding  this  fact,  the  claimant  insist^  that  he  is 
entitled  to  recover  in  this  suit  extra  pay  for  all  the  excess  time 
he  was  so  employed.  This  claim  is  based  upon  the  act  of 
March  2,  1907,  supra,  as  well  as  the  other  acts  of  Congress 
and  regulations  thereimder  above  quoted. 

It  is  contended  that  these  statutes  and  regulations  make 
the  duties  of  letter  carriers  and  postal  clerks  practically 
interchangeable,  and  that  the  practice  of  the  Post  Office 
Department  has  reenf orced  this  condition  by  a  frequent  exer- 
cise of  the  power  of  interchanging  of  duties  thereby  given. 
In  other  words,  it  is  contended  that  the  status  of  these  two 
classes  of  employees  of  the  Government  is  practically  the 
same,  i.  e.,  that  a  postal  clerk  is  also  a  letter  carrier  except  in 
name,  and  vice  versa.  From  this  it  is  argued  that  the  act  of 
May  24,  1888,  supra,  making  eight  hours  a  day's  work  for 
letter  carriers,  also  applies  to  postal  clerks. 

On  the  other  hand,  it  is  contended  by  the  defendants  that 
notwithstanding  this  occasional  interchange  of  the  duties  of 
these  two  classes  of  employees  their  legal  status  always 
remains  the  same,  i.  e.,  a  carrier  always  remains  a  carrier 
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and  a  postal  clerk  always  a  postal  clerk,  and  attention  is 
called  to  sections  1764  and  1765  of  the  Revised  Statutes  as 
in  specific  terms  prohibiting  the  payment  of  claims  of  this 
character. 
Those  statutes  are  as  follows: 

"Seo.  1764.  No  allowance  or  compensation  shall  be  made 
to  any  officer  or  clerk  by  reason  of  the  discharge  of  duties 
which  belong  to  any  other  officer  or  clerk  in  the  same  or  any 
other  department;  and  no  allowance  for  compensation  shall 
be  made  for  any  extra  services  whatever  wmch  any  officer 
or  clerk  may  be  required  to  perform  unless  expressly  author- 
ized by  law. 

''Sec.  1765.  No  officer  in  any  branch  of  the  public  service 
or  any  other  person  whose  salary,  pay,  or  emoluments  are 
fixed  by  law  or  regulations  shall  receive  any  additional  pay, 
extra  allowance,  or  compensation,  in  anv  form  whatever,  for 
the  disbursement  of  puolic  money,  or  for  any  other  service 
or  duty  whatever,  unless  the  same  is  authorized  by  law  and 
the  appropriation  therefor  explicitly  states  t^at  it  is  for  such 
additional  pay,  extra  allowance,  or  compensation." 

It  appears  to  us  that  the  decision  of  the  courts  in  the  some- 
what famous  letter-carrier  case  of  Post  v.  United  States,  27 
C.  Cls.,  244;  148  U.  S.,  124,  is  decisive  of  this  case.  That 
was  a  suit  brought  in  this  court  under  the  act  of  May  24, 
1888,  supra f  to  recover  for  overtime  work  in  excess  of  eight 
hours  per  day  performed  by  letter  carriers.  During  the 
time  such  overtime  work  was  performed  section  647  of  the 
Post  Office  Regulations  was  in  force,  and  it  was  contended 
by  the  Government  in  that  case  that  the  overtime  pay  given 
by  the  statute  was  restricted  to  cases  where  the  carrier  per- 
formed service  strictly  pertaining  to  his  employment;  that 
is  to  say,  the  service  of  a  carrier  and  not  of  a  clerk.  This 
court  decided,  however,  that  all  work  relating  to  mail  matter 
performed  by  carriers  was  to  be  regarded  as  carrier  service 
within  the  intent  of  the  act  of  May  24,  1888,  and  that  such 
work  as  carriers  were  required  by  postmasters  to  perform 
under  said  section  647  of  the  regulations  was  not  the  extra 
services  named  in  said  sections  1764  and  1765  of  the  Revised 
Statutes.  In  other  words,  a  letter  carrier,  so  far  as  related 
to  compensation  and  hours  of  labor,  remained  a  letter  carrier 
still,  notwithstanding  the  fact  that  he  may  occasionally,  as 
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the  necessities  of  the  mail  service  require,  have  been  called 
upon  under  said  section  647  to  perform  other  duties  pertain- 
ing to  the  mail  service. 

This  decision  was  affirmed  by  the  Supreme  Court,  and  in 
the  opinion  the  Supreme  Court  said,  ''llie  statute  (referring 
to  the  act  of  May  24,  1888)  does  not  say  how  he  must  be 
employed  or  of  what  such  employment  must  consist.  It  is 
necessary  only  that  he  should  be  a  letter  carrier  and  be  law- 
fully employed  in  work  that  is  not  inconsistent  with  his 
general  business  under  his  employment  as  a  letter  carrier." 
Post  V.  VniUd  States,  148  U.  S.,  132. 

Applying  the  reasoning  of  the  court  in  that  case  to  this,  a 
postal  clerk  remains  a  postal  clerk  so  long  as  he  is  lawfully 
employed  in  work  that  is  not  inconsistent  with  his  general 
business  under  his  general  employment  as  a  postal  derk. 

Whether  this  doctrine  should  be  applied  to  the  extent  of 
saying  that  during  such  time  as  a  postal  clerk  may  be  assigned 
to  and  actually  performing  the  work  of  a  letter  carrier  he  can 
not  receive  extra  pay  for  overtime  work  it  is  not  necessary  to 
decide  and  is  not  decided  in  this  case,  as  it  is  not  shown  that 
the  claimant  ever  performed  any  duties  as  a  letter  carrier. 

It  follows  from  the  foregoing  that  the  petition  should  be 
dismissed,  and  it  is  so  ordered. 


CECIL  D.  ROSS  V.  THE  UNITED  STATES. 

[No.  24889.    Decided  December  1, 1913.] 

On  ike  Proofs. 

A  piivate  in  the  Infantry  Bervice  was  tranaf erred  as  a  private  to  the  Hoa- 
pital  Corpe  of  the  Army  and  immediately  on  his  arrival  at  the 
general  hospital  at  the  Presidio,  San  Francisco,  he  was  asEdgned 
to  duty  in  the  telephone  and  telegraph  office  at  the  hospital  and 
vas  on  duty  there  from  November  9,  1900,  to  April  24,  1908, 
except  at  short  intervals  when  he  was  sick.  The  records  of  the 
War  Department  show  that  he  was  carried  on  the  reports  as  "tele- 
graph operator"  and  this  suit  is  to  recover  "extra  duty  pay,'* 
under  section  1287,  R.  8.,  and  the  act  of  July  5,  1884.  23  Stat 
L.,  107, 110. 
I.  Upon  the  question  of  the  necessity  for  a  written  order  detailing  an 
enlisted  man  on  "extra  duty  pay"  the  case  of  EoUhau$  v.  U,  S,f 
42  0.  d  Go.,  544,  is  controlling  and  here  followed. 
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II.  Where  the  actual  employment  of  an  enluted  man  in  the  telephone 
and  tel^raph  office  of  a  hospital  for  a  compaiatively  long  peiiod 
of  hia-enliflted  service  is  known  personally  to  the  officers  in  charge 
of  said  hospital,  and  he  is  carried  on  the  regular  returns  as  a  "tele- 
graph operator,"  he  is  entitled  to  the  "extra  duty  pay"  provided 
by  law. 
III.  Section  1287,  R.  S.,  refers  to  artificers  and  laborers,  and  the  act  of 
March  3, 1885, 23  Stat.  L.,  359,  refers  to  mechanics,  artisans,  school 
teachers,  and  "clerks"  at  headquarters  in  one  clara,  and  "other 
clerks,  teamsters,  laborers,  and  other  enlisted  men  on  extra  duty," 
and  the  latter  act  is  amendatory  to  section  1287,  B.  S.,  and  enlaq;e8 
in  a  way  the  classes  referred  to  therein. 

The  Reporter's  statement  of  the  case: 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  The  claimant  herein,  Cecil  D.  Ross,  enlisted  April  26, 
1900,  as  an  Infantry  private  in  the  United  States  Army; 
subsequently  he  was  transferred  to  the  Hospital  Corps  as  a 
private,  and  was  discharged  from  the  service  April  24,  1903, 
by  reason  of  expiration  of  term  of  enlistment. 

n.  The  claimant  was  transferred  to  the  Hospital  Corps 
August  28,  1900,  and  was  stationed  at  Jefferson  Barracks, 
Mo.,  from  September  8, 1900,  to  October  2, 1900.  From  there 
he  was  transferred  to  Fort  McDowell,  Cal.,  where  he  remained 
until  November  8,  1900,  when  he  was  transferreid  to  the 
general  hospital,  Presidio  of  San  Francisco,  Cal.,  where  he 
remained  until  April  24,  1903,  when  he  was  discharged 
upon  the  expiration  of  his  term  of  service.  The  claimant, 
upon  his  arrival  at  the  hospital  at  the  Presidio,  November  9, 
1900,  was  placed  in  charge  of  the  telegraph  and  telephone 
office,  by  verbal  order  of  the  surgeon  commanding  at  the 
hospital,  and  performed  the  duties  thereof  until  September 
26,  1902.  From  that  date,  at  divers  times  intervening,  to 
April  24, 1903,  the  claimant  was  sick  in  the  hospital.  At  no 
time  while  performing  the  duties  of  telegraph  operator  waa 
he  under  the  supervision  of  anyone  connected  with  the  Signal 
Corps,  but  remained  under  the  orders  of  the  medical  officer 
commanding  at  the  said  hospital. 

m.  No  payment  has  been  made  to  claimant  on  account  of 
the  performance  of  said  services  as  a  telegrapher  other  than 
the  usual  pay  and  allowances  of  a  private  in  the  Hospital 
Corps  of  the  United  States  Army. 
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rV.  The  muster  rolls  of  said  hospital,  from  NoyemboTi 
1900,  to  April  30,  1903,  show  that,  commencing  NoYember 
9,  1900,  and  continuing  uninterruptedly  to  December,  1901, 
claimant  was  each  month  reported  as  a  "  telegraph  operator"; 
and  thereafter,  except  on  some  occasions  when  he  was  re- 
ported as  sick  in  hospital,  he  was  reported  as  "telegraph 
operator"  until  the  date  of  his  discharge,  April  24,  1903, 
when  his  term  of  enlistment  expired.  These  muster  rolls, 
returns  from  the  Hospital  Corps,  passed  under  review  of  the 
detailing  and  commanding  officers  at  the  hospital,  and  in 
due  course  reached  the  War  Department.  An  effort  was 
made  by  the  hospital  authorities  to  secure  thd  detail  of  a 
Signal  Corps  man  in  his  place,  but  failed.  During  all  the 
time  claimant  was  at  said  hospital  on  duty,  as  stated,  he  was 
excused  from  other  duties,  calls,  details,  and  inspection. 
The  fact  that  claimant  was  in  the  telephone  and  telegraph 
department  was  known  not  only  to  the  major  and  surgeon 
commanding,  by  virtue  of  the  reports  made  as  aforesaid, 
but  it  was  personally  known  to  him  that  claimant  performed 
said  duties  from  November  9,  1900,  until  the  date  of  his 
discharge,  except  for  30  days,  when  he  was  sick,  as  aforesaid. 

y.  U.  S.  A.  Oensbal  HosprrAL, 

Presidio,  San  Frandaeo,  Col,,  November  iS,  190S. 

Kespectfully  returned  to  Cecil  D.  Roes,  late  private,  first 
dasB,  Hospital  Corps,  U.  S.  A.,  Holly  Springs,  Miss.,  with  the 
information  that  tne  following  encforsement  was  written  in 
this  office  on  a  communication  from  the  Chi^  Record  and 
Pension  Office,  War  Department,  Washiogton,  D.  C,  recjuest- 
ing  information  regarding  your  detail  on  extra  duty  in  the 
telegraph  office  at  this  hospital: 

"U.  S.  A.  General  HosprrAL, 
"  Presidio  of  S.  F.,  Cal., 

"  November  12, 190S. 

"  Respectfully  returned  to  the  Chief,  Record  and  Pension 
Office,  War  Department.  Washington,  D.  C,  with  the  in- 
formation that  rrivate  Cfecil  D.  Ross,  Hospital  Corps,  U.  S. 
Army,  joined  at  this  hospital  for  duty  Nov.  8,  1900,  and  was 
dischaiged  April  24,  1903,  by  reason  of  expiration  of  term  of 
enlistment. 

"  He  was  on  dutv  in  the  telephone  and  telegraph  office  at 
this  hospital  from  Nov.  9,  1900.  until  date  of  discharge,  but 
no  printed  order  was  ever  issuea  detailing  him  on  extra  duty, 
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as  at  an  institution  of  this  kind  there  are  many  duties  to  be 
performed,  the  general  character  of  which  are  similar. 

"  W.  P.  Kendall, 
''  Major  and  Surgeon,  U.  8.  A.,  Commanaing. 

'*  Although  no  order  was  issued  detailing  you  on  extra  duty 
in  the  telephone  and  telegraph  office  at  tnis  hospital,  you, 
nevertheless,  performed  this  duty  from  November  9,  1900, 
imtil  the  date  of  your  discharge. 

"W.P.Kendall, 

"  Major  a/nd  Surgeon,  U.  S.  Army,  Commanding  HospUal. 

"Piled  as  Exhibit  A,  Mch.  10,  1905. 

W.  W.  Wiles,  notary  public." 

Mr.  Chaties  F.  Consaul  for  the  plaintiff.  Moyera  <b  Conn 
gaul  were  on  the  brief. 

It  is  elementary  that  if  the  general  law  gives  to  an  em- 
ployee of  the  Grovemment  certain  emoluments  or  pay  for 
certain  duties,  then  the  mere  failure  of  Congress  to  make 
an  express  appropriation  for  payment  does  not  defeat  the 
right  to  a  judgment  in  this  court. 

Hence  we  are  not  required  to  show  that  any  Army  appro- 
priation act  specifically  appropriated  the  money  which  we 
say  was  due  claimant.  It  is  only  necessary  that  we  show 
his  right  to  the  sum  asked  in  this  suit.  As  to  this,  see: 
U.  S.  V.  LangsUm,  118  U.  S.,  389;  King  v.  U.  S.,  1  Ct.  C!ls., 
38;  Oraham  v.  TJ.  S.,  1  Ct.  Cls.,  380;  OoUina  v.  V.  S.,  15  Ct. 
Cls.,  22;  French  v.  TJ.  S.,  16  Ct.  Cls.,  419;  Brigga  v.  TJ.  S., 
15  Ct.  Cls.,  48;  Freedman's  S.  dk  T.  Co.  v.  TJ.  S.,  16  id.,  19; 
Dougherty  v.  U.  S.,  18  id.,  496. 

In  Symonds  v.  U.  S.,  21  Ct.  Cls.,  148,  and  TJ.  S.  v.  Sy- 
monda,  120  U.  S.,  46,  it  was  held  that  where  the  law  gave 
an  officer  certain  pay  for  certain  duty,  his  right  to  that  pay 
could  not  be  affected  by  any  order  or  regulation  of  the 
Navy  Department.  As  stated  by  Justice  Harlan  in  that 
case: 

"But  Congress  certiunlv  did  not  intend  to  confer  author- 
ity upon  the  Secretary  of  the  Navy  to  diminish  an  officer's 
compensation,  as  estabUshed  by  law,  by  declaring  that  to 
be  snore  service  which  was  in  fact  sea  service,  or  to  increase 
his  compensation  by  declaring  that  to  be  sea  service  which 
was  in  fact  shore  service." 
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The  foregoing  statement  may  be  paraphrased  as  appli- 
cable to  the  present  case,  about  as  follows : 

Bid  Canffress  certainly  did  not  intend  to  corner  awthoriiy 
upon  the  Secretary  of  War  to  diminish  a  soldier^  e  eompensoHon, 
prescribed  hy  law,  for  performance  of  extra  duty,  iy  declaring 
that  to  he  only  special  duty  which  is  in  fact  extra  duty. 

A  Cavalry  soldier  may  be  supposed  to  break  horses;  so, 
perhaps,  may  a  soldier  of  the  Field  Artillery.  If  a  Hospital 
Corps  man  were  ordered  to  break  wild  horses,  however,  that 
womd  be  extra  duty  to  him,  because  that  was  not  the  busi- 
ness of  the  Hospital  Corps. 

To  effect  that,  regulations  must  be  consistent  with  law 
and  to  carry  out  the  law,  but  that  they  can  not  alter  the  law, 
see:  AUstaedt  v.  U.  S.,  3  Ct.  Cls.,  284;  Romero  v.  U.  S., 
24  Ct.  Cls.,  331;  Wilson  v.  U.  8.,  26  a.  Cls.,  186;  144  U.  S., 
24;  Laurey  v.  U.  8.,  32  Ct.  Cls.,  259;  Campbell  v.  U.  8.,  107 
U.  S.,  407;  Sherlock  v.  Z7.  5.,  43  d.  Cls.,  161;  WhUing  v. 
V.  8.,  36  Ct.  OS.,  291-301. 

Mr.  Oeorge  M.  Anderson,  with  whom  was  Mr.  Assistant 
Attorney  Oeneral  Huston  Thompson,  for  the  defendants. 

During  the  period  of  service  of  the  claimant  in  this  case 
provision  was  made  by  Congress  for  the  detail,  as  upon 
extra  duty,  of  enhsted  men  in  the  Quartermaster,  Conmiis- 
sary,  and  Engineer  Departments,  but  no  provision  was 
made  for  such  detail  in  the  Medical  Department  or  any 
other  departments  of  the  Army.  30  Stat.,  211,  213,  214, 
215,  216,  904,  .905,  906,  907;  32  Stat.,  513,  514,  516,  516, 
518,  519. 

The  facts  in  this  case  are  not  essentially  different  from 
those  in  the  case  of  Brady  v.  United  States,  47  C.  Qs.,  286, 
and  Phillips  v.  United  States,  47  C.  Cls.,  288,  decided  against 
claimants  during  the  present  term  of  this  comrt. 

Claimant  here  was  performing  duties  of  a  clerical  nature 
in  the  medical  branch  of  the  service.  Congress  neither 
authorized  his  employment  for  such  duties  nor  made  any 
appropriation  for  his  payment.  He  was  not  detailed  for 
extra  duty  as  tel^rapher,  and  if  such  detail  had  been  made 
it  would  have  been  void  in  so  far  as  it  attempted  to  carry 
with  it  what  is  known  as  '' extra-duty '^  pay. 
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As  observed  by  Mr.  Justice  Harlan  in  the  case  of  Haoe  v. 
The  United  States,  218  U.  S.,  322,  334-336: 

''If  an  officer,  upon  his  own  responsibility  and  without  the 
authority  of  Congress,  assumes  to  bind  the  Goyemment,  by 
express  or  implied  contract,  to  pay  a  sum  in  excess  of  that 
limited  hj  Congress  for  the  purposes  of  such  a  contract,  the 
contract  is  a  nullity  so  far  as  the  Government  is  concerned, 
and  no  legal  obligation  arises  upon  its  part  to  meet  its  pro- 
visions.   »    ♦    ♦ 

"If  an  officer  of  the  United  States  assumes,  by  virtue  alone 
of  Mb  office,  and  without  the  authoritv  of  Ck)ngress,  to  take 
such  matters  tmder  his  control,  he  will  not,  in  any  legsl  or 
constitutional  sense,  represent  the  United  States,  and  what 
he  does  or  omits  to  do,  without  the  authority  of  Congress, 
can  not  create  a  claim  against  the  Government  'founded 
upon  the  Constitution.'  ** 

Section  1765,  R.  S.,  provides  that — 

"No  officer  in  any  branch  of  the  public  service,  or  any 
other  person  whose  salary,  paj,  or  emoluments  are  fixed  by 
law  or  regulations,  shall  receive  any  additional  pay,  extra 
allowance,  or  compensation,  in  any  form  whatever,  for  the 
disbursement  of  public  money,  or  for  any  other  service  or 
duty  whatever,  unless  the  same  is  authorized  b^  law  and  the 
appropriation  therefor  explicitly  states  that  it  is  for  such 
additional  pay,  extra  allowance,  or  compensation." 

In  construing  this  section  the  Supreme  Court,  in  Hoyt  v. 
United  States,  10  How.,  109,  141,  said: 

"It  cuts  up  by  the  roots  those  claims  by  public  officers 
for  extra  compensation  on  the  ground  of  extra  services. 
There  is  no  discretion  left  in  any  officer  or  tribunal  to  make 
the  allowance  unless  it  is  authorized  by  some  law  of  Con- 
gress. The  prohibition  is  general,  and  applies  to  all  public 
officers  or  quasi  public  officers  who  have  a  fixed  compensa- 
tion."   See  also  United  States  v.  King,  147  U.  S.,  676. 

Mr.  Justice  Brewer,  in  passing  upon  this  section  and  sec- 
tion 1764,  K.  S.,  in  the  case  of  MuUett's  Admx.  v.  United 
States,  150  U.  S.,  570,  said: 

"Obviously  the  purpose  of  Congress,  as  disclosed  by  these 
sections,  was  that  every  officer  or  regular  employee  of  the 
Gbvemment  should  be  limited  in  lus  compensation  to  such 
salary  or  fees  as  were  by  law  specifically  attached  to  his 
office  or  employment.     'Extras/  which  are  such  a  fruitful 
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subject  of  disputes  in  private  contracts,  were  to  be  elimi- 
nated from  the  public  service.  Such  purpose  forbids  a  re- 
covery in  this  case.  Mr.  Mullett,  as  Supervising  Ar<dutect  of 
the  Txeasiuy ,  was  in  the  regular  employ  of  the  Government 
at  a  stated  salary  of  five  thousand  dollars.  He  was  em- 
ploved  to  render  services  which,  if  not  strictly  appertaining 
to  his  office  or  position,  were  of  the  same  general  diaracter 
and  to  be  performed  at  the  same  place.  No  new  office  was 
created;  no  express  promise  of  payment  was  made;  no  act 
of  Congress  in  terms  gave  authority  to  promise  payment  or 
made  any  provision  or  appropriation  for  compensation.  The 
case  is  one  simply  of  a  claim  for  compensation  for  extra 
services,  when  no  express  authority  therefor  can  be  found  in 
any  act  of  Congress.'^ 

As  we  hav  stated  before,  Congress  neither  authorized 
the  employment  of  the  claimant  or  any  other  enlisted  man 
in  similar  circumstances. 

Lastly,  upon  the  question  of  the  jmisdiction  of  the  court 
to  review  the  action  of  the  President,  acting  through  the 
heads  of  the  departments,  where  he  has  fixed  the  status  of 
enlisted  men  or  officers  of  the  Army  in  the  administration 
of  its  internal  affairs,  the  attention  of  the  court  is  invited  to 
the  recent  case  of  Reaves  v.  AinsworOij  219  U.  8.,  296,  where 
the  court  held,  going  outside  of  the  questions  actually  in- 
volved in  the  decision  of  the  case,  that  the  ''courts  are  not 
the  only  instrumentalities  of  government;  they  can  not  com- 
mand or  regulate  the  Army,  and  the  welfare  and  safety  of 
the  country,  through  the  efficiency  of  officers  of  the  Anny, 
is  greater  than  the  value  of  his  commission  or  the  right  of 
promotion  of  any  officer  of  the  Army." 

Booth,  Judge,  delivered  the  opinion  of  the  court: 

The  claimant,  Cecil  D.  Ross,  enlisted  as  a  private  in  the 
Infantry  service  and  was  transferred  as  a  private  to  the 
Hospital  Corps  of  the  Army.  He  was  assigned  to  the  gen- 
eral hospital,  at  the  Presidio,  San  Francisco,  immediately 
upon  his  arrival,  to  the  telephone  and  telegraph  office  of  the 
hospital,  and  was  on  duty  there  from  November  9,  1900,  to 
the  date  of  his  discharge,  April  24,  1903,  when  his  term  of 
enlistment  expired,  except  as  hereinafter  stated. 

The  records  of  the  War  Department  show  that  he  was 
reported  as  '^  telegraph  operator"  each  month,  commencing 
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with  November,  1900,  and  continuing  nninteiruptedly  dur- 
ing December,  1900,  January,  February,  March,  April,  May, 
June,  July,  August,  September,  October,  November,  and 
December,  1901,  and  similarly  was  so  reported  during  the 
several  months  of  1902,  except  when  reported  sick.  He  sues 
for  "extrarduty  pay,"  and  before  bringing  his  action  he  pre- 
sented  his  claim  to  the  Auditor  for  the  War  Department, 
who  disallowed  it,  ''for  the  reason  that  the  records  do  not 
show  that  he  was  detailed  on  extra  duty."  Claimant  ap- 
pealed from  the  auditor's  ruling,  and  the  Comptroller  held 
that  "  as  it  does  not  appear  from  the  records  in  evidence  in 
the  case  that  the  claunant  was  detailed  by  competent  mili- 
tary authority  for  extra  duty  during  any  part  of  the  period 
in  question,  he  is  not  entitled,  under  the  law  and  regulations, 
to  extra-duty  pay,  as  claimed." 

He  predicates  his  right  to  recover  in  this  coiurt  upon  sec- 
tion 1287,  Revised  Statutes,  and  the  act  of  July  5,  1884,  23 
Stat.  L.,  107,  110.  This  was  "An  act  making  appropria- 
tions for  the  support  of  the  Army  for  the  fiscal  year  ending 
June  thirtieth,  eighteen  hundred  and  eighty-five,  and  for 
other  purposes";  and  the  part  relied  on  by  claimant  is  as 
follows : 

"  Provided f  That  two  hundred  and  fifty  thousand  dollars 
of  this  sum,  or  so  much  of  it  as  shall  be  necessary,  shall  be 
set  aside  for  the  payment  of  enlisted  men  on  extra  duty  at 
constant  labor  of  not  less  than  ten  days,  and  such  extra- 
duty  pay  hereafter  shall  be  at  the  rate  of  fifty  cents  per  day 
for  mechanics,  artisans,  school-teachers,  and  clerks  at  Army, 
division,  and  department  headquarters,  and  thirty-five  cents 
per  day  for  other  clerks,  teamsters,  laborers,  and  others." 

In  this  connection,  our  attention  is  called  to  the  Army 
appropriation  act  of  March  3,  1885,  23  Stat.  L.,  359,  having 
a  similar  title  to  that  of  the  act  of  July  5, 1884,  and  contain- 
ing a  provision  expressed  as  follows: 

"Provided,  That  two  hundred  and  fifty  thousand  dollars 
of  (he  appropriation  for  incidental  expenses,  or  so  much  of 
tne  same  as  shall  be  necessary,  shall  be  set  aside  for  the  pay- 
ment of  enlisted  men  on  extra  duty,  at  constant  labor  of 
not  less  than  ten  days;  and  such  extra-duty  pay  hereafter 
shall  be  at  the  rate  of  fifty  cents  per  day  for  mechanics, 
artisans,   school-teachers,    and   clerKs   at  Army,    division, 
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and  department  headquarters,  at  thirty-fiye  oents  per  day 
for  other  clerks^  teamsters,  laoorers,  and  oAer  erdisUd  men 
on  extra  duhj"     (The  italics  are  ours.) 

The  defendants  contend  that  the  foregoing  provision  for 
pay  of  enlisted  men  for  extra  duty  applies  only  in  the  Quarter- 
master's Department,  and  fiu*ther,  that  as  Congress,  during 
the  period  covered  by  the  facts  in  this  case,  had  made  pro- 
vision ''for  the  detail  as  upon  extra  duty  of  enlisted  men 
in  the  Quartermaster,  Commissary,  and  Engineer  Depart- 
ments," and  had  not  made  provision  for  detail  in  the  Medical 
Department,  the  claimant,  who  was  in  the  Medical  Corps, 
is  not  entitled  to  pay  for  extra  duty,  even  if  he  rendered  the 
same. 

Under  the  view  which  we  take  of  the  act  of  March  3, 1885, 
that  it  is  amendatory  of  section  1287  of  the  Revised  Statutes, 
we  can  not  yield  to  the  Government's  contention  upon  the 
point  mentioned. 

It  will  be  noted  in  this  connection  that  the  proviso  con- 
tained in  the  act  of  March  3,  1885,  supra,  and  above  quoted, 
is  somewhat  broader  than  the  provision  in  the  act  of  July 
5, 1884,  9upra,  also  set  out  above,  in  that  the  later  act  refers 
to  the  appropriation  for  ''incidental  expenses,"  and  instead 
of  closing  with  "others,"  adopts  the  phrase  "and  other 
enlisted  men  on  extra  duty."  And  whilst  it  appears  upon 
an  examination  of  subsequent  enactments,  23  Stat.  L., 
485,  829;  26  ib.,  153,  775;  27  ib.,  179,  483;  28  ib.,  239,  659; 
29  ib.,  65,  614;  30  ib.,  323,  that  extra-duty  pay  is  provided 
for  in  the  Quartermaster's  Department,  or  the  work  done 
therein,  it  does  not  necessarily  follow  that  the  act  of  March 
3, 1885  has  no  further  operation,  if,  as  a  matter  of  fact,  it  was 
amendatory  of  section  1287  of  the  Revised  Statutes.  In 
other  words,  the  appropriation  made  for  extra-duty  pay  in 
the  Quartermaster's  Department  for  work  done  therein 
does  not  defeat  the  purpose  of  the  act  of  March  3,  1885,  to 
designate  certain  classes  of  workmen  and  fix  their  extra- 
duty  pay.  The  language  of  this  act  makes  it  applicable  to 
extra-duty  pay  thereafter  and  fixes  the  rate  of  pay  for  speci- 
fied classes  at  "Army,  division,  and  department  headquar- 
ters." Besides  this,  the  subsequent  statutes  above  cited 
(which,  under  the  Government's  contention,  would  confine 
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the  extra  duty  to  the  Quartermaster's  Department)  not 
only  do  not  fix  the  rate  of  compensation  ''for  the  class  of 
persons  employed  therem/'  but  declare  that  no  payments 
shall  be  made  at  any  greater  rate  per  day  than  ''as  fixed  by 
law"  for  the  class  of  persons  employed.  It  further  appears 
from  the  act  of  July  5, 1884,  23  Stat.  L.,  107,  under  the  head 
of  "Pay  Department,"  that  provision  is  made  for  enlisted 
men  for  service  in  hospitals,  while  under  the  head  of  "Quar- 
termaster Department — ^Incidental  expenses,"  appropria- 
tion is  made  for  "extra  pay  to  soldiers  employed  imder  the 
direction  of  the  Quartermaster  Department."  So,  also, 
appropriation  was  made  in  that  act  for  extra  pay  under  the 
head  of  "Transportation  of  the  Army,  Engineer  Department, 
Ordnance  Department,"  and  "for  construction  and  repair 
of  hospitals,  including  pay  of  enlisted  men  employed  on 
extra  duty  on  same."  In  the  act  of  March  3,  1885,  23  Stat. 
357,  similar  provision  is  made  for  "extra  pay  to  enlisted 
men  for  service  in  hospitals"  and  for  extra  pay  under  the 
head  of  "Quartermaster  Department — ^Incident^  espenses." 
and  under  the  heads  of  "Engineer  and  Ordnance  Depart- 
ments." The  act  of  June  30,  1886,  24  Stat.,  96,  and  the 
act  of  February  9,  1887,  24  Stat.,  397,  provide  for  extra 
pay  to  soldiers  under  the  head  of  "Quartermaster  Depart- 
ment— ^Incidental  expenses,"  and  some  other  departments; 
and,  generally  speaking,  the  acts  making  appropriations 
for  the  Army  from  1887  to  1899  contain  similar  provisions 
as  those  last  above  mentioned,  and  for  various  departments, 
but  do  not  by  name  appropriate  for  extra-duty  pay  in  the 
Medical  Department,  so  far  as  our  investigation  of  these 
statutes  discloses.  It  is,  however,  apparent  from  aU  these 
statutes  that  the  Congress  has  recognized  that  "extra-duty" 
is  to  be  paid  for  at  a  rate  fixed  by  law,  because  we  do  not 
find  in  any  of  these  statutes  subsequent  to  the  act  of  March 
3,  1885,  any  fixing  of  the  rate  of  compensation  for  extra 
duty.  We  must  therefore  look  to  some  other  enactment 
for  the  rate  "fixed  by  law,"  and,  in  our  opinion,  the  statute 
of  March  3,  1885,  is  the  statute  which  fixes  it. 

Section  1287  of  the  Revised  Statutes  is  itself  taken  from 
section  7  of  "An  act  making  appropriations  for  the  support 
of  the  Army,  and  for  other  purposes,"  approved  July  13, 
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1866y  14  Stat.  L.,  90,  93,  as  amended  by  the  act  of  Febru- 
ary 1,  1873,  17  Stat.  L.,  422,  whereby  "the  enlisted  men  of 
engineers  in  the  Army"  were  placed  on  the  same  footing, 
with  respect  to  compensation  for  extra-duty  service,  as  "other 
enlisted  men,"  and  in  declaring  that "  extra-duty  pay  hereafter 
shall  be  at  the  rate  "  mentioned,  and  in  broadening  the  classes 
of  persons  entitled  thereto  it  is  evident  that  the  Congress 
meant  to  amend  section  1287  of  the  Revised  Statutes.  And 
this  seems  also  to  be  the  construction  given  by  the  Congress 
itself,  as  well  as  by  the  War  Department,  because  in  many 
of  the  Army  appropriation  acts  the  rate  of  compensation 
for  extra  duty  is  "as  fixed  by  law,"  and  the  comptroller,  in 
disallowing  the  claimant's  petition,  does  not  make  any 
question  of  the  right  of  a  properly  detailed  man  to  extra- 
duty  pay. 

We  have  stated  the  grounds  upon  which  the  department 
disallowed  claimant's  claim  and  we  recognize  that  we  should 
have  respect  for  contemporaneotis  constructions  given  to 
statutes  by  the  departments  vested  by  law  with  their  exe- 
cution. In  United  States  v.  Johnston,  124  U.  S.,  236,  253, 
it  is  said  to  be  a  rule  often  announced  by  that  court  "that 
the  contemporaneous  construction  of  a  statute  by  those 
charged  with  its  execution,  especially  when  it  has  long  pre- 
vailed, is  entitled  to  great  weight  and  should  not  be  disre- 
garded or  overtiumed  except  for  cogent  reasons  and  unless 
it  be  dear  that  such  construction  is  erroneous,"  Brown  y. 
United  States,  113  U.  S.,  671,  and  cases  there  cited.  It  will 
be  observed  that  neither  the  auditor  nor  the  comptroller 
makes  any  question  of  the  right  of  the  claimant  to  extra- 
duty  pay  under  the  statutes,  but  they  predicate  their  dis- 
allowance of  his  claim  upon  the  grounds  heretofore  stated. 

Was  the  claimant  engaged  in  extra  duty  t  Brady's  case, 
15  Comp.  Dec,  374,  has  a  well-considered  opinion  dealing 
with  extra  and  special  duty  and  making  a  clear  distinction 
between  the  two.  The  opinion  rendered  to  the  Adjutant 
General  of  the  Army  and  concurred  in  by  the  Secretary  of 
War,  says:  '"The  distinction  between  'extra'  and  'special' 
duty  is  as  old  as  the  Military  Establishment." 

*  ♦  ♦  *  ♦ 
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''There  is  a  kind  of  service,  not  always  strictly  military 
in  character,  which  it  has  been  found  necessary  to  require  of 
troops,  and  which,  since  1819,  has  been  designated  as  'extra 
duty.'  This  duty  has  consisted  in  opening  and  repairing 
roaos,  constructing  fortifications,  barracks,  storehouses,  ana 
other  buildings  at  cantonments  and  military  posts,  the  mak- 
ing of  surveys,  the  construction  and  repair  of  bridges,  etc. 
The  works  so  described  had  no  connection  with  the  interior 
administration  of  companies  as  above  described  and  was 
performed  by  the  assignment  of  several  companies,  battalions, 
regiments,  or  brigades,  the  stren^h  of  the  working  party 
depending  upon  tne  importance,  waracter,  and  necessity  of 
the  work  to  oe  done.  As  this  constituted  no  part  of  a  sol- 
dier's duty  proper,  provision  for  the  payment  of  enlisted  men 
engaged  in  such  work  was  made  at  a  relatively  early  day." 


The  opinion,  after  quoting  from  the  act  of  March  2, 1819, 
3  Stat.  L.,  488,  adds: 

"There  is  another  form  of  extra  duty  upon  which,  for  a 
number  of  years  past,  it  has  been  found  necessary  and  expe- 
dient to  employ  enlisted  men.  At  every  military  post  the 
constant  services  of  certain  classes  of  tradesmen,  including 
carpenters,  painters,  plumbers,  tinners,  packers,  teamsters, 
densB  in  the  supply  departments,  etc.,  are  required.  The 
services,  if  considerable  m  amount,  Bxe  obtained  by  contract 
or  from  civil  employees  in  the  operation  of  their  contracts  of 
employment.  But,  in  a  majority  of  cases,  it  has  been  found 
that  they  can  be  better  rendered  by  enlisted  men  in  the  form 
of  extra-duty  service.  The  services  rendered  by  these 
detfl^ed  soldiers  are  not  rendered  to  their  comrades  and  do 
not  inure  directly  to  their  comfort  and  convenience;  they 
are  rendered  to  the  pubHc  and  might  be  obtained,  as  has 
been  seen,  by  contract  or  from  employees  in  the  operation 
of  contracts  of  employment.  As  these  services  are  not  a 
part  of  a  soldier's  duties,  those  who  render  them  are  entitled 
to  compensation  therefor,  and  such  compensation  has  been 
fixed  by  Confess  in  the  clause  making  provisions  for  extra- 
dutv  pay  in  me  annual  acts  of  appropriation  for  the  support 
of  tne  -Mmy. 

"From  what  has  been  said  it  will  appear  that  since  1819 
the  terms  special  duty  and  extra  duty  nave  had  a  definite 
meaning  in  the  administration  of  the  Military  Establishment. 
The  term  extra  duty  has  related  to  constant  labor,  extending 
over  a  period  of  not  less  than  10  days,  not  connected  witE 
the  interior  administration  of  a  company,  re^ment,  or  other 
organization,  and  for  this  service  compensation  in  the  fonn 
of  extra-duty  pay  has  been  allowed  by  law." 
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Regarding  these  distinctions,  as  sound,  let  us  apply  them 
to  the  facts  of  daimant's  case.  Having  enlisted  as  a  private 
in  April,  1900,  in  the  Infantry,  he  was  transferred  to  the 
Hospital  Corps  as  a  private  September  1,  1900,  and  on 
November  8, 1900,  was  sent  to  the  general  hospital,  Plwidio 
of  San  Francisco,  and  from  the  following  day,  November  9, 
1900,  and  until  the  date  of  the  expiration  of  his  term  of 
enlistment,  except  short  periods  when  sick,  he  was  in  the 
telephone  and  telegraph  office  in  operation  at  the  hospital. 
During  each  month,  commencing  with  November,  1900,  and 
continuing  uninterruptedly  for  more  than  a  year,  the  muster 
rolls  or  hospital  returns  showed  him  to  be  on  duty  as  ''tele- 
graph operator."  We  think  that  this  service  brought  him 
well  within  the  definition  of  ''extra  duty"  laid  down  in  the 
Brady  case.  His  service  was  "not  connected  vnth  the  interior 
administration  of  a  company,  regiment,  or  other  organiza- 
tion." The  operation  of  telegraph  instruments,  as  a  duty 
more  or  less  constant,  is  not,  in  our  judgment,  connected  wiUi 
the  interior  administration  of  the  Hospital  Corps ;  and  to  add 
to  the  duties  of  the  enlisted  man  in  the  Hospital  Corps  the 
duties  of  a  different  employment  and  constant  work,  such  as 
telegraph  operator,  necessarily  removed  the  claimant  during 
the  time  he  was  so  engaged  from  the  opportunities  which  he 
would  otherwise  have  had  of  learning  and  becoming  more 
proficient  in  the  details  of  the  particular  service  in  which  he 
was  enlisted  and  which  could  have  led  to  his  promotion. 
Employed  constantly  as  a  telegraph  operator,  he  was  deprived 
of  the  opportunity  for  learning  ''the  methods  of  rendering 
first  aid  to  the  sick  and  wounded,"  or  to  be  detailed  as  acting 
hospital  steward,  or  to  avail  himself  of  the  other  promotions 
provided  for  in  the  regulations.  Army  Regulations,  1901,  par. 
1608,  1691,  1595.  Indeed,  it  appears  that  claimant,  while 
acting  as  telegraph  operator,  "was  excused  from  all  the 
duties  of  a  member  of  the  Hospital  Corps." 

It  is  insisted,  however,  by  the  defendants  that  claimant 
was  not  detailed  by  competent  authority,  and  we  are  referred 
to  paragraph  185  of  the  Army  Regulations,  1901,  which  reads 
as  follows: 

"185.  Nonconmiissioned  staff  officers  and  enlisted  men  of 
the  several  staff  departments  will  not  be  detailed  on  extra 
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duty  without  authority  from  the  Secretary  of  War.  They 
are  not  entitled  to  extra-duty  pay  for  services  rendered  in 
their  respective  departments. 

We  are  inclined  to  question  whether  this  paragraph  has  a 
definite  application  to  the  enlisted  man  or  is  a  direction, 
rather,  to  the  superior  officer.  It  being  his  first  duty  to  obey, 
it  is  not  within  the  province  of  the  enlisted  man  to  inquire 
whether  his  detail  has  the  sanction  of  the  Secretary  of  War. 
Paragraph  182  of  Army  Regulations  declares  that  enlisted 
men  will  not  be  placed  on  extra  duty  in  the  Quartermaster's 
and  Subsistence  Departments  ''without  the  sanction  of  the 
department  commander,"  which  implies,  at  least,  that  they 
may  be  placed  on  such  duty  with  the  sanction  of  the  depart- 
ment commander;  and  paragraph  190,  Army  Regulations, 
1901,  provides  that  details  for  extra  duty  will  be  "limited  to 
actual  necessities,  which  will  be  determined  by  post  com- 
manders in  accordance  with  'orders  from  the  War  Depart- 
ment;'" and,  again,  there  is  a  provision  in  paragraph  187 
dealing  with  pay  for  extra  duty,  that  payments  made  in 
violation  of  the  rules  will  be  "charged  against  the  officers 
who  ordered  the  details."  The  implication  from  the  para- 
graph last  cited  is  that  the  enlisted  man  is  not  to  be  held 
responsible,  but  the  detailing  officer  may  be;  while  in  the 
several  sections  cited  there  is,  it  seems  to  us,  a  recognition 
that  details  may  be  made  for  extra  duty  of  enlisted  men  by 
their  superior  officers;  and  if  so,  such  action  would  be  incon- 
sistent with  paragraph  167,  Army  Regulations,  if  the  latter 
be  held  to  apply  as  well  to  the  enlisted  men  as  to  "the 
department  commanders,"  post  commanders,  and  other 
detailing  officers.  Besides  this,  section  1235  of  the  Revised 
Statutes  declares  that  working  parties  shall  be  detailed  in 
constant  labor  for  10  or  more  days  only  upon  the  written 
order  of  "a  conmianding  officer,"  and  we  are  not  disposed 
to  give  a  construction  to  paragraph  185,  Army  Regulations, 
which  would  bring  it  even  remotely  in  conflict  with  this 
statute.  Romero's  case,  24  C.  Cls.,  331 ;  Sherlock's  case^  43 
lb.,  161. 

Upon  the  question  of  a  necessity  for  a  written  order  of  detail 
in  this  case,  we  follow  the  HoUhavs  casSf  42  C.  Cls.,  544, 
where  the  claimant's  name  was  continuously,  for  a  long 
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poiiod,  carried  upon  the  muster  rolls  as  being  on  extra  dutji 
and  the  muster  roll  had  to  be  and  was  approved  monthly 
by  the  commanding  ofiEicer  and  sent  by  him  to  headquarters. 
Ilie  claimant's  employment  on  that  duty  was  known  to  the 
comjnandant  of  the  Marine  Corps,  both  from  the  receipt  and 
muster  rolls  at  his  office  and  also  personally,  and  it  was  held 
that  claimant  could  recover,  regardless  of  section  1235,  Re- 
vised Statutes.  No  appeal  was  taken  in  the  Holthaus  case, 
and  it  was  subsequently  followed  by  the  department  in  the 
Narkle  ease^  XIV  Comp.  Dec.,  151. 

The  employment  of  the  claimant  here  from  November, 
1900,  to  December,  1901,  and,  with  some  interruption,  until 
April,  1903,  in  the  telephone  and  telegraph  departments,  the 
Hospital  Corps  returns  for  each  month  for  over  a  year  desig- 
nating him  as  a  ''telegraph  operator,''  the  fact  that  these 
monthly  returns  must  have  passed  under  review  of  the 
proper  authoritiee  of  the  Hospital  Corps,  including  the  detail- 
ing officer,  and  found  their  way  in  due  course  into  the  War 
Department,  and  the  further  fact  that  claimant's  employ- 
ment in  the  telephone  and  telegraph  office  was  known  per- 
sonally to  the  major  and  surgeon  commanding  at  said 
hospital,  are  sufficient,  in  our  judgment,  to  entitle  claimant 
to  recover  upon  that  phase  of  his  claim.  We  do  not  mean 
to  hold  that  a  report  of  an  enlisted  man  having  been  on  extra 
or  special  duty  can  be  accepted  in  all  cases  as  a  compliance 
with  section  1235,  Revised  Statutes,  or  that  when  so  em- 
ployed for  a  short  period  a  report  of  that  service  will  relate 
back  and  take  the  place  of  a  written  detail;  but  we  do  hold 
that,  under  the  facts  of  this  case,  the  claimant  should  not  be 
debarred  from  recovery  because  no  order  was  issued  in  the 
first  instance  detailing  him  for  extra  duty. 

We  are,  therefore,  of  the  opinion  that  the  claimant  is 
entitled  to  recover.  Section  1287,  Revised  Statutes,  refers 
to  artificers  and  laborers,  and  the  act  of  March  3, 1885,  refers 
to  mechanics,  artisans,  school-teachers,  and  ''clerks"  at 
headquarters  in  one  class,  and  "other  clerks,  teamsters, 
laborers,  and  other  enlisted  men  on  extra  duty."  As  above 
stated,  we  think  the  latter  act  was  amendatory  of  section 
1287  and  enlarges  in  a  way  the  classes  referred  to  therein. 
We  do  not  think  the  claimant  was  an  artisan,  because  we 
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think  this  term  as  used  in  the  statute  carries  with  it  the  idea 
of  engagement  in  some  construction  work.  Words  and 
Phrases,  vol.  1,  p.  517.  Nor  do  we  think  that  claimant  can 
be  said  to  be  a  clerk  at  headquarters  within  the  meaning  of 
said  statute,  which  distinguishes  between  two  classes  of 
clerks.  If  a  clerk  at  all,  which  we  question,  he  is  by  this 
statute  regulating  his  pay  put  in  the  same  class  with  other 
enlisted  men,  where  the  rate  is  fixed  at  35  cents  per  day. 

Our  judgment  will  be  for  867  days  at  35  cents  per  day, 
which  is  $303.45.    It  is  so  ordered. 


RALSTON  S.  HOLMES  v.  THE  UNITED  STATES. 

[No.  31406.    Decided  December  1, 1913.] 

On  the  Proofs. 

An  officer  of  more  than  five  years'  service  in  the  Navy  served  at  sea  under 
orders  of  the  Navy  Department  from  October  7%  1907,  till  and  after 
July  4, 1908,  on  the  staff  of  a  rear  admiral  of  the  lower  nine,  who  was 
during  that  period  in  command  of  the  second  division  of  the  Pacific 
Fleet.  During  this  period  the  said  officer  received  additional  pay 
at  the  rate  of  1200  per  year,  as  provided  in  the  Navy  pay  act 
of  May  13,  1908.  35  Stat.  L.,  198.  On  July  4,  1908,  the  rear 
admiral  became  one  of  the  senior  nine,  and  said  officer  continued 
said  sen^ice  as  aid  on  his  staff.  Subsequently  it  was  decided  that  he 
was  not  entitled  to  additional  pay  as  aid  from  May  13  to  July  3, 1908, 
and  the  amount  of  such  pay  for  that  portion  of  the  time  was  charged 
to  and  deducted  from  his  regular  pay.  To  recover  this  addi- 
tional pay  this  suit  was  brought. 
I.  Where  an  officer  of  more  than  five  years*  service  in  the  Navy  served  at 
sea  under  competent  orders  as  aid  to  a  rear  admiral  of  the  lower 
nine,  he  is  entitled  to  the  additional  compensation  provided  by  the 
Navy  pay  act  of  May  13, 1908.    35  Stat.  L.,  198. 

II.  The  decision  announced  in  the  case  of  Jones  v.  U.  S,^  p.  16,  onfo, 
controls  the  present  case  and  is  here  reaffirmed. 

The  Reporter's  statement  of  the  case: 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  The  claimant,  Ralston  S.  Holmes,  served  at  sea  under 
orders  of  the  Navy  Department  from  October  7,  1907,  till 
and  after  July  4,  1908,  as  aid  on  the  staff  of  Rear  Admiral 
Uriel  Sebree,  who  was  during  that  period  in  command  of  the 
second  division  of  the  Pacific  Fleet  and  a  rear  admiral  of  the 
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lower  nine.    During  all  of  this  period  said  Holmes  was  a 
lieutenant  of  more  than  five  years'  service  in  the  Navy. 

n.  While  on  duty  as  aid  as  aforesaid  the  claimant  received 
additional  pay  at  the  rate  of  S200  a  year  for  his  services  as 
aid,  and  continued  to  receive  pay  at  that  rate  after  July  4, 
1908,  upon  which  date  Rear  Admiral  Sebree  became  one  of 
the  senior  nine.  Subsequently,  however,  to  wit,  April  25, 
1910,  it  was  decided  that  he  was  not  entitled  to  pay  as  aid 
from  May  13  to  July  3,  1908,  and  the  amount  of  his  pay  for 
that  portion  of  the  time,  amoimting  to  S28.33,  was  charged 
to  and  deducted  from  his  r^ular  pay  subsequently  accruing, 
so  that  for  that  portion  of  the  time  he  has  received  no  addi- 
tional pay  as  aid.  The  amount  of  such  pay  at  $150  a  year 
allowed  to  an  aid  to  a  rear  admiral  embraced  in  the  lower 
nine  numbers  is  $21.25. 

Mr,  Geo.  A.  King  and  Mr.  Archihdld  King  for  the  plaintiff. 
King  dk  King  were  on  the  brief. 

Mr.  L.  6.  Biased,  with  whom  was  Mr.  Assietant  Attorney 
General  Huston  Thompson,  for  the  defendants.  Mr.  F.  De  0. 
Faust  was  on  the  brief. 

The  plaintiff's  contention  is  flatly  opposed  to  the  well- 
settled  canon  of  statutory  construction  applied  by  the 
Supreme  Court  in  afl^rming  the  judgment  of  this  court  in 
the  case  of  Bodgers  v.  United  States,  185  U.  S.,  87,  89;  36 
G.  CIs.,  266,  wherein  the  question  involved  was  identical  in 
principle  with  that  at  bar,  namely,  whether  the  special  pro- 
vision of  section  7  of  the  Navy  personnel  act  fixing  the  pay 
and  allowances  of  rear  admirids  of  the  lower  nine  at  that  of 
brigadier  generals  of  the  Army  was  inconsistent  with  and 
therefore  repealed  by  the  general  provisions  of  section  13  of 
the  same  act  prescribing  a  general  rule  for  the  salaries  of  all 
naval  officers. 

Mr.  Justice  Brewer  delivered  the  opinion  of  the  court,  and 
in  reviewing  the  authorities  quoted  with  approval  the  rule 
as  announced  by  the  Supreme  Court  of  Michigan  in  Crane 
V.  Beeder,  22  Mich.,  322,  324: 

"Where  there  are  two  acts  or  provisions,  one  of  which  is 
special  and  particular,  and  certamly  incluaes  the  matter  in    * 
question,  and  the  other  general,  which,  if  standing  alone. 
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would  include  the  same  matter  and  thus  conflict  with  the 
special  act  or  provision,  the  special  must  be  taken  as  in- 
tended to  constitute  an  exception  to  the  general  act  or  pro- 
vision, especially  when  such  general  and  special  acts  or  pro- 
visions are  contemporaneous,  as  the  legblature  is  not  to  be 
presumed  to  have  mtended  a  conflict." 

Applying  this  rule  to  the  question  at  issue.  Justice  Brewer's 
opinion  proceeds: 

''In  the  Ikht  of  this  canon,  how  should  these  two  sections 
be  construed  t  Section  7  in  effect  abolishes  the  rank  of  com- 
modore, at  least  so  far  as  respects  the  active  list  of  the  line 
of  the  Navy,  and  lifts  those  in  that  rank  to  that  of  rear  ad- 
miral. The  attention  of  Congress  was  thus  directed  to  such 
change,  and  the  pro|)er  accompanying  provisions  in  respect 
to  salary  and  otherwise,  and  it  declared  that  the  lower  nine 
rear  admirab,  they  who  were  by  the  section  lifted  to  that 
rank,  should  receive  a  particular  salary.  Clearly  that  was  a 
special  provision  in  respect  to  a  matter  to  which  the  atten- 
tion of  Congress  was  at  the  time  directed.  If  another  stat- 
ute had  been  passed  at  a  subsequent  or  on  the  same  day 
mating  general  provisions  for  the  salaries  of  naval  officers, 
clearly^  tne  canon  to  which  we  have  referred  would  apply. 
A  forkori,  when  the  subsequent  general  provision  is  in  tne 
same  statute  it  should  be  held  applicable.  So  when,  in  sec- 
tion 13,  Congress  prescribed  a  general  rule  for  the  salaries  of 
naval  officers,  sucn  general  rule  can  not  within  the  scope  of 
this  canon  be  understood  as  repealing  the  special  provision 
in  the  prior  section,  but  the  special  provision  must  be  taken 
as  an  exception  to  and  limitation  of  the  general  rule." 

Applying  this  canon  to  the  sections  of  the  act  involved 
in  this  case,  we  think  it  clearly  results  that  the  general 
terms  of  the  saving  clause  can  not  be  understood  as  repeal- 
ing or  modifying  the  special  provision  in  the  prior  act. 

Prior  to  the  act  of  1908  the  aids  to  rear  admirals  re- 
ceived, by  virtue  of  the  assimilating  clause  of  the  personnel 
act,  the  same  additional  pay  under  the  same  conditions  and 
restrictions  as  aids  to  officers  of  corresponding  rank  in  the 
Army.  Accordingly,  it  was  held  by  the  comptroller,  14 
Comp.,  438;  15  Comp.,  723;  case  of  E.  B.  Barry,  Comp.  Ms. 
Dec,  Dec.  22,  1909,  and  decided  by  this  court,  Clifford  H. 
West  V.  United  States,  No.  28717,  that  not  more  than  three 
officers  of  the  Navy,  and  they  not  holding  a  rank  above 
that  prescribed  for  Army  aids,  were  entitled  to  additional 
compensation  for  such  service. 
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AteinsoN;  Judge,  deliyered  the  opinion  of  the  court: 

The  plaintiff  herein  is  a  lieutenant  in  the  Navy  and  was 
detailed  by  proper  orders  to  serve  on  the  staff  of  a  rear 
admiral  embraced  in  the  lower  nine  numbers  of  that  grade 
from  October  7,  1907,  up  to  and  subsequent  to  July  i,  1908, 
and  was  thereafter  allowed  additional  pay  for  such  extra 
service  at  the  rate  of  $200  per  year.  However,  the  accounting 
officers  of  the  Treasmy  Department  thereiJter  ruled  that 
officers  of  his  rank  rendering  such  special  service  were  not 
included  in  the  naval-pay  act  of  May  13, 1908, 35  Stats.,  128, 
and  consequently  the  amount  of  $28.33  theretofore  paid  to 
him  from  May  13  to  July  4,  1908,  was  deducted  from  his 
regular  pay  which  subsequently  accrued,  and  to  recover  such 
deduction  this  suit  was  brought. 

This  case  is  controlled  by  the  case  of  Jones  v.  United  StaUs^ 
p.  16,  ante.  The  only  difference  between  the  two  cases  is 
Jones  was  an  aid  to  a  rear  admiral  of  the  higher  nine  grade, 
whose  pay  under  the  act  of  May  13,  1908,  supra,  is  fixed  at 
$200  per  annum  for  such  extra  service,  while  the  plaintiff 
herein  served  on  like  duties  as  an  aid  to  a  rear  admiral  of  the 
lower  nine  grade. 

Following  the  decision  in  the  case  of  Janes  v.  United  States, 
supra,  we  decide  that  plaintiff  should  recover  a  judgment 
against  the  United  States,  based  on  an  increase  of  salary  at 
the  rate  of  $150  per  year,  amounting  to  $21.25,  as  shown  by 
the  findings  of  fact. 

It  is  so  ordered. 

NOBMILE,    FASTABEND   &  MoGREGOR  v.  THE 

UNITED  STATES. 

[No.  28041.    Decided  December  1, 1918.] 

On  plaintijBrs  Motion. 

On  the  11th  day  ol  March,  1898,  the  plaintiff  entered  into  a  contract  with 
the  defendant  to  do  certain  work,  and  this  suit  is  to  recover 
damages  for  an  alleged  breach  of  that  conlaract  and  is  now  before 
the  court  on  plaintiff's  motion  for  new  trial  and  to  amend  the 
findings  made  at  a  former  trial.  46  0.  of  Cls.  203.  The  contro- 
versy is  largely  one  of  fact,  the  l^;al  propositions  involved  being 
to  a  great  extent  elementary  and  established. 
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I.  Where  in  aaBaming  a  risk  in  the  performance  of  an  agreement  the 
contractor  performs,  without  authority,  that  which  he  is  0ttbB»> 
quently  authorized  and  empowered  to  do,  and  the  whole  work 
tends  to  advance  and  discharge  his  positive  agreement,  it  must 
of  necessity  come  within  the  authorized  contract. 
II.  The  rights  and  liabilities  of  the  parties  must  be  determined  by  the 
written  agreement  into  which  were  merged  all  the  prior  negotia- 
tions, expectations,  and  conversations. 

III.  Where  the  work  charged  for  was  performed  for  the  express  benefit  of 

the  plaioti£f  and  under  a  distinct  understanding  that  the  defendants 
had  no  available  funds  to  pay  for  the  same,  there  was  no  contract 
express  or  implied  therefor. 

IV.  Where  under  the  contract  the  Engineer  oflScer  in  chaige  was  in  com- 

mand, and  his  authority  thereunder  being  plenary,  he  was  required 
to  use  ordinary  care  and  skill  in  giving  instructionB  as  to  the  loca- 
tion and  erection  of  the  cofferdam,  and  the  defendants'  liability 
is  limited  to  such  acts  as  by  the  use  of  ordinary  care  and  skill 
could  have  been  foreseen  and  prevented, 
y.  Where  the  Eugineer  officer  in  charge  is  under  the  contract  in  command, 
and  has  plenary  power  thereunder,  and  the  contractor  is  required 
to  three  times  attempt  the  erection  of  a  temporary  cofferdam  in 
one  place,  ordinary  care  and  skill  is  not  shown  by  the  Engineer 
oflicer  in  chaige,  and  the  defendants  are  liable  for  the  loss  sus- 
tained by  the  contractor  in  the  last  two  attempts  to  construct  said 
cofferdam. 

The  Reporter's  statement  of  the  case: 

The  foUowicg  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  Gaimants  are  citizens  of  the  United  States,  residing  in 
the  State  of  Oregon.  In  the  years  1898, 1899,  and  1900  they 
were  partners  in  the  business  hereinafter  described  under 
the  firm  name  of  Normile,  Fastabend  &  McGregor. 

U.  On  the  11th  day  of  March,  1898,  claimants  entered  into 
the  written  contract  set  forth  in  and  made  a  part  of  the  peti- 
tion herein.  Said  contract  provided  for  the  construction  of 
a  lock  and  dam  in  the  Yamhill  River  in  the  State  of  Oregon, 
a  keeper's  dwelUng  house  and  other  accessory  buildings,  and 
for  doing  certain  dredging  in  the  channel  of  said  river  near 
the  site  of  said  lock  and  dam.  Specification  41  of  said  con- 
tract provided: 

''The  sites  for  the  lock,  dam,  and  keeper's  dwelling  have 
not  as  yet  been  purchased  by  the  United  States,  and  no  work 
will  be  commenced  under  this  contract  until  the  same  are 
secured.    Within  ten  days  after  the  date  of  notification  to 
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the  successful  bidder  that  the  above  sites  have  been  secured 
and  the  contract  covered  by  these  specifications  has  been 
approved,  he  must  proceed  with  the  work  in  a  vigorous  man- 
ner: he  must  complete  the  keeper's  dwelling,  woodshed, 
walks,  fences,  etc.,  within  sixty  days  from  date  of  notification, 
and  the  whole  contract  on  or  before  December  31,  1898. 

"Because  of  the  spring  rise  of  the  Willamette  and  conse- 
quent overflow  of  the  Yamhill  it  is  probable  that  actual  work 
on  the  lock  and  dam  can  not  be  oegun  by  the  contractor 
before  June  at  the  earhest. 

"The  above  date  of  completion  has  been  set,  as  it  is  de- 
sired that  all  work  sludl  be  finished  during  one  low-water 
season,  and  the  contractor  should  make  nis  calculations 
accordingly." 

Said  contract  was  approved  by  the  Chief  of  Engineers  of 
the  United  States  Army  on  March  24,  1898. 

m.  The  advertisement  and  specifications  were  dated  and 
issued  January  3,  1898.  The  general  location  of  the  lock 
and  dam  had  been  previously  determined  and  was  tentatively 
shown  on  maps  in  the  office  of  the  district  engineer  of  the 
United  States  at  Portland,  Oreg. 

From  Jime,  1897,  to  April,  1898,  negotiations  were  in 
progress  for  the  purchase  of  ihree  tracts  of  land  for  (he  lock  and 
dam  and  keeper^  8  dwelling,  respecHvdy,  and  on  February  21, 
1898,  after  definite  descriptions  had  been  obtained  from 
surveys,  authority  to  purchase  was  requested  by  letter  to 
the  Chief  of  Engineers  of  that  date.  On  March  10,  1898, 
just  prior  to  the  signing  of  the  contract,  authority  to  pur- 
chase was  again  requested  by  telegram,  and  was  approved 
by  tel^ram  from  the  Chief  of  Engineers  dated  March  15, 
1898,  with  instructions  that  the  United  States  attorney 
assist  in  preparation  of  final  title  papers.  The  abstract  of 
title,  together  with  the  deeds,  as  prepared  by  the  United 
States  attorney,  were  mailed  to  the  Chief  of  Engineers  April 
9  and  14,  1898,  together  with  letter  explaining  the  urgent 
necessity  of  approval  and  requesting  reply  by  telegraph.  In 
reply  to  letter  from  contractors  dated  April  6,  1898,  stating 
their  readiness  to  begin  operations,  they  were  advised  by 
letter  dated  April  9,  1898,  that  deeds  had  been  forwarded  to 
the  Chief  of  Engineers  and  that  it  was  hoped  to  receive  tele- 
graphic approval  thereof  the  latter  part  of  the  following 
week,  in  which  case  work  could  proceed  as  prescribed  by 
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paragraph  41  of  the  specifications.  April  29,  1898^  telegram 
was  received  from  the  Chief  of  Engineers  giving  the  Attorney 
General's  opinion  that  the  tracts  were  incumbered  by  mort- 
gages and  unpaid  taxes  and  directing  that  these  incumbrances 
be  removed  before  accepting  deeds,  and  that  when  this  was 
done  the  title  would  be  complete  and  work  might  be  com- 
menced. May  3  and  4  papers  were  received  by  mail  from 
the  Chief  of  Engineers  with  text  of  Attorney  General's 
opinion.  May  13,  letter  was  received  from  United  States 
attorney  approving  abstracts  and  deeds,  mortgage  release 
and  tax  receipts  having  been  obtained.  Contractors  began 
active  operations  May  12,  1898,  on  keeper's  dwelling  and 
making  preparations  to  excavate  for  lock  pit.  June  14, 
contractors  were  given  written  notification  that  a  clear  title 
to  land  tracts  had  been  obtained  and  the  deeds  made  matter 
of  record  and  that  work  could  proceed  as  prescribed  by 
paragraph  41  of  the  specifications. 

IV.  On  May  12, 1898,  the  claimants  began  active  operations 
toward  the  fulfillment  of  their  contract.  Between  the  above 
date  and  June  14,  1898,  they  had  proceeded  toward  com- 
pletion the  following  work: 

(1)  The  dredging  at  Martins  Shoals;  (2)  a  well  dug  for  the 
lock  keeper's  house;  (3)  the  lock  keeper's  house  so  far  com- 
pleted that  the  workmen  were  building  the  chimneys;  (4) 
the  grading  for  the  lock  site  almost  completed;  (5)  the 
framework  of  the  cofferdam  around  the  lock  site  completed; 
(6)  material  for  temporary  sheds  on  the  groimd;  (7)  contract 
for  placing  concrete  in  lock  walls  sublet  to  subcontractors 
and  the  subcontractors  on  the  ground  preparing  to  perform 
said  work.  All  of  which  required  the  assembling  of  con- 
siderable material  and  the  employment  of  labor. 

V.  The  war  with  Spain  having  begun  on  April  21,  1898, 
material  of  all  kinds  used  in  the  construction  of  locks  and 
dams,  and  labor  as  well,  advanced  in  price,  and  claimants 
were  unable  to  obtain  the  same  at  the  same  prices  prevailing 
prior  to  said  date.  The  increased  cost  to  claimants  of  mate- 
rials used  in  the  construction  work  under  said  contract 
caused  by  said  war  was  $5,389.08  and  the  increased  cost  of 
labor  employed  in  the  completion  of  said  work  was  $4,142.80. 
It  is  not  shown  that  the  increases  so  set  forth  were  due  to  any 
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breach  of  the  contract  on  the  part  of  the  United  States, 
daimants  did  not  have  sufficient  storage  room  and  other 
facilities  for  storing  Urge  consignments  of  materials. 

VL  The  contract^  among  other  things,  provided  as  fol- 
lows: 

'' Specification  40.  The  lines  and  levels  for  the  work  will 
be  established  on  the  ground  by  the  engineers,  and  the  con- 
tractor must  conform  and  keep  thereto. 

**  137.  Descrivtion. — ^The  work  consists  in  cutting  a  channel 
60  feet  wide  and  to  a  depth  of  4  feet  at  low  water  urough  the 
shoal. 

"The  shoal  is  about  150  feet  in  length  and  has  from  6  inches 
to  2  feet  of  water  over  the  same  at  time  of  low  water,  and  is 
believed  to  be  composed  largely  of  soft  sandstone. 

''138.  Debris. — ^The  debris  from  the  shoal  must  be  placed 
on  shore  above  low-water  mark,  at  such  points  that  it  will 
not  again  find  its  way  into  the  river;  the  points  of  deposit 
being  subject  to  the  approval  of  the  en^eer. 

''139.  EsHmaie  and  TnecLSvremerU. — It  is  estimated  that  the 
amount  of  rock  to  be  removed  is  700  cubic  yards,  and  this 
quantity  will  be  used  in  canvassing  the  bids;  it  is,  however, 
to  be  considered  approximate  onlv;  the  actual  amoimt  will 
be  determined  by  surveys  made  oefore  the  work  is  begun 
and  after  its  completion.  Payments  will  be  made  per  cubic 
yard  of  rock  in  place,  and  notning  will  be  paid  for  beyond  the 
specified  limits  of  excavation." 

Claimants  completed  the  work  of  widening  and  deepening 
the  channel  at  said  Martins  shoal  before  the  1st  of  June,  1898, 
and  in  due  time  were  paid  the  full  contract  price  therefor. 
About  the  1st  of  August,  1898,  it  was  discovered  by  the  claim- 
ants that  certain  other  parts  of  the  channel  of  said  river 
between  Martins  shoal  and  the  lock  site  were  so  shallow  that 
at  times  during  low  water  it  was  impossible  for  freighting 
craft,  such  as  barges  loaded  to  their  full  capacity,  to  pass  up 
the  river  to  said  dam  site.  Thereupon  said  claimants  asked 
the  engineer  officer  of  the  United  States  at  Portland,  Oreg., 
to  consider  the  question  of  deepening  the  channel  at  said 
point  or  points.  Said  engineer  officer  informed  the  claimants 
that  nothing  could  be  done  by  him  because  there  were  no 
funds  available  for  the  purpose  of  doing  the  work  suggested. 
Claimants  thereupon  proceeded  to  widen  and  deepen  the 
channel  at  such  points  as  they  deemed  necessary  for  the 
purpose  of  making  said  stream  navigable  for  loaded  barges 
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intended  for  use  in  connection  with  the  construction  of  said 
lock  and  dam.  Said  work  was  done  by  them  voluntarily 
and  gratuitously.  No  estimates  or  measurements  were  made 
by  the  United  States  Engineer  Office  iq  connection  therewith 
nor  by  the  claimants.  The  evidence  does  not  disclose  with 
any  certainty  the  amount  of  money  expended  in  doing  said 
work. 

VII.  In  the  year  1899,  after  the  completion  of  the  walls  of 
the  lock,  it  was  necessary  to  construct  a  temporary  dam  in  the 
bed  of  the  river,  in  order  to  divert  the  flow  of  the  river  through 
the  lock  chamber,  and  thus  enable  the  contractor  to  erect  a 
permanent  wing  dam,  which  extended  from  the  wall  of  said 
lock  to  the  opposite  bank  of  the  river. 

Claimants  were  none  of  them  civil  engineers.  The  firm  did 
not  have  a  civil  engineer  in  their  employ  in  connection  with 
the  performance  of  this  contract;  they  had,  however,  had 
some  experience  as  contractors  and  some  experience  in  the 
construction  of  cofferdams,  and  did  have  during  a  part  of  the 
time  in  their  employ  a  superintendent  who  had  had  experi- 
ence in  such  construction.  They  asked  the  local  engineer  in 
chaise  for  the  United  States  where  the  temporary  dam 
should  be  located,  and  he  indicated  a  site  near  the  head  of 
said  lock,  \)^ere  the  river  was  narrow,  as  the  only  suitable 
and  proper  place  to  construct  said  temporary  dam. 

Claimants  entered  upon  the  construction  of  said  temporary 
dam  at  said  point  in  the  month  of  June,  1899.  In  order  to 
turn  the  flow  of  the  river  through  the  lock  chamber  it  was  nec- 
essary to  raise  the  water  about  16  feet  above  its  normal  flow  at 
that  time.  They  succeeded  in  closing  the  first  temporary  dam 
and  raising  the  water  in  the  river  about  12  feet,  when  the 
pressure  became  so  great  that  the  temporary  dam  broke. 

The  bottom  of  the  river  at  said  point  was  of  soapstone  for- 
mation and  was  inclined  to  disint^ate  after  the  driving  of 
piles  and  the  admission  of  water  to  the  stratum  of  soapstone. 

A  second  and  third  attempt  was  made  later  in  the  year  1899 
to  construct  said  temporary  dam  at  said  point.  They  suc- 
ceeded in  closing  the  second  and  third  temporary  dams,  but 
before  the  water  in  the  river  had  been  raised  to  the  former 
elevation  obtained — 12  feet — said  dam  broke  again  on 
account  of  the  pressure.    No  further  attempt  was  made  to 
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coDstract  said  temporary  dam  until  the  opening  of  the  work- 
ing season  of  1900. 

In  the  early  part  of  the  working  season  of  the  year  1900 
claimants  made  application  to  the  engineer  in  chaige  for  the 
United  States  for  pemussion  to  locate  said  temporary  dam 
farther  down  the  stream,  at  a  point  about  40  feet  from  the 
site  of  the  permanent  dam;  also  to  cut  a  hole  through  the  lift 
waU  of  the  lock  chamber,  which  permission  was  granted. 
The  dam  was  afterwards  successfully  installed  at  this  point. 

After  cutting  said  hole  in  the  lift  wall  of  the  lock  chamber 
it  was  necessary  to  raise  the  water  in  the  river  only  about 
4  feet  above  its  normal  flow  at  that  time. 

The  bottom  of  the  river  at  said  point  was  of  shell  rock 
and  soapstone,  of  the  same  character  as  that  where  the  first 
two  attempts  were  made  to  construct  said  temporary  dam, 
and  it  would  not  have  been  possible  to  construct  the  same 
at  said  point  without  the  relief  afiForded  by  the  hole  cut 
through  the  Uf  t  wall  of  the  lock  chamber. 

The  cost  of  the  last  two  temporary  dams  was  $3,200.00. 

YIII.  Said  contract  further  provided  as  follows: 

''Specifications  35.  Should  the  time  for  the  completion 
of  the  contract  be  extended,  all  expenses  for  inspection  and 
superintendence  during  the  period  of  the  extension,  the 
same  to  be  determined  by  tne  engineer  officer  in  charade, 
shall  be  deducted  from  payments  due  or  to  become  due 
to  the  contractor:  Provided,  however,  That  if  the  party  of  the 
first  part  shall,  in  the  exercise  of  his  discretion,  because  of 
freshets,  ice,  or  other  force  or  violence  of  the  elements,  allow 
the  contractor  additional  time,  in  writing,  as  provided  for 
in  the  form  of  contract,  there  shall  be  no  deduction  for  the 
expenses  for  inspection  and  superintendence  for  such  addi- 
tional time  80  allowed:  Provided  further,  That  nothing  in 
these  specifications  shall  affect  the  power  of  the  party  of 
the  first  part  to  annul  the  contract  as  provided  for  in  the 
form  of  contract  adopted  and  in  use  by  tne  Engineer  Depart- 
ment of  the  Army.'* 

It  was  further  provided  or  suggested  by  paragraph  41  of 
the  specifications,  quoted  in  Finding  II,  that  in  consequence 
of  the  annual  spring  rise  of  the  Willamette  River  and  the 
resulting  overflow  into  the  Yamhill  River  it  was  probable 
that  the  contractors  would  not  be  able  to  begin  work  on  said 
lock  and  dam  before  June  at  the  earliest.    The  hmit  for  the 
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time  of  completing  the  lock  and  dam  was  fixed  at  December 
31,  1898y  because  it  was  desired  that  the  work  contracted 
to  be  done  should  be  completed  during  the  ''one  low-water 
season/'  and  the  bidders  were  advised  to  make  their  calcula- 
tions accordingly.  The  Ipw-water  season  thus  defined  was 
well  known  to  the  claimants. 

Near  the  end  of  the  period  fixed  for  the  completion  of 
the  work  claimants  requested  the  United  States  engineer 
officer  to  extend  the  time  for  completion  so  as  to  include  the 
working  season  of  the  year  1899.  No  suggestion  was  made 
by  them  in  their  request  that  they  were  unable  to  complete 
the  work  because  of  any  freshets,  or  ice,  or  other  violence 
of  the  elements  which  had  occurred  during  the  working 
season  of  1898  or  because  of  delay  caused  by  the  United 
States.  The  United  States  engineer  officer  granted  the  exten- 
sion of  time  requested,  but  took  occasion  to  expressly  advise 
and  inform  the  claimants  that  such  extension  would  not  ab- 
solve them  from  their  obligation  to  stand  the  expenses  for  in- 
spection and  superintendence  during  the  period  of  extension. 

The  work  not  having  been  completed  at  the  end  of  the 
working  season  of  1899,  a  further  request  was  made  for  an 
extension  of  time  so  as  to  include  the  working  season  of  1900, 
which  request  was  granted  upon  the  same  conditions  as 
before.  The  failure  to  complete  the  work  during  the  working 
season  of  1899  was  not  due  to  freshets,  ice,  or  other  violence 
of  the  elements. 

The  United  States  engineer  officer  at  Portland,  Oreg., 
in  settling  with  the  claimants  for  the  work  done  deducted 
from  the  amount  due  them  the  sum  of  $2,196.27,  the  amount 
of  expense  the  United  States  incurred  for  inspection  and 
superintendence  during  the  two  periods  of  extension  granted. 

The  amount  of  such  charges  (included  in  the  $2,196.27) 
which  accrued  during  the  time  consumed  by  claimants  in 
constructing  the  second  and  third  of  the  temporary  dams 
referred  to  in  Finding  YII  was  $925. 

OONOLUSION  OP  LAW. 

Upon  the  foregoing  findings  of  fact  the  court  decides,  as 
a  conclusion  of  law,  that  the  claimants  are  entitled  to  recover 
judgment  on  Findings  YII  and  VIII  in  the  sum  of  four 
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thousand  one  hundred  and  twenty-five  dollan   ($4,126). 
The  petition  as  to  all  other  items  is  dismissed. 

Mr.  Benjamin  Garter  for  the  plaintiff.  16r.  F.  OarUr  Pope 
was  on  the  brief. 

Mr.  P.  M.  Ashford,  with  whom  was  Mr.  Assistant  Attorney 
General  Hustcn  Thcmpson  for  the  defendants. 

Booth,  Judge,  dehvered  the  opinion  of  the  court: 

This  is  a  suit  to  recover  damages  for  an  alleged  breach  of 
contract  and  now  comes  before  the  court  on  the  claimants' 
motion  for  a  new  trial  and  to  amend  finding.  The  claim- 
ants, Normile,  Fastabend  &  McGregor,  copartners,  entered 
into  a  written  agreement  to  construct  a  lock  and  dam  in  the 
Yamhill  River  in  the  State  of  Oregon,  a  keeper's  dwelling 
house  and  necessary  buildings  appurtenant  thereto,  and  do 
a  obtain  amount  of  dredging  in  the  channel  of  said  river 
near  the  lock  site.  The  contract  was  dated  March  1 1,  1898, 
approved  March  24,  1898,  and  called  for  the  completion  of 
the  work  by  December  31, 1898. 

The  controversy  is  lai^^ely  one  of  fact,  the  legal  propositions 
involved  being  in  a  large  measure  elem^tary  and  established. 

The  first  items  for  which  claim  is  made  grow  out  of  the 
delay  in  procuring  title  to  the  sites  for  the  lock,  dam,  and 
keeper's  dwelling  house  by  the  defendants.  Finding  II 
recites  the  imdisputed  history  of  this  proceeding.  Specifica- 
tion 41  expressly  warned  the  contractors  that  operations 
under  the  contract  must  await  the  purchase  of  sites  for  the 
commencement  of  the  work.  While  celerity  of  perform- 
ance was  an  essential  part  of  the  agreement,  as  evidenced  by 
the  dates  therein,  still  there  is  sufficient  in  this  express 
condition  to  anticipate  delay.  The  gravamen  of  claimants' 
petition  respecting  this  item  is  the  unexplained  delay 
between  May  13,  1898,  and  June  14,  1898,  during  which 
period  the  whereabouts  of  the  deed  seems  to  be  a  mystery. 
On  May  13,  1898,  the  district  attorney  at  Portland  advised 
Captain  Fisk  of  the  clearance  of  title  and  the  perfection  of 
the  conveyance,  but  the  deed  was  not  recorded  and  no  fur- 
ther proceedings  respecting  the  same  had  until  June  14, 
1808,  one  month  and  one  day  later.    The  whole  period  of 

72e76< 


82  DiGBMBiB  Tbk  1918-14.  [49  a  Cta. 

OylaUa    •f    th«    C«mrt. 

time  consumed  in  the  consummation  of  said  transaction, 
from  the  date  of  the  approval  of  the  contract  until  the 
recording  of  the  deed,  was  two  months  and  twenty  days. 
The  last  month  of  this  period,  under  this  record,  is  dearly 
chargeable  to  the  defendants*  neglect,  and  if  shown  to  have 
been  the  proximate  cause  of  the  subsequent  loss  would  entitle 
claimants  to  a  judgment  therefor.  Finding  IV,  however, 
discloses  the  fact  that  claimants  disregarded  the  express 
conditions  of  the  contract  and  began  active  operations  under 
it  on  May  12,  1898,  and  proceeded  toward  its  completion 
with  commendable  alacrity.  It  is  asserted  in  their  behalf 
that  they  ''took  a  chance;"  that  their  efforts  minimized 
the  damage,  and  hence  they  should  not  be  penalized  for  so 
doing.  The  proposition  is  apparently  sound,  but  if  in  assum- 
ing a  risk  in  the  performance  of  an  agreement  the  contractor 
performs  without  authority  that  which  he  is  subsequently 
authorized  and  empowered  to  do  and  the  whole  work  tends 
to  advance  and  discharge  his  positive  agreement,  it  must 
of  necessity  come  within  the  authorized  written  contract. 
In  other  words,  if  the  record  discloses  that  the  delay  in 
securing  title  to  the  property  did  not  unduly  and  unreason- 
ably retard  the  contractor  in  the  performance  of  the  same, 
he  can  not  recover.  LUUe  FaUs  Knitting  Co.  v.  United 
States,  44  C.  Cls.,  1.  The  contractors  herein  were  obligated 
to  proceed  as  provided  in  specification  41,  which  defined, 
limited,  and  explained  the  conditions  surrounding  the  under- 
taking. Prior  negotiations,  expectations,  and  converssr 
tions  were  all  merged  into  the  written  agreement  and  the 
rights  and  UabiUties  of  the  parties  must  be  determined 
thereby.    Bratdey  v.   United  States,  96  U.  S.,  168-173. 

It  is  true  that  subsequent  to  the  Spanish  war  prices  of  both 
labor  and  material  used  in  this  kind  of  construction  began  to 
advance,  and  have  continued  to  advance.  War  was  declared 
on  April  25,  1898.  There  was  no  delay  for  which  defendants 
are  chargeable  prior  to  May  13,  1898,  and  this  condition 
would  have  obtained  to  a  more  or  less  extent  despite  the  delay 
of  one  month  prior  to  June  14,  1898. 

Claimants  were  at  work  under  the  contract.  The  findings 
show  that  in  addition  to  their  inexperience  in  this  particular 
daes  of  work  they  were  in  fact  assembling  material  in  the 
orderly  prosecution  of  the  work.    They  were  in  no  position 
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to  receive  or  care  for  large  consignments  of  cement  or  other 
materials.  The  delay  in  the  approval  of  the  deed  and  the 
notification  to  proceed  with  the  work  was  too  remote  to  attri- 
bute these  losses  to  that  event. 

The  remaining  items  resting  upon  the  alleged  delay  in 
procuring  title  to  the  site  necessarily  follow  the  disposition 
made  of  the  one  mentioned  in  Finding  V,  and  will  be 
dismissed. 

The  item  claimed  for  under  Finding  YI  is  not  recoverable 
under  the  facts.  The  work  charged  for  was  performed  for 
the  express  benefit  of  claimante,  and  under  a  distinct  imder- 
standing  that  the  defendants  had  no  funds  available  to  pay 
for  same.  There  was  no  contract,  express  or  impUed,  for 
this  particular  portion  of  the  work,  and  no  proof  as  to  the 
expense  attendant  thereon.    The  same  was  voluntary. 

The  claim  imder  Finding  VII  has  to  do  with  the  erection 
of  a  temporary  cofferdam.  It  was  indispensable  to  the  suc- 
cessful completion  of  the  work  that  a  temporary  structure  of 
this  sort  be  erected  to  enable  the  completion  of  the  permanent 
wing  dam,  which  extended  from  the  lock  wall  to  the  opposite 
bank  of  the  river.  There  were  no  plans  or  specifications 
concerning  the  character  of  cofferdam  or  going  into  detail 
of  construction;  in  fact  there  was  nothing  said  about  it  in 
the  contract  or  specifications.  It  is  conceded,  however,  that 
it  was  a  necessary  adjunct  to  the  carrying  on  of  the  work. 
Without  it  the  wing  dam  could  not  have  been  constructed. 
The  engineer  officer  in  charge  of  the  work  designated  the 
location  of  said  cofferdam.  The  claimants  proceeded  to 
erect  the  dam  at  said  location,  and  were  thrice  unsuccessful 
in  the  attempt.  It  is  manifest  from  the  findings  that  said 
location  was  impossible.  Subsequently  said  cofferdam  was 
relocated  and  successfully  built.  The  evidence  in  the  record 
upon  which  Finding  VII  has  been  predicated  is  quite  con- 
flicting. It  has  not  been  free  from  doubt  and  difficulty. 
The  engineer  officer  in  charge  of  the  work  admits  suggestions 
and  limited  supervision  over  the  site  and  construction  of  the 
cofferdam.  The  claimants  imquestionably  acted  upon  these 
suggestions  as  commands.  The  plans  and  specifications  ex- 
pressly directed  the  erection  of  the  cofferdam  at  a  sufficient 
distance  away  from  the  lock  as  not  to  endanger  the  same. 
The  engineer  officer  in  chaise  was  charged  with  seeing  that 
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the  location  of  said  cofferdam  did  not  overreach  the  com- 
pleted structure.  He  was  in  command;  his  authority  under 
the  contract  was  plenary;  he  undoubtedly  could  have  pre- 
vented the  erection  of  the  cofferdam  at  any  point  which 
might  interfere  with  the  advancement  of  the  work  or  at  all 
endanger  that  already  completed.  As  was  said  by  the  court 
in  Moore,  Receiver ,  46  C.  Cls.,  139,  No.  27477,  decided  Janu- 
ary 10, 1910:  "The  Government  was  largely  interested  in  the 
performance  of  the  details  of  this  contract  from  the  very 
beginning  of  the  work.  It  had  agreed  that  monthly  esti- 
mates should  be  made  by  its  engineer  in  charge  as  the  work 
advanced,  and  that  90  per  cent  of  such  estimates  should  be 
paid  to  the  contractors  from  month  to  month.  A  mere 
statement  of  this  fact  shows  that  ordinary  prudence  de- 
manded that  the  Government  should  have  general  super- 
vision of  the  work  as  it  progressed,  and  the  claimants  had 
agreed  to  this  as  above  quoted." 

Under  all  the  circumstances  in  this  case  it  seems  hardly 
possible  that  the  claimants  would  have  three  times  attempted 
the  erection  of  a  temporary  cofferdam  in  one  place  unless 
obligated  so  to  do.  The  engineer  officer  in  charge  was  re- 
quired to  use  ordinary  care  and  skill  in  giving  directions,  and 
the  defendants'  liability  is  limited  to  such  acts  as  by  the  use 
of  ordinary  care  and  skill  could  have  been  foreseen  and  pre- 
vented.   See  Moore  case,  8upra,  and  authorities  cited. 

The  loss  occasioned  by  the  failure  of  the  first  cofferdam 
does  not  come  within  the  rule.  There  is  nothing  in  the  record 
which  would  sustain  a  finding  of  want  of  ordinary  care  and 
diligence  in  making  the  location  in  the  first  instance.  The 
two  subsequent  losses  are  recoverable.  The  break  in  the 
first  dam  was  sufficient  notice  to  the  engineer  officer  in  charge 
that  the  location  was  precarious,  and  the  second  destruction 
augmented  the  necessity  for  the  exercise  of  greater  care  and 
foresight.  The  claimants  should  have  been  relieved  from 
this  unnecessary  and  burdensome  labor,  and  saved  their  loss 
of  time  and  money. 

The  final  claim  for  the  retained  percentages,  except  as  to 
the  item  of  $925  shown  in  Finding  VIII,  is  devoid  of  merit. 
The  contract  work  was  not  completed  until  1900.  The 
engineer  officer  was  exceedingly  liberal  in  granting  extea- 
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sions.  The  contractors  neglected  to  employ  a  competent 
civil  engineer,  which,  together  with  their  lack  of  experience 
in  work  of  this  character,  unduly  retarded  the  completion 
of  the  same.  There  is  nothing  in  the  record  which  bdngs 
this  item  of  the  claim  within  specification  35  governing  the 
subject  of  extension. 

Tlie  claunants'  motion  for  a  new  trial  is  allowed  and  the 
motion  to  amend  findings  allowed  in  part  and  overruled  in 
part.  The  former  findings  and  judgment  are  vacated  and 
set  aside  and  opinion  withdrawn.  New  findings  of  fact,  con- 
clusion of  law,  and  amended  opinion  are  this  day  filed  enter- 
ing judgment  for  claimant  in  the  smn  of  $4,125  on  Findings 
VII  and  Vm.    The  petition  otherwise  is  dismissed. 


FRANK    CROCKER,    TRUSTEE,    v.    THE    UNIIED 

STATES. 

[No.  28966.    Decided  Dec.  1, 1913.] 

On  ihe  Proofs. 

The  Postal  Device  A  Lock  Co.  entered  into  a  contract  to  fumiah  the  Post 
Office  Department  certain  satchels  for  a  period  of  four  years  from 
July  1, 1902.  Some  time  after  the  contract  had  been  in  force  and 
the  work  partly  performed,  investigation  developed  conspiracies 
in  the  Post  Office  DeiMotment  to  defraud  the  Government,  and 
that  department  ceased  to  order  satchels  under  the  contract  here 
involved,  and  withheld  the  money  then  due  the  contract  com- 
pany for  satchels  theretofore  furnished  the  department.  This 
suit  was  brought  to  recover  the  money  so  retained,  less  the  cost 
of  satchel  straps  which  had  not  been  furnished  as  required  by  the 
contract.  The  defendants  interpose  a  plea  of  fraud. 
I.  In  order  to  involve  the  plaintiff  in  the  admitted  wrongdoings  of  others 
connected  wit  it  in  the  execution  of  the  contract,  it  must  appear 
that  it  knew  either  actually  or  constructively  of  what  was  to  be 
done  and  what  was  done. 
II.  Where  a  contractor  in  anywise  i>articipates  in  the  machinations  of  his 
agents  in  their  conspiracies  with  an  officer  of  the  Government  to 
share  to  any  extent  in  the  profits  of  the  company  it  is  estopped 
to  assert  any  claim  for  compensation  under  its  contract. 
ni.  Acts  of  manifest  bad  faith  or  breaches  of  duty  toward  the  corporation 

on  the  part  of  one  of  its  officers  are  not  binding  upon  it. 
IV.  Where  an  agent  goes  beyond  the  scope  of  his  authority  and  commits 
a  wrong  or  fraud  to  accomplish  a  purpose  designedly  his  own,  the 
principal  is  not  liable. 
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v.  The  defendants  can  not  be  chaiged  with  a  default  in  perfonnanoe 
due  to  the  remiflsions  of  a  duly  authorissed  agent  of  the  plaintiff 
acting  within  the  scope  of  his  employment.  The  Iosb  must  fall 
upon  the  plaintiff. 
VI.  Where  the  contractor  did  not  perform  his  contract  but  committed  a 
breach  thereof,  such  breach  is  not  cured  by  an  offer  to  make  resti- 
tution after  the  fact. 
VII.  Where  a  suit  is  predicated  upon  a  written  contract  it  is  within  the 
province  of  the  court  to  award  judgment  as  upon  a  quantum  fMruiL 

The  Reporter's  statement  of  the  case: 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  On  November  18,  1904,  by  order  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of  New  York, 
entered  in  a  cause  pending  therein  entitled:  ''In  the  Matter 
of  the  Postal  Device  &  Lock  Co.,  Bankrupt,"  the  said  com- 
pany was  declared  and  adjudged  a  bankrupt,  and  the  said 
cause  was  referred  to  Macgrane  Coxe,  Esq.,  one  of  the  referees 
in  bankruptcy  of  the  said  court,  to  take  such  further  pro- 
ceedings therein  as  might  be  required  by  law  and  competent 
to  be  performed  by  such  referee.  Thereafter,  on  December 
6,  1904,  the  said  referee  appointed  the  claimant,  Frank 
Crocker,  trustee  in  bankruptcy  of  the  said  Postal  Device  & 
Lock  Co. 

II.  On  May  3,  1902,  the  Postmaster  General  published 
an  advertisement  for  proposals  to  furnish  letter  carriers'  and 
collectors'  satchels  for  a  period  of  four  years  from  July  1, 1902, 
aU  bids  to  be  received  on  or  before  June  6,  1902.  Accom- 
panying this  public  advertisement  were  detailed  specifica- 
tions of  the  satchels  to  be  furnished,  and  among  said  speci- 
fications were  three  requiring  satchels  of  A  and  C  grade  to 
be  furnished  with  straps  and  B  grade  without  straps. 

III.  On  or  about  June  5,  1902,  the  Postal  Device  &  Lock 
Co.  submitted  its  proposals  for  the  manufacture  and  deHvery 
of  said  satchels  according  to  said  specifications,  stating  as  a 
price  therefor  $2.19  for  Class  A  satchels,  $3.16  for  Class  B 
satchels,  and  $3.15  for  Class  C  satchels.  On  or  about  June 
17, 1902,  a  committee  of  three  persons  theretofore  appointed 
by  the  Postmaster  Greneral  to  receive  and  examine  all  bids 
submitted  under  said  proposals  reported  to  the  Postmaster 

.   General  recommending  the  letting  of  said  contract  to  the 
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Poetal  Device  &  Lock  Co.,  and  on  June  25,  1902,  the  said 
Postmaster  Qeneral  did  let  said  contract  to  the  Postal 
Device  &  Ix>ck  Co.,  the  same  being  appended  to  and  made 
a  part  of  the  petition  herein. 

lY.  From  time  to  time,  after  the  execution  of  the  said 
contract,  and  prior  to  March  17, 1003,  the  said  Postal  Device 
&  liOck  Co.,  in  the  performance  of  the  said  contract  on  its 
part,  did  furnish  and  deliver  to  the  Post  Office  Department 
certain  of  the  said  satchels,  except  that  satcheb  of  Classes 
A  and  C  were  furnished  without  shoulder  straps.  The  Post 
Office  Department  accepted  and  retained  the  satchels  so 
delivered.  Shoulder  straps  for  them  were  purchased  by 
the  Post  Office  Department  from  a  third  party  at  a  cost  of 
39^  cents  each,  at  or  before  the  time  when  the  satchels  were 
delivered.  The  following  list  represents  the  number  of 
satchels  delivered  and  accepted,  as  aforesaid,  together  with 
the  contract  rates  for  satchels  of  the  several  classes  and 
the  priice  of  all  satcheb  of  each  class  so  delivered : 

Glaas  A,  5,032  Batchels,  at  12.19  each 111,020.08 

Chs B,  6,000  satchels,  at  $3.16  each 15,800.00 

Cbw  G,  55  satchels,  at  $3.15  each 173.25 

Total  (10,087  satchels) 26,903.33 

From  time  to  time,  on  or  before  March  17, 1903,  the  United 
States  paid  to  the  said  company,  for  and  on  account  of  the 
said  satchels,  delivered  as  aforesaid,  the  following  sums: 

Oct  15, 1902 115,800.00 

Dec.  20, 1902 5,481.57 

Jan.  15, 1903 3,337.02 

Mar.  17, 1903 2,374.74 

26,993.33 

y.  From  time  to  time  between  the  date  of  the  said  con- 
tnct  and  April  30, 1903,  the  said  Postal  Device  &  Lock  Co. 
did  furnish  and  deliver  to  the  Post  Office  Department  cer- 
tain satchels,  in  addition  to  those  enumerated  in  Finding 
IV,  except  that  satchels  of  Classes  A  and  C  were  furnished 
without  shoulder  straps.  The  Post  Office  Department  ac- 
cepted and  retained  the  satchels  so  delivered.  Shoulder 
straps  for  thrm  were  purchased  by  the  Post  Office  Depart- 
ment from  a  third  party  at  a  cost  of  39^  cents  each,  at  or 
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before  the  time  when  the  satchels  were  deUvered.  The  fol- 
lowing list  represents  the  number  of  satchels  of  each  class 
delivered  and  accepted  as  aforesaid,  in  addition  to  those 
detivered  and  paid  for  as  stated  in  Finding  IV,  together  with 
the  contract  rates  for  satchels  of  the  several  classes  and  the 
price  of  all  satchels  of  each  class  so  deUvered: 

GlasB  A,  3,835  satcheh,  $2.19  each 18,598.66 

daas B,  1,289 satchels,  13.16 each 4,073.24 

Class G,  1,077  satchels,  13.15  each 3,424.05 

Total  (6,201  satchels) 15,895.94 

These  satchels  were  accispted  and  retained  by  the  United 
States,  but  the  United  States  has  failed  and  refused  to  pay 
for  the  same. 

VI.  Of  the  satchels  furnished  by  the  Postal  Device  and 
Lock  Co.,  as  stated  in  Findings  IV  and  V,  there  were  satehels 
of  Glasses  A  and  C,  as  follows : 

CaassA 8,867 

daasC 1,132 

or  a  total  of  9,999  satchels  which  should  have  been  furnished 
with  straps,  for  which  the  Government  paid  39^  cents  each 
but  which  were  not  furnished  as  per  terms  of  claimant's 
contract,  amounting  in  all  to  $3,949.61 . 

VII.  Some  time  prior  to  June  3,  1902,  and  before  the  con- 
tract was  awarded  or  made,  A.  W.  Machen,  then  superin- 
tendent of  the  Free  Delivery  Division  of  the  Post  Office 
Department,  conceived  a  scheme  to  share  in  the  profits  that 
might  arise  from  the  manufacture  and  sale  to  the  depart- 
ment of  the  satchels  mentioned  in  claimant's  contract.  In 
connection  with  George  E.  Lorenz,  then  a  citizen  of  Toledo, 
Ohio,  and  W.  G.  Crawford,  vice  president  of  plaintiff  com- 
pany, it  was  arranged  that  said  Crawford  was  to  induce 
said  claimant  company  to  enter  into  an  independent  agree- 
ment with  Lorenz  by  the  terms  of  which  Lorenz  was  to  pre- 
pare the  bid  to  be  made  by  said  company  and,  if  the  con- 
tract was  awarded  it,  that  he,  in  conjunction  with  Crawford, 
was  to  contract  as  agente  for  and  in  name  of  said  company 
for  the  manufacture  of  said  satchels,  attend  to  all  details  of 
same,  and  Lorenz  was  to  receive  as  compensation  therefor 
all  profits  arising  therefrom  in  excess  of  25  cents  on  each 
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satchel^  as  set  forth  in  Finding  XII.  Said  contract  was  duly 
prepared  by  said  Crawford  and  submitted  to  said  claimant 
company  and  duly  executed  by  it  on  the  3d  day  of  June, 
1902,  without  any  actual  knowledge  upon  its  part  of  the 
secret  understanding  between  Machen,  Lorenz,  and  Craw- 
ford, and  during  the  course  of  the  execution  of  claimant 
company's  contract  with  the  Government  claimant  company 
made  pa3rment  in  full  to  Lorenz  according  to  the  terms  of 
their  contract  with  him. 

Yin.  On  some  date  in  August,  1902,  before  any  satcheb 
were  furnished  the  defendants,  claimant  company  modified, 
by  a  new  contract,  their  contract  with  Lorenz  of  June  3, 
1902,  set  forth  in  Finding  XII,  under  the  terms  of  which  the 
said  Lorenz  was  to  furnish  the  straps  that  by  the  specifica- 
tions of  their  contract  with  the  Government  should  accom- 
pany satchels  of  Classes  A  and  C,  and  this  contract  further 
provided  that  the  claimant  company  was  to  receive  and 
retain  $1.74  for  CLaas  A,  $1.97  for  Gass  B,  and  S2.31  for 
Class  C  satchels.  Said  contract  was  duly  executed  by  the 
claimant  company  in  so  far  as  it  was  concerned,  and  out  of 
the  sums  of  money  paid  by  the  Government  to  said  claimant 
company  it  paid  over  to  said  Lorenz  his  compensation  as  was 
provided  in  bis  contract  with  the  claimant. 

IX.  The  claimant  company  did  not  manufacture  satchels 
nor  the  material  that  went  into  the  same,  and  in  order  to 
execute  its  contract  with  the  Government  it  made  a  contract 
with  TTilliam  H.  Wiley  &  Son  Co.,  of  Hartford,  Conn., 
through  its  agent,  Crawford,  to  fiumish  the  material  and 
manufacture  the  satchels  called  for  under  its  contract.  On 
June  30,  1902,  the  Wiley  Co.  notified  the  claimant  company 
that  it  would  be  impossible  for  them  to  furnish  the  straps 
provided  for  in  the  specifications  of  claimant's  contract 
because  the  buckle  on  said  straps  was  a  patented  article  and 
the  patentee  declined  to  sell  said  buckle  separate  from  the 
straps  and  in  no  event  would  sell  direct  to  a  contractor.  On 
or  about  this  time  Crawford,  vice  president  of  the  claimant 
company,  in  a  conversation  with  Machen  at  the  Post  Office 
Department,  inquired  if  there  were  any  orders  for  satchels. 
Machen  replied  by  saying  that  the  department  wanted  5,000 
satchels  in  a  hurry  and  that  they  must  be  furnished  with 
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Lamb  straps.  Crawford  replied  by  saying  that  he  would  get 
the  straps  if  they  did  not  cost  any  more  money  and  if  they 
could  get  them,  to  which  Machen  said  that  it  did  not  make 
any  difference  about  the  cost  of  the  straps ;  that  the  Qovem- 
ment  would  get  them,  ship  the  straps  to  the  claimant  com- 
pany's manufacturer,  pay  for  the  same,  and  adjust  any 
difference  later  on  in  the  year's  orders.  To  this  Crawford 
assented.  Said  Machen  did  order  said  straps  as  aforesaid 
and  paid  therefor  out  of  (jovemment  funds  the  sum  of  39^ 
cents  each. 

X.  The  said  Oeorge  E.  Lorenz  never  furnished  any  of  said 
straps,  nor  did  he  do  anything  else  in  any  way,  shape,  or 
manner  toward  discharging  his  obligations  under  his  agree- 
ment with  claimant  company.  The  Government,  through 
Machen,  made  all  the  payments  heretofore  mentioned  to 
the  claimant  as  provided  by  the  terms  of  its  contract,  with- 
out any  deduction  for  straps,  and  both  he  and  Lorenz  know- 
ing at  the  time  said  payments  were  made  that  the  Govern- 
ment had  furnished  and  paid  for  said  straps.  The  claimant 
company  received  all  such  payments,  receipted  for  them  in 
full,  and  paid  over  to  said  Lorenz  all  sums  of  money  it  had 
agreed  to  pay  him  for  said  straps,  which  said  Lorenz  subse- 
quently divided  with  said  Machen  and  Crawford.  The 
claimant  company  had  no  actual  knowledge  at  any  time 
that  Lorenz  was  not  furnishing  said  straps  and  never  knew 
until  after  its  contract  had  been  annulled  that  the  Govern- 
ment had  furnished  and  paid  for  said  straps. 

XI.  The  said  Geoi^  E.  Lorenz  also  divided  with  said 
Machen  and  Crawford  aU  simis  of  money  which  he  received 
from  said  claimant  company  either  as  payment  for  straps 
or  his  portion  of  the  profits  made  by  said  company  with  said 
Machen  and  Crawford  in  pursuance  of  an  imderstanding 
existing  between  them.  These  payments  were  also  made 
without  any  actual  knowledge  upon  the  part  of  the  claimant 
that  the  same  was  being  done.  No  objection  or  deduction 
was  ever  made  to  or  from  claimant's  contract  with  the  (xov- 
emment,  and  no  actual  knowledge  ever  existed  upon  its 
part  as  to  any  of  the  transactions  between  Machen,  Craw- 
ford, and  Lorenz  as  to  any  division  of  any  sum  or  sums  of 
money  received  by  any  of  them  from  the  profits  of  said  con- 
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tract. .  The  claimant  company  preferred  its  claim  for 
satchels  not  paid  for  by  the  Qoyemment  soon  after  its  con- 
tract was  annulled.  Said  claim  Was  refused  payment  by 
the  Post  Office  Department  on  the  ground  of  fraud,  and  this 
suit  was  thereafter  commenced,  its  contract  with  the  (joy- 
emment,  as  heretofore  mentioned,  being  annulled  by  the 
Postmaster  General  in  August,  1903. 

Lorenz,  Machen,  and  Crawford,  in  their  agreement  for 
diyision  of  funds  received  from  the  contractor,  allotted  one- 
fourth  to  Crawford,  one-fourth  to  Lorenz,  and  one-half  to 
Machen;  and  Machen  and  Lorenz  also  had  a  secret  imder- 
standing  with  each  other,  unknown  to  even  Crawford,  by 
which  their  three-fourths  was  to  be  divided  equally  between 
them. 

Xn.  The  contract  between  George  E.  Lorenz  and  the 
Postal  Device  &  Lock  Co.  is  as  follows: 

''This  agreement  entered  into  tins  3rd  day  of  June,  A.  D. 
1902,  by  and  between  the  Postal  Device  and  Lock  Company, 
a  corporation  organized  imder  and  by  virtue  of  the  laws  of 
the  State  of  New  Jersey,  and  having  one  of  its  offices  at 
#11  Broadway  (Borougn  of  Manhattan),  in  the  city  and 
State  of  New  York,  party  of  the  first  part,  and  George  E. 
Lorenz,  of  Toledo,  county  of  Lucas,  and  State  of  Ohio, 
party  of  the  second  part,  witnesseth: 

''The  party  of  the  first  part  has  agreed  and  does  hereby 
agree  to  employ  the  partj  of  the  second  part,  as  hereinafter 

{)rovided,  the  compensation  of  said  party  of  the  second  part 
or  services  rendered  under  and  by  virtue  of  this  agreement, 
from  and  after  the  date  of  its  execution  up  to  and  mduding 
the  30th  day  of  June,  1902,  to  be  one  (1)  dollar,  the  receipt 
of  which  is  nereby  acknowledged.  If  and  in  the  event  tliat 
the  object  of  this  employment,  as  hereinafter  stated  at  length, 
to  wit,  tiie  award  to  said  party  of  the  first  part  of  a  certain 
contract  for  the  manufacture  of  letter  carriers'  mail  bags  or 
satchels,  is  attained,  then  the  said  party  of  the  second  part 
shall  'be  further  compensated  for  his  services  rendered  under 
this  agreement  and  contract  as  hereinafter  provided. 

''The  said  party  of  the  second  part  agrees  to  give  to  the 
said  party  of  the  first  part  all  of  his  best  effort  and  services 
toward  securing  the  award  to  the  said  party  of  the  first  part 
of  a  certain  contract  with  the  Post  Office  Department  of^the 
United  States  Government  for  the  manufacture  of  letter 
carriers'  mail  bags  or  satchels,  the  advertisements  for  bids 
for  said  contract  being  hereto  attached  and  marked  'Ex.  A.' 
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"The  parties  hereto,  said  party  of  the  first  part  acting  by 
and  through  its  vice  president,  William  G.  Crawforo,  of 
Washington,  D.  C,  shall  Jointly  determine  on  bids  to  be 
made  to  said  Post  Office  Department  of  the  United  States 
Government  with  a  view  to  secnring  the  award  to  the  said 
party  of  the  first  part  of  said  contract  for  the  manufacture 
of  said  letter  carriers'  mail  bags  or  satchels,  and  if  said  con- 
tract is  awarded  to  said  party  of  the  first  part,  the  said 
party  of  the  second  part  and  said  Crawford,  acting  for  the 
said  party  of  the  first  part,  shall  jointly  enter  into  agree- 
ments ana  contracts  witn  manufacturers  for  the  manufacture 
of  said  letter  carriers'  mail  bags  or  satchels  and  for  the 
materials  necessarily  required  in  the  manufacture  of  said 
bags  or  satchels;  proyided  that  the  bid  or  bids  submitted 
for  the  purpose  of  securing  the  award  of  said  contract  for 
the  manufacture  of  said  letter  carriers'  mail  bags  or  satchels 
shall  be  presented  or  submitted  to  the  post-office  authorities 
in  the  name  of  said  party  of  the  first  part  and  all  contracts 
made  with  any  manufacturers  or  other  persons  for  the  manu- 
facture of  said  letter  carriers'  mail  bags  or  satchels  shall  be 
entered  into  in  the  name  of  said  party  of  the  first  part. 

''The  said  party  of  the  second  part  agrees  that  he  will  not 
make  any  bias  or  bids  on  or  pertaining  to  the  said  contract 
for  tiie  manufacture  of  said  letter  carriers'  mall  bags  or 
satchels  other  than  the  bid  or  bids  mutually  a^eed  to  by 
the  parties  hereto,  as  hereinbefore  provided,  which  said  bid 
or  bids  shall  be  presented  or  submitted  in  the  name  of  said 

{)arty  of  the  first  part ;  and  the  said  party  of  the  second  part 
urtiier  a^ees  that  he  will  not  participate  save  as  herein 
provided  m  any  bid  or  bids  having  for  its  or  their  object  the 
securing  of  said  contract  for  the  manufacture  of  said  letter 
carrier?  mail  bags  or  satchels,  either  directly  or  indirectly; 
and  the  said  party  of  the  second  part  also  agrees  not  to 
furnish  any  figures  to  or  aid  or  assist  any  person  or  persons, 
other  than  die  said  party  of  the  first  part,  either  directly  or 
indirectly,  to  secure  the  award  of  said  contract  for  the  manu- 
facture of  said  letter  carriers'  mail  bags  or  satchels. 

*'If  and  in  the  event  that  said  contract  is  awarded  by  the 
post  office  authorities  of  the  United  States  Government  to 
said  party  of  Uie  first  part  under  and  by  virtue  of  bid  or  bids 
mutually  agreed  to  and  presented  by  the  parties  of  tliis 
agreement,  then  the  parties  hereto  shall  be  entitled  to  the 
net  profits  of  or  arising  from  the  said  contract  in  the  shares 
following,  to  wit :  The  partv  of  the  first  part  shall  be  entitled 
to  a  profit  of  twenty-nve  ^5)  cents  on  each  and  every  said 
letter  carriers'  bag  or  satchel  furnished  to  the  said  Post  Office 
Department  of  the  United  States  Government  under  said 
contract,  and  said  profit  of  twenty-five  (25)  cents  on  each 
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and  every  said  bag  or  satchel  shall  become  the  sole  ]>roperty 
of  the  said  party  of  the  first  part,  while  all  the  remainaer  of 
said  profit  shall  become  the  sole  property  of  said  party  of 
the  second  part,  said  excesses  or  surplus  of  said  net  profit  over 
and  above  said  twenty-five  (25)  cents  on  each  said  mail  bag 
or  satchel  fnmished  the  said  Post  Office  Department  of  the 
United  States  Government  being  full  compensation  to  the 
said  party  of  the  second  part  for  all  services  rendered  or  to 
be  rendered  by  him  in  the  premises  up  to  and  including  the 
date  when  said  contract  with  the  United  States  Government 
is  terminated.  If  and  in  the  event  that  the  said  net  profit 
on  said  bags  or  satchels  does  not  amount  to  more  than 
twenty-five  (25)  cents  on  each  and  every  of  said  bags  or 
satchels  furnished  to  the  said  Post  Office  Department  of  the 
United  States  Government,  then  the  entire  net  profit  growing 
out  of  said  contract  for  the  manufacture  of  said  letter  car- 
riers' mail  bags  or  satchels  shall  become  the  sole  property 
of  said  party  of  the  first  part,  it  being  understood  and  agreed 
that  the  term  'net  profit,'  where  used  in  this  agreement 
shall  mean  the  difference  between  the  cost  of  manufacture 
and  delivery  (including  necessary  materials  of  said  letter 
carriers'  miul  bags  or  satchels);  and  the  terms  of  the  said 
contract  with  the  Post  Office  Department  of  the  United 
States  Government,  and  that  office  expenses  of  said  party 
of  the  first  part,  salaries  of  its  officers,  etc.,  shall  not  tie 
included  in  calculating  the  said  net  profit  arising  out  of  said 
contract  for  the  manufacture  of  said  letter  carriers'  mail 
bags  or  satchels. 

*'In  testimony  thereof  we  have  hereimto  set  our  hands 
and  affixed  our  respective  seab,  each  in  the  presence  of 
two  subscribing  witnesses. 

'TosTAL  Device  &  Look  Cc^ 
"By  Wade  Chakob,  Prut. 

"Geo.  E.  Lobenz."  [seai..] 

«  *  ♦  ♦  » 

Copy  of  memorandum  agreement  between  the  said  parties 
is  as  follows: 

"  This  memorandum  of  agreement,  entered  into  this 


1902,  by  and  between  the  Postal  Device  and  Lock  Company, 
organized  under  and  by  virtue  of  the  laws  of  the  State  ot 
New  Jersey,  and  having  one  of  its  offices  at  #  11  Broadway 
(Borough  01  Manhattaii)i  in  the  city  and  State  of  New  Torl^, 
party  m  the  first  part,  and  Georee  E.  Lorenz,  of  Toledo, 
county  of  Lucas,  and  Stat«  of  Ohio,  party  of  the  secona 
part,  witnesseth : 

''Whereas  the  parties  hereto  did  on  the  3rd  day  of  June, 
A.  D.  1902,  enter  into  a  certain  agreement  haying  for  its 
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object  the  securing  of  a  contract  with  the  United  States 
post  office  authorities  for  the  manufacture  of  letter-carriers' 
mail  bags  or  satchels  for  the  four  years  next  succeeding  the 
1st  dav  of  July,  1902,  and 

''Whereas  the  bid  or  proposal  to  furnish  said  letter^ 
carriers'  mail  bags  or  satcnels  under  and  by  the  terms  of 
said  agreement  between  the  parties  hereto,  dated  the  3rd 
day  of  June,  1902,  was  to  be  and  was  presented  in  the  name 
of  the  Postal  Device  and  Lock  Company,  party  of  the  first 
part;  and 

''Whereas  said  bid  or  proposal  for  furnishing  said  letter^ 
carriers'  mail  ba^  or  satchels  for  said  period  of  four  years 
next  succeeding  July  1st,  1902,  was  accepted  by  the  Poet 
Office  Department,  acting  through  the  Postmaster  General, 
and  a  contract  b^  and  between  the  said  department  and  the 
said  Postal  Device  and  I^ock  Company,  party  of  the  first 
part  herein,  was  duly  entered  into  and  executed  hy  the  said 
parties  thereto,  the  Post  Office  Department  being  repre- 
sented bv  said  Postmaster  General  and  the  Postal  Device 
and  Lock  Company  by  its  president,  said  contract  being 
dated  on  the  25th  day  of  June,  1902. 

"Now,  therefore,  in  consideration  of  the  premises  and  of 
the  niutual  covenants  and  agreements  of  the  parties  afore- 
said, it  is  hereby  covenanted  and  a^eed  between  the  parties 
of  the  first  and  second  parts  as  follows: 

"Mrst.  That  the  Postal  Device  and  Lock  Company,  of 
the  first  part,  shall  and  is  to  have  the  exclusive  right,  imder 
said  contract  of  June  25th,  1902,  with  the  postal  authorities, 
hereinbefore  referred  to,  to  place  contracts  for  the  manu- 
facture of  the  body  nortions  of  said  letter-carriers'  mail 
bags  or  satchels,  stylea  'A,'  'B,'  and  'C,'  in  said  contract  of 
June  25th,  1902,  it  being  understood  and  agreed  that  the 
term  'body  nortions'  shall  be  construed  to  mean  the  bags  or 
satchels  excluding  the  shoulder  straps  required  imder  the 
said  contract  of  June  25th,  1902,  with  the  Post  Office 
Department. 

''  Second.  That  the  said  Postal  Device  and  Lock  Company, 
of  the  fijrst  part,  shall  retain  out  of  the  contract  price,  stated 
in  the  said  contract  with  the  United  States  Government,  the 
sum  of  one  dollar  and  seventy-four  cents  for  each  'A,'  bag 
or  satchel,  the  sum  of  one  doUar  and  ninety-seven  cents  for 
each '  B '  bag  or  satchel,  and  the  sum  of  two  dollars  and  thirty- 
one  cents  for  each  'C  bag  or  satchel  manufactured  and  fur- 
nished to  the  United  States  Government,  f.  o.  b.  Hartford. 
Connecticut,  or  other  place  of  manufacture,  by  the  saia 
Postal  Device  and  Lock  Company;  the  said  Postal  Device 
and  Lock  Company  to  pay  from  the  retained  sums  herein 
referred  to  the  cost  of  all  material  nooeesarily  used  in  the 


40aG]iL]  Gbooksr  t;.  XT.  S.  95 


manufacture  of  the  said  'body  portions'  and  also  the  cost 
of  manufacturing  the  'body  portions'  of  the  above-referred 
to  satchels,  so  long  as  said  satchels  are  manufactured  of  the 
same  auidity  or  grade  of  Pegamoid  or  Fabrikoid  leather  as 
that  oi  which  the  sample  bags  are  made  which  were  fur- 
nished to  the  United  States  Government;  any  saving  effected 
or  balance  remaining  after  delivery  of  the  said  satchels 
'A/  'B/  and  'C  at  the  prices  herein  agreed  upon  to  be 
retained  out  of  the  contract  price  with  uie  United  States 
Grovemment,  above  referred  tO;  to  be  the  exclusive  property 
of  the  Postal  Device  and  Lock  Company. 

"  The  parties  to  this  agreement  further  agree  that  should 
the  said  United  States  (^vemment  require  during  the  four 
years  next  succeeding  tiie  1st  day  of  Julyi  1902,  tibat  the 
said  'bodv  portion'  of  said  satchels  being  made  of  other 
mateniJ  than  Pegamoid  or  Fabrikoid  leather,  or  of  a  different 

Sade  of  Pegamoid  or  Fabrikoid  leather  than  that  of  which 
e  sample  bags  furnished  to  the  United  States  Government 
are  maae,  that  a  sufficient  sum  be  retained  by  the  said 
Postal  Device  and  Lock  Company  to  enable  it  to  manufacture 
the  said  satchels  of  whatever  material  mav  be  designated  or 
required  and  in  addition  to  net  the  Postal  Device  and  Lock 
Company  a  profit  of  twenty-five  (25)  cents  on  each  of  said 
satchels  so  manufactured  and  furnished  to  the  United 
States  (jovemment. 

''Third.  That  the  said  George  E.  Lorenz,  party  of  the 
second  part,  shall  and  is  to  have  the  exclusive  ri^t  to 
furnish  or  cause  to  be  furnished  to  the  said  Postal  Device 
and  Lock  Company  from  time  to  time  and  in  such  quanti- 
ties at  a  time  as  mav  be  required  under  said  contract  of 
June  25th,  1902,  witn  the  postal  authorities  hereinbefore 
referred  to,  aU  shoulder  straps  used  or  required  to  be  used 
under  and  bv  virtue  of  the  said  contract  of  Jime  25th,  1902; 
and  the  said  George  E.  Loreiiz,  party  of  the  second  part, 
binds  himself  to  furnish  and  deliver  at  Hartford,  Connecticut, 
or  at  anv  other  place  designated  by  the  party  of  the  first 
part,  or  by  the  United  States  Government,  shoulder  straps, 
as  required,  satisfactory  to  the  United  States  Government, 
and  agrees  to  be  held  accountable  in  every  particular  for 
the  proper  delivery  of  the  said  shoulder  straps,  as  required. 
"  Fourth.  That  the  said  Postal  Device  and  Lock  Company, 

£arty  of  the  first  part,  shall  pay  over  to  the  said  George  E. 
orenz,  party  of  me  second  part,  the  sum  of  forty-five  (45) 
cents  for  each  'A'  bag  or  satchel,  the  sum  of  one  dollar  and 
nineteen  cents  for  each  'B'  bag  or  satchel,  and  the  sum  of 
eighty-four  cents  for  each  'C  bag  or  satchel  so  lon^  as  the 
'body  portion'  of  said  'A,'  '  B,'  and  'C  bags  or  satwels  are 


96  Dbgbmber  Tebm  191S-14.  [4»  c  C9ik 

Beporier*!    BtaUmeat    of    tkt    C»te. 

manufactured  of  Pegamoid  or  Fabrikoid  leather,  and  for 
which  bag  shoulder  straps  have  been  furnished  by  the  party 
of  the  second  part,  ana  which  satchels  have  been  manu- 
factured and  furnished  by  the  said  Postal  Device  and  Lock 
Company  to  the  United  States  Qovemment  under  said 
agreement  or  contract  of  June  25th9  1902,  hereinbefore 
referred  to;  the  said  sums  to  be  the  exclusive  property  of 
the  said  Geoi^e  E.  Lorenz,  party  of  the  secona  part;  and 
which  sums  are  accepted  by  him  in  full  settlement  of  all 
claims  against  the  said  Postal  Device  and  Lock  Company, 
party  of  the  first  part,  and  the  United  States  Government, 
and  for  any  interest  the  said  Greoige  E.  Lorenz  may  have  in 
the  said  contract  of  the  Postal  Device  and  Lock  Company 
with  the  United  States  Government,  bearing  date  of  June 
25th,  1902;  any  saving  effected  or  balance  remaining  after 
deUvery  of  the  said  shoulder  straps  by  the  said  George  E. 
Lorenz  to  be  the  sole  propertv  of  tne  said  George  E.  Lorenz. 
party  of  the  second  part,  it  being  understood  that  the  said 
George  E.  Lorenz,  partv  of  the  second  part,  is  to  be  paid 
tilie  said  amounts  on  each  shoulder  strap  or  satchel  delivered 
to  the  United  States  Government  inmiediately  after  warrant 
in  payment  for  said  bags  or  satchels  shall  have  been  drawn, 
issued,  deUvered,  and  paid  to  the  said  Postal  Device  and 
Lock  Company,  of  the  nrst  part,  by  the  Post  Office  Depart- 
ment of  the  United  States  Government,  after  deducting  the 
necessarv  traveling  expenses  incurred  by  the  Postal  Device 
and  Lock  Company  in  connection  with  the  manufacture  of 
the  said  satchels  'A,'  'B,'  and  'C  It  being  understood 
between  the  parties  that  the  said  George  E.  Lorenz  is  to 
receive  payments  as  herein  provided  on  the  same  number 
of  shoulder  straps  as  there  are  bags  manufactured  and 
delivered  by  the  Postal  Device  and  Lock  Company  to  the 
United  States  Government.  The  payments  for  bags  and 
shoulder  straps  bv  the. United  States  Government  to  be 
evidence  of  satisfactory  delivery  by  the  said  George  E. 
Lorenz,  partjr  of  the  second  part. 

''  Fifth.  The  agreement  by  and  between  the  parties  hereto 
dated  the  3rd  day  of  June,  A.  D.  1902,  is  hereby  revoked  only 
in  so  far  as  it  conflicts  with  the  provisions  of  tnis  agreement 
''Li  witness  whereof  the  said  parties  hereto  have  nereunto 
set  their  hands  and  affixed  their  seal  on  the  date  first  above 
written. 

'' Postal  Device  &  Look  Co., 
"Wade  Chahob,  Prest. 
''Gbobgb  E.  Lobenz." 

*  «  ♦  «  4t 

Mr,  James  H.  Hayden  for  the  plaintiff.     Mr.  BobeH  O. 
Hoyden  was  on  the  brief. 
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Mr.  L.  O.  BisseU,  with  whom  was  Mr.  As^istarU  Attorney 
General  Hueton  Thompson,  for  the  defendants. 

The  Goyemment's  plea  of  illegaUty  was  timely,  since  the 
defense  of  illegality  can  be  interposed  at  any  time.  ChppeU 
r.  HaU,  17  Wall.,  542,  548;  Oscanyan  v.  Arms  Co.,  103  U.  S., 
361;  New  York  MarJcet  Gardeners'  Association  v.  United 
States y  43  C.  ds.,  114;  Norihport  v.  NorOipoH  TownsiU  Co., 
27  Wash.,  643- 

In  Warden  v.  Railroad  Company ,  103  U.  S.,  651,  an  action 
to  recover  the  contract  price  of  coal  delivered  to  the  railroad 
under  a  contract  which  it  had  repudiated  before  its  natural 
expiration,  because  Wardell,  the  original  contractor,  had 
acted  for  and  subsequently  gratuitously  assigned  the  con- 
tract to,  a  mining  company,  in  which  six  of  the  railroad 
company's  directors  held  a  majority  of  the  shares  of  stock 
it  was  Eddy  there  could  be  no  recovery,  either  on  the  con- 
tract or  for  its  repudiation. 

Said  the  court : 

"  *  ♦  ♦  It  hardlv  required  argument  to  show  that 
the  scheme  thus  designed  to  enable  the  directors,  who  author- 
ized the  contract,  to  divide  with  the  contractors  large  sums 
which  should  have  been  saved  to  the  company,  was  utterly 
indefensible  and  illegal.  Those  directors,  constituting  the 
executive  conmiittee  of  the  board,  were  clothed  with  power 
to  manage  the  affairs  of  its  companv  for  the  benefit  of  its 
stockholders  and  creditors.  Their  character  as  agents  for- 
bade the  exercise  of  their  powers  for  their  own  personal  ends 
against  the  interest  of  the  company.  They  were  thereby 
precluded  from  deriving  any  advantage  from  contracts,  ma<le 
Dy  their  authority  as  directors,  except  through  the  company 
for  which  they  acted.  Their  position  was  one  of  great  trust, 
and  to  engage  in  any  matter  for  their  personal  advantage 
inconsistent  with  it  was  to  violate  their  duty  and  to  com- 
mit a  fraud  upon  the  company. 

''It  is  among  the  rudiments  of  the  law  that  the  same 
person  can  not  act  for  himself  and  at  the  same  time,  with 
respect  to  the  same  matter,  as  the  agent  of  another  whose 
interests  are  conflicting.  Tnus,  a  person  can  not  be  a  piur- 
chaser  of  property  and  at  the  same  time  an  agent  of  the 
vendor.  The  two  positions  impose  different  obligations,  and 
their  imion  would  at  once  raise  a  conflict  between  interest 
and  duty;  and,  'constituted  as  humanity  is,  in  the  majority 
of  cases  duty  would  be  overborne  in  the  struggle/  "  marsh 
v.  Whitmore,  21  Wall.,  178,  183. 

*  ♦  ♦  *  i» 
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''The  complainant  therefore  can  derive  no  benefit  from 
the  contract  thus  tainted  or  sustain  any  claim  against  the 
-  railroad  company  for  its  repudiation."  Thomas  v.  Brattm- 
viOe,  etc.,  B.  B.  Co.,  109  U.  S.,  522;  West  v.  Camden,  135  U.  S., 
507;  McOourkey  v.  Toledo  &  Ohio  Bailway,  146  U.  S.,  536; 
to  same  effect. 

In  United  States  v.  Carter,  217  U.  S.,  286,  an  Army  engi- 
neer officer  assigned  to  the  duty  of  supervising  the  perform- 
'  ance  of  a  public  working  contract  was  compelled  in  equity 
to  disgorge  secret  profits  paid  to  him  by  the  contractors  out 
of  the  profits  whicn  they  realized  from  the  transaction. 

"Any  direct  or  indirect  interest  in  the  subject  matter  is 
sufficient  to  taint  the  contract  with  illegality,  if  the  interest 
be  such  as  to  affect  the  judgment  and  conduct  of  the  officer 
either  in  the  makin£^  of  the  contract  or  in  its  performance." 
2  Dillon,  Mimicipal  Corporations  (5th  ed.),  p.  1146. 

Thus  the  ownership  of  stock  in  the  contracting  company 
is  sufficient;  and  even  its  possession  as  pledgee  since,  as  we 
have  shown,  the  law  does  not  regard  the  motives  of  the 
fiduciary,  but  only  the  probable  effect  of  the  antagonism 
existing  between  his  duty  and  his  interest,  human  nature 
being  what  it  is.  San  Diego  v.  San  Diego  dh  L.  A.  B.  Co., 
44  Cal.,  106;  Drake  v.  Elizaheth,  69  N.  J.  L.,  190;  Foster  v. 
Cape  May,  60  N.  J.  L.,  78. 

Illegal  contracts  are  unenforceable  regardless  of  the  knowl- 
edge, motive,  and  intention  of  the  parties,  such  considera- 
tions being  material  only  in  the  determination  of  the  right  of 
one  of  the  parties  to  such  a  contract  to  recover  from  the 
other  the  value  of  the  benefits  conferred  in  misreliance  upon 
the  illegal  agreement.  And  such  recovery,  if  allowed,  is  only 
in  quasi  contract  and  never  on  the  illegal  contract  itself,  the 
latter  never  being  saved  by  the  innocence  of  the  parties 
except  in  unusual  cases  where  intent  is  the  essence  of  the 
offense.  Cent.  Dig.,  Contracts,  vol.  11,  §  462;  Woodward, 
Quasi-Oontracts,  1913,  c.  8,  p.  210  et  seq.;  HenAg  v.  Stan/in 
forth,  5  Maul.  &  Sel.,  122;  Com  v.  Bruce,  12  East.,  225. 

On  its  face  this  was  a  lobbying  contract  and  therefore 
illegal.  Improper  dealings  on  the  part  of  Ijorenz  with  Machen 
and  the  holding  out  of  improper  inducements  were  well  within 
the  scope  of  the  employment  stipulated,  and  Lorenz's  com- 
pensation was  made  contingent  upon  the  success  of  his  en- 
deavors. Providence  Tool  Company  v.  Norris,  2  Wall.,  246; 
McMvUm  V.  Hoffman,  174  U.  S.,  639. 
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Having  apparently  employed  Lorenz  for  an  illegal  pur- 
pose, therefore,  the  company  can  not  now  escape  the  con- 
sequences of  its  conduct  and  the  imputation  to  it  of  Lorenz's 
knowledge  of  the  whole  conspiracy  and  of  Machen's  interest 
in  the  contract,  since  Lorenz's  acquisition  of  knowledge  and 
his  employment  by  the  company  were  contemporaneous  and 
all  one  transaction.  See  The  Distilled  SpirUSf  11  Wall.,  366; 
Dresser  v.  Norwood,  11  C.  B.,  N.  S.,  466;  BdUand  v.  Hart, 
6  Ch.  App.,  678. 

Furthermore,  Lorenz's  subsequent  payment  of  a  part  of 
his  profits  received  from  the  company  to  Machen  was  plainly 
a  fraud  toward  the  Government,  the  probable  effect  of  the 
payment  being  to  corrupt  Machen  with  respect  to  future 
orders  for  satchels.  And  since  this  act  was  certainly  within 
the  apparent  scope  of  Lorenz's  employment  and  as  certainly 
for  the  company's  benefit,  the  company  is  responsible  for 
Machen's  participation  in  the  contract  through  Lorenz.  See 
Bank  of  Commerce  v.  Hoeber,  88  Mo.,  37. 

The  authorities  are  divided  as  to  the  availability  of  an 
action  in  quasi  contract  to  recover  the  benefits  actually  con- 
ferred in  reliance  upon  a  contract  subsequently  repudiated 
because  of  a  breach  of  fiduciary  relationship.  15  Am.  and 
Eng.  Encyc.  of  Law,  2d  ed.,  p.  1149;  Smith  v.  Albany,  61 
N-  Y.,  444 ;  Stoops  v.  Board  of  Education  Green  Co.,  72  Ind., 
42;  Greenhood,  Public  Policy,  p.  298.  However,  the  Su- 
preme Clourt  apparently  sanctions  the  action,  which  is  con- 
clusive unless  the  fact  that  this  is  a  public  contract  creates  a 
distinction.  WardeU  v.  Bailroad  Company,  103  U.  S.,  651, 
supra;  Thomas  v.  BrownviUe,  etc,,  B.  B.  Co.,  109  U.  S.,  522, 
supra;  N.  Y.  MarJcet  Gardener's  Asbo.  v.  J7.  8.,  43  C.  ds. 
R.,  114, 135-136. 

Booth,  Judge,  delivered  the  opinion  of  the  court : 

This  suit  concerns  a  contract  with  the  Post  Office  Depart- 
ment. The  defendants  interpose  a  plea  of  fraud.  The  con- 
contract  ia  question  obhgated  the  plamtiff  company  to  fur- 
nish and  deUver  letter  carriers'  and  collectors'  satchels  to  the 
department  for  a  period  of  four  years  from  July  1,  1902.  It 
was  made  in  response  to  an  advertisement  for  proposals  so 
to  do  issued  during  the  preceding  month  of  May.  A  com- 
coiDinittee  of  three  disinterested  and  reputable  gentlemen 
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duly  commissioned  recommended  the  award  to  plaintiff  com- 
pany, and  no  fraud  is  charged;  most  certainly  none  is  proven 
in  the  inception  of  the  contractual  relations  between  the 
plaintiff  company  and  the  defendants.  The  infamous  trans- 
actions as  alleged  which  subsequently  occurred  were  con- 
ceived by  three  men,  one  the  vice  president  of  plaintiff  com- 
pany, one  a  private  citizen,  and  the  other  a  then  trusted 
employee  of  the  Post  Office  Department.  All  of  these  men 
were  subsequently  indicted,  and  the  vice  president  of  the 
plaintiff  company  alone  escaped  judicial  condemnation. 
The  alleged  scheme  for  defrauding  the  Crovemment  which 
was  consummated  imposed  upon  the  vice  president  of  the 
plaintiff  company  the  duty  of  inducing  his  corporation  to 
enter  into  an  independent  contract  with  one  Lorenz,  he  to 
prepare  and  submit  the  bid  of  the  company,  and,  if  successful 
in  securing  the  award,  then  in  conjunction  with  the  vice 
president  as  a  representative  of  the  plaintiff  company,  they 
were  to  negotiate  the  necessary  contracts  for  the  materifd 
for  and  the  manufacture  of  said  satchels  and  such  contracts 
were  to  be  made  in  the  company's  name.  The  plaintiff  com- 
pany did  not  and  never  had  manufactured  satchels  or  dealt 
in  the  materials  necessary  so  to  do.  The  plaintiff  company 
made  in  good  faith  the  proposed  agreement  with  Lorenz,  by 
which  he  was  to  have  all  profit  in  the  transaction  in  excess 
of  25  cents  on  each  satchel,  and  faithfully  executed  the  same 
until  its  teims  were  modified  by  a  subsequent  one.  The 
plaintiff  executed  its  contract  with  the  Government,  fur- 
nished without  complaint  to  it  all  the  satchels  ordered  by  the 
department  until  the  same  was  annulled  in  August,  1903, 
because  of  the  fraudulent  conduct  of  its  vice  president.  The 
conspiracy  to  defraud  the  Government  consisted  of  an  oral 
agreement  between  Lorenz,  the  vice  president  of  the  com- 
pany, one  Crawford,  and  a  Mr.  Machen,  then  superintendent 
of  the  free  deUvery  department  of  the  Post  Office  Depart- 
ment. These  three  men,  prior  to  the  letting  of  the  contract, 
agreed  among  themselves  that  in  the  event  of  the  claimant 
securing  the  same,  that  Lorenz  would  divide  among  them  all 
the  sums  of  money  he  was  to  receive  from  the  plaintiff  com- 
pany under  his  agreement  with  it.  Lorenz  and  Crawford 
were  to  have  one-fourth  each  and  Machen  the  remaining  one- 
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half y  and  this  agreement  was  observed  at  least  to  the  extent 
of  Lorenz  and.Machen,  for  they  have  so  admitted. 

The  satchels  to  be  furnished  under  the  contract  were  classi- 
fied into  three  grades,  "A,"  "B,"  and  "C/'  The  "A"  and 
"C"  grades  were  to  be  provided  with  straps.  Herein  ap- 
pears criminal  vice.  It  was  found  impossible  to  secure  the 
straps  desired.  The  claimant  company  had  previous  to  this 
modified  its  first  contract  with  Lorenz  by  which  it  was  to 
retain  a  larger  share  of  profit  than  25  cents  on  each  satchel, 
and  Lorenz  agreed  to  furnish  the  necessary  straps.  Machen 
thereupon  orders  from  one  Lamb,  a  New  York  manufacturer, 
the  necessary  straps,  they  being  a  patented  article  and  alone 
obtainable  from  him,  and  has  the  Government  pay  for  them, 
duphcating  this  pa3nment  to  plaintiff  by  paying  it  the  full 
contract  price  as  though  it  had  furnished  straps.  It  is  not 
pretended  that  the  plaintiff  had  actual  knowledge  of  this  or 
any  other  criminal  transaction  between  its  agent  Lorenz  and 
Machen.  The  plaintiff  was  wholly  ignorant  of  Machen's  or 
Lorenz's  peculations  as  to  straps,  and  honestly  supposed  it 
was  discharging  its  contractual  obligations  in  full.  Pay- 
ments were  repeatedly  made  to  the  company,  without  com- 
plaint or  deduction,  and  they  iu  turn  made  repeated  pay- 
ments for  straps  to  Lorenz,  who  at  least  divided  with  Machen. 
No  part  of  the  money  paid  for  straps  was  retained  by  the 
plaintiff.  This  continued  until  the  annulment  of  the  con- 
tract, at  which  time  the  defendants  had  received  satchds  for 
which  they  have  never  paid.  This  suit  is  upon  the  contract 
to  recover  the  contract  price  for  the  same,  less  the  full  amount 
paid  by  the  defendants  for  straps. 

We  have  set  forth  somewhat  in  extenso  the  facts  of  the 
case.  The  defendants  relying  upon  a  plea  of  fraud,  which 
always  challenges  the  close  attention  of  the  court,  and  as  in 
this  case  it  is  more  or  less  a  question  of  fact  we  deem  it  wise 
to  do  so. 

In  order  to  involve  the  plaintiff  in  the  admitted  wrongdoing 
of  others  connected  with  it  in  the  execution  of  the  contract 
it  must  appear  that  they  knew,  either  actually  or  construc- 
tively, of  what  was  to  be  done  and  what  was  done.  It  is 
quite  too  apparent  and  requires  only  assertion  to  say  that  if 
tile  plaintiff  company  in  anywise  participated  in  the  machi- 
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nations  of  its  agents  in  their  conspiracy  with  an  officer  of  the 
Government  to  share  to  any  extent  in  the  profits  of  the  com- 
pany, it  is  now  estopped  to  assert  any  claim  for  compensation 
under  its  contract. 

The  findings  disclose  the  absolute  want  of  any  actual 
knowledge,  participation  with,  interest  in,  or  direction  to 
any  of  its  agents  to  do  anything  imlawful.  If  such  knowl- 
edge is  to  be  imputed  the  imputation  must  arise  from 
inferences  gleaned  from  the  positive  testimony  in  the  record 
or  be  chargeable  to  it  by  law. 

The  conspiracy  to  defraud  the  Government,  punishable 
under  section  5440,  Revised  Statutes,  while  doubtiess  con- 
cocted previous  to  the  letting  of  the  contract,  was  peculiar 
in  the  respect  that  it  did  not  contemplate  deceit  in  the 
quahty  or  price  of  the  supplies  to  be  furnished.  No  claim  is 
made  that  the  letting  or  terms  of  the  contract  as  awarded 
were  at  aU  tainted.  It  was  wholly  a  conception  to  lay  illegal 
hands  upon  a  portion  of  the  Intimate  profits  of  tiie  con- 
tractor, and  share  the  same  with  a  Government  officer 
charged  with  the  administration  of  the  contract.  It  is  of 
course  obvious  that  the  administration  of  the  contract  under 
the  supervision  and  control  of  a  corrupt  fiduciary  of  the 
Government  was  fraught  with  great  possibilities  as  to  graft; 
nevertheless,  there  is  nothing  in  all  these  circumstances 
standing  alone  to  exclude  the  idea  of  innocence  upon  the 
part  of  the  contractor.  Weighing  against  these  circimi- 
stances,  even  if  they  were  sufficient  to  indulge  a  suspicion  of 
guilt,  are  the  correlative  transactions  of  the  plaintiff  com- 
pany as  distinct  from  the  conduct  of  its  agents.  The  record 
presents  uncontradicted  proof  that  no  portion  of  the  tainted 
money  ever  reached  its  exchequer;  that  it  faithfully  dis- 
charged its  monetary  obligations  under  its  contract  with 
Lorenz,  and  at  no  time  retained,  nor  does  it  now  possess,  a 
single  penny  above  its  legitimate  profits  xmder  the  contract. 
Motive  for  the  commission  of  crime  is  always  a  pertinent 
inquiry.  Fraud  is  not  usually  practiced  as  a  pastime;  the 
participants  contemplate  an  unjust  accumulation  and  con- 
ceive methods  to  bring  it  about.  The  plaintiff  not  only  does 
not  profit  by  anything  done  by  its  agents,  but,  on  the  other 
hand,  must  be  penalized  to  the  extent  of  the  payments  cor- 
ruptly made  by  Machen  for  the  satchel  straps,  this  money  it 
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paid  to  Lorenz  under  an  honest  mistake  that  he  was  comply- 
ing with  his  agreement  with  it  to  furnish  the  straps. 

Defendants  insist  that  the  terms  of  the  agreements  be- 
tween Lorenz  and  the  plaintiff  are  in  themselves  so  imusual 
as  to  excite  suspicion.  The  insistence  would  be  forcible 
indeed  if  the  plaintiff  had  been  and  was  then  engaged  in  the 
manufacture  of  satchels  and  was  fully  informed  upon  every 
detail  of  the  same.  The  business  was,  however,  entirely  new 
to  it  outside  its  usual  occupation,  and  there  is  nothing  to  be 
impUed  from  its  engagement  of  Lorenz.  Many  contracts 
have  been  made  by  the  Government  with  contractors  not  at 
the  time  engaged  in  the  manufacture  of  the  supply  con- 
tracted to  be  furnished.  The  Government  was  alone  con- 
cerned in  getting  the  supply  in  accord  with  its  specifications 
at  the  lowest  responsible  price.  The  contractor  entered  into 
bond  to  fulfill'his  contract,  and  it  would  certainly  be  a  some- 
what violent  presumption  to  attach  guilt  to  a  contractor 
because  he  may  have  been  overreached  by  a  subcontractor. 
It  is  a  matter  of  Uttle  difficulty  to  view  a  (past)  transaction 
which  ultimately  resulted  in  fraud,  and  after  being  in  pos- 
session of  all  the  details  of  the  criminal  offense,  wonder  why 
each  one  of  the  deceiving  movements  did  not  arouse  our 
suspicion.  The  plaintiff  had  confidence  in  Crawford;  he  was 
its  trusted  agent,  clothed  with  authority  to  soUcit  and  con- 
tract for  business;  Lorenz  was  his  discovery,  and  it  was  no 
more  remarkable  transaction  for  the  plaintiff  to  adopt  his 
suggestianB  and  ratify  his  contract  than  it  would  be  for  any 
other  corporation  to  do  so.  It  is  done  repeatedly  every  day. 
It  is  certainly  not  to  be  presimied  that  the  company  retained 
in  itB  employ  an  agent  in  whom  it  distrusted.  The  truth 
about  the  whole  matter  is  that  the  company  was  the  victim 
and  suffered  equally  with  the  defendants. 

This  court  in  Garrfum  v.  United  States^  34  C.  Cb.,  237, 
awarded  judgment  to  an  innocent  subcontractor  despite  the 
positive  proof  that  the  original  contractor  had  been  guilty 
of  attempted  bribery  of  a  Government  official  in  securing  the 
contract.  The  court  in  so  doing  used  this  language:  "He 
performed  the  service,  apparently,  in  good  faith,  and  was  not 
chargeable  with  notice  of  the  corrupt  and  fraudulent  prac- 
tices which  had  secured  it." 
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United  States  v.  State  Bank,  96  U.  S.,  30,  is  one  of  a  series 
of  cases  inyolving  the  fraud  of  agents,  wherein  Grovemment 
and  private  funds  were  embezzled  by  agents  of  the  parties. 
The  cases  are  quite  too  familiar  to  review.  The  language  of 
the  opinion  seems  apropos :  ' '  The  agent  was  agent  for  no  such 
purpose.  His  doings  were  vitiated  by  the  underlying  dis- 
honesty, and  could  confer  no  rights  upon  his  principal." 

Cyclopedia  of  Law  and  Procedure,  vol.  10,  p.  911:  "Acts 
of  manifest  bad  faith  or  breaches  of  duty  toward  the  corpo- 
ration on  the  part  of  its  president  are  not  binding  upon  it." 

It  Is  useless  to  prolong  the  discussion,  as  it  is  the  well- 
established  rule  that  where  an  agent  goes  beyond  the  scope 
of  his  authority  and  commits  a  wrong  or  fraud  to  accomplish 
a  purpose  designedly  his  own,  the  principal  is  not  Uable. 

There  are  some  features  of  this  case,  however,  clearly 
separable  from  the  criminal  transactions  of  the  plaintiff 
company's  agents  which  preclude  an  assertion  of  lack  of 
knowledge  on  its  part  of  what  was  done  by  them.  Acting 
within  the  scope  of  their  conceded  authority  the  agents  did 
withhold  actual  information  from  the  company  which  they 
should  have  communicated,  but  the  company  can  claim  no 
exemptions  on  this  account,  for  it  was  business  intrusted  to 
their  care,  and  which  it  had  authorized  them  to  do.  The 
Government  dealt  with  them  on  this  basis,  payments  were 
made  and  received  by  them  which  the  company  received, 
and  the  relation  of  principal  and  agent  clearly  obtains.  The 
company,  as  before  observed,  contracted  with  Lorenz  to  fur- 
nish satchel  straps;  of  this  contract  the  defendants  had  no 
knowledge  and  were  not  privy  to  the  contract.  The  plain- 
tiff's contract  expressly  obligated  it  to  furnish  the  straps,  and 
it  was  its  affair  to  see  that  the  contract  was  faithfully  exe- 
cuted in  all  respects.  The  defendants  can  not  be  charged 
with  a  default  in  performance  due  to  the  remissions  of  a  duly 
authorized  agent  of  the  plaintiff's,  acting  within  the  scope  of 
his  employment.  The  loss  must  fall  upon  the  company. 
Maehen  did  commimicate  the  fact  that  the  Government  was 
paying  for  satchel  straps  to  Crawford.  This  was  a  com- 
munication to  the  company,  for  Crawford  was  its  agent  for 
this  and  other  purposes,  and  the  defendants  had  a  right  to 
treat  it  as  a  communication  to  the  company.  The  Govern- 
ment was  under  no  obligations  to  go  further.    The  result. 
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therefore,  is  that  the  plaintiff  company  did  not  perform  ite 
contract,  but  committed  a  breach  thereof,  which  13  not  cured 
by  its  offer  to  make  restitution  after  the  fact.  The  company 
never  did  at  any  time  furnish  more  than  the  body  of  the 
satchels.  This  suit,  it  is  true,  is  predicated  upon  the  written 
contract.  The  allegations  of  the  petition  are  confined  strictly 
to  such  a  cause  of  action;  nevertheless,  we  betieve  it  is 
within  the  province  of  the  court  to  award  judgment  as  upon 
a  quantum  meruit,  dark  v.  United  States,  95  U.  S.,  539; 
WardeU  v.  United  States,  103  U.  S.,  651 ;  Thmias  v.  Braumr 
viUe,  etc.,  B.  R.  Co.,  109  U.  S.,  522.  Defendants  practically 
concede  this  authority,  but  contest  the  sufficiency  of  proof 
to  sustain  the  value  of  the  goods  furnished.  With  this  con- 
tention we  agree.  A  careful  examination  of  the  whole  record 
discloses  a  complete  absence  of  any  competent  evidence  upon 
which  we  might  predicate  such  a  judgment. 

The  plaintiff  company  is  entitled  to  recover  under  its  con- 
tract for  satchels  furnished  and  known  as  class  '^B.''  These 
were  to  be  furnished  without  straps  and  the  contract  in  this 
respect  was  executed. 

The  court  deducts  from  this  judgment  the  overpayment 
made  by  defendants  under  the  contract.  This  amount  totals 
$3,949.61  for  9,999  satchel  straps  at  39^  cents  each,  leaving 
a  total  balance  due  the  plaintiff  company  of  $123.63,  for 
which  amount  judgment  will  be  entered.    It  is  so  ordered. 

Campbell,  Chief  Justice,  concurs  in  the  conclusion. 


HENBY  A.  V.  POST  v.  THE  UNITED  STATES. 

[No.  15598,  CoDgresBioiuJ.    Decided  December  1, 1913.] 

Onihe  Proofs. 

A  bill  pending  in  OongresB  providing  for  the  payment  of  $50,383.46  to 
Henry  A.  V.  Poet  individually,  and  as  liquidating  partner  of  H. 
A.  V.  Poet  and  others  vho  composed  the  late  firm  of  Clark,  Post  A 
Martin,  for  refund  of  import  duties  paid  by  them  in  excess  of  the 
duties  imposed  by  law  on  steel  blooms  imported  by  said  firm,  was 
by  the  United  States  Senate  referred  to  the  court  to  be  proceeded 
with  in  accordance  with  section  151  of  the  Judicial  Code.  Instead 
of  requesting  the  court  to  certify  the  findings  of  fact  to  Oongress 
the  plaintiCf  seeks  judgment  in  the  case  under  said  section,  36 
Bfeit.  L.,  UaCkllSS,  and  the  actof  January  9, 1903, 32  Stat  L.,  764. 
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I.  Section  151  of  the  Judicial  Code  provides  that  in  cases  referred  there- 
under that  if  the  court  "hasjuriadicUon  to  render  jtuigment  or  decree 
thereon  U  shall  proceed  to  do  so,**  This  provision  of  the  statute 
has  been  many  times  before  the  court  and  it  has  unifonnly  been 
held  to  be  mandatory. 
II.  Under  the  act  of  January  9,  1903,  32  Stat.  L.,  764,  the  plaintiff  had 
but  one  right  of  action  and  it  embraced  all  the  illegal  exactions 
made  by  the  Grovemment  on  any  and  all  importations  the  firm  had 
made,  and  It  could  not  be  split  or  severed. 
III.  Where  claims  are  withdrawn  or  withheld  from  the  consideration  of  the 
court  in  a  prior  action  and  the  former  judgment  is  plead,  it  must 
appear  that  the  cause  of  action  formerly  considered  was  capable  of 
severance,  or  the  rule  of  res  judicata  will  apply. 

IV.  The  fundamental  basis  for  the  determination  of  res  adjiuHcata  is  the 

idea  of  repose.  It  intervenes  to  prevent  a  jnultiplicity  of  suits  and 
attaches  permanent  stability  to  the  judgment  rendered  in  a  given 
controversy  and  covers  every  point  involved. 

V.  Where  a  suit  is  brought  by  virtue  of  a  reference  under  section  151  of 

the  Judicial  Code  and  the  court  refuses  to  enter  judgment  as  re- 
quested, it  will  find  the  facts  and  report  them  to  Oongress  as  in 
other  congressional  cases. 

The  Reporter's  statement  of  the  case: 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  The  claimant  is  a  citizen  of  the  United  States  and  a 
resident  of  Babylon,  N.  Y. 

n.  From  and  including  the  1st  day  of  July,  in  the  year 
1879,  to  the  31st  day  of  October,  in  the  year  1881,  the 
claimant  and  Archer  N.  Martin,  together  with  the  firm  of 
E.  W.  Clark  &  Co.  (which  latter  firm  was  composed  of 
Clarence  H.  Clark,  Frederick  S.  Kimball,  Frederick  J.  Kim- 
ball, and  Sabin  W.  Colton,  jr.,  as  partners),  were  partners 
doing  business  together  at  30  Pine  Street,  in  the  city  of  New 
York,  under  the  firm  name  and  style  of  dark.  Post  & 
Martin. 

m.  Between  July  1,  1879,  and  October  31,  1881,  the  said 
firm  of  Clark,  Post  &  Martin  imported  and  entered  at  the 
port  of  New  York  goods  known  as  steel  blooms  of  the  value 
of  four  hundred  and  seventy-two  thousand  five  hundred  and 
sixty-seven  (S472,567)  dollars  and  at  the  port  of  Philadel- 
phia goods  known  as  steel  blooms  of  the  value  of  twenty- 
three  thousand  five  hundred  and  sixty-seven  ($23,567) 
dollars,  making  a  total  value  of  four  hundred  and  ninety- 
six  thousand  one  hundred  and  thirty-four  .(S496|134)  dollara. 
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IV.  Of  such  importations,  steel  blooms  of  the  value  of 
one  hundred  and  sixty  thousand  four  hundred  and  five 
(S160,4C5)  dollars  were  imported  on  joint  account  with  the 
Springfield  Iron  Co.  and  the  balance,  or  steel  blooms  of  the 
value  of  three  hundred  and  thirty-five  thousand  seven 
hundred  and  twenty-nine  ($335,729)  dollars,  were  imported 
for  the  individual  account  of  dark.  Post  &  Martin. 

y.  The  physical  constitution  of  steel  is  a  crystalline  con- 
dition. In  the  process  of  manufacture  molten  steel  is  cast 
into  a  mold  and  forms  an  ingot.  The  ingot  is  then  reheated 
and  rolled  or  hammered  until  it  assumes  the  desired  shape, 
and  is  thereby  condensed  and  improved  in  quahty,  the 
crystals  being  brok^i  up  or  made  smaller  or  elongated,  while 
at  the  same  time  oxidation  takes  place.  It  is  cut  into  speci- 
fied lengths  so  as  to  secure  as  nearly  as  possible  the  requisite 
weight  of  material.  In  this  new  form  the  steel  becomes 
known  as  a  bloom,  a  well-known  article  of  trade  and  com- 
merce, and  is  developed  by  further  rolling  or  hanmiering 
into  various  forms,  large  or  small,  according  to  the  purpose 
for  which  it  is  intended.  Should  the  bloom  be  elongated  by 
further  rolling  or  hammering,  it  becomes  known  to  the  trade 
as  bar  steel,  though  no  chemical  change  has  taken  place  in 
its  constitution,  it  bemg  merely  reduced  to  another  shape. 
Blooms  intended  to  be  converted  into  rails  for  railroads 
come  in  form  about  4  feeb  long  and  about  6  or  7  inches 
square  at  the  ends  and  weighing  about  600  pounds.  In 
their  development  definite  dimensions  and  weights  are 
sought  to  be  attained.  The  further  process  of  converting 
the  bloom  into  a  rail  is  to  reheat  it  and  do  nothing  more  than 
roll  it  until  it  is  sufficiently  reduced  in  cross  section  and  to  the 
form  intended  and  lengthened  to  the  desired  number  of  feet, 
when  the  ends  are  trimmed  off. 

VI.  All  the  said  importations  were  commercially  known  as 
steel  blooms  or  blooms  of  steel,  and  were  rough  masses  of 
steel  approximately  about  7  inches  high,  7  inches  wide,  and 
6  or  7  feet  in  length. 

They  are  suitable  only  for  use  as  raw  material  (steel)  from 
which  articles  manufactured  of  steel,  or  of  which  steel  is 
the  component  part,  can  be  made.  As  such  raw  material 
they  are  suitable  for  the  manufacture  of  a  variety  of  articles, 
such  as  steel  rails,  steel  beams,  steel  axles,  and  so  forth.    As 
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such  raw  material  they  are  also  suitable  to  be  rolled  or  ham- 
mered down  mto  other  forms  of  the  raw  material,  steel,  such 
as  billets,  bars,  and  so  forth,  which  are  suitable  to  be  manu- 
factured into  a  variety  of  smaller  articles  of  manufacture 
composed  of  steel  or  of  which  steel  forms  a  component  part. 

Steel  is  unported  in  a  variety  of  forms,  such  as  ingots, 
blooms,  billets,  bars,  coils,  sheets,  and  so  forth. 

Each  form  of  the  raw  material,  steel,  is  adapted  to  be  used 
in  the  manufacture  of  a  special  class  of  articles.  For  exam- 
ple, steel  ingots  are  adapted  for  manufacture  into  guns, 
armor  plate,  and  sometimes  rails.  Steel  blooms  are  adapted 
to  be  used  in  the  manufactiu*e  of  rails,  beams,  axles,  etc. 
Steel  billets  are  adapted  to  be  used  in  the  manufacture  of 
lighter  weights  of  rails,  etc.  Steel  bars  are  to  be  used  in  the 
manufacture  of  small  tools,  etc.  Steel  sheets  are  adapted 
to  be  used  in  the  manufacture  of  shoveb  and  goods  of  that 
character,  and  in  making  the  ingots,  blooms,  billets,  bars, 
sheets,  etc.,  they  are  usually  made  in  such  sizes  as  to  be 
best  adaptable  for  sale  to  the  special  trades  which  use  them 
as  raw  material. 

VII.  Prior  to  the  time  of  these  importations  the  railroads 
of  this  country  had  been  laid  with  iron  rails,  and  because  of 
the  heavy  traffic  which  had  begun  and  the  consequent  wear 
and  tear  it  had  been  decided  by  the  leading  railroads  to  re-lay 
their  tracks  with  steel  rails.  This  caused  a  large  demand  for 
steel  and  caused  the  said  importations.  The  steel  industry 
was  then  controlled  by  the  Bessemer  interests,  and  these 
importations  brought  competition  against  them. 

VIII.  In  the  year  1879  steel  blooms  were  a  new  article  of 
commerce,  and  on  October  22,  1879,  a  conference  was  had 
at  the  Treasiu*y  Department  in  Washington  at  which  were 
present  representatives  of  the  said  importers  and  represent- 
atives of  the  said  American  manufacturers  or  Bessemer  inter- 
ests. The  importers  claimed  that  the  correct  rate  of  duty 
was  30  per  cent  ad  valorem,  while  the  Bessemer  interests 
claimed  that  the  true  rate  was  2}  cents  per  pound,  or  about 
200  per  cent  ad  valorem. 

IX.  During  the  years  1879  to  1881,  inclusive,  merchandise 
classified  as  ''steel  in  ingots,  bars,"  etc.,  "valued  at  seven 
cents  per  pound  or  less"  was  dutiable  at  2\  cents  per  pound, 
or  about  200  per  cent  ad  valorem. 
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X.  During  the  years  1879  to  1881,  both  inclusive,  the 
Treasury  Department  had  power  to  increase  the  rate  of  duty 
by  a  reclassification. 

XI.  The  lawful  duty  on  the  said  steel  blooms  was  thirty 
per  cent  ad  valorem,  that  being  the  duty  fixed  by  section 
2504  of  the  Revised  Statutes  of  the  United  States,  page  466, 
edition  of  1878,  for  ''steel  in  any  form  not  otherwise  pro- 
vided for." 

Xn.  The  officers  of  the  United  States  demanded  and 
exacted  from  the  said  firm  of  Clark,  Post  &  Martin  upon  such 
importations  a  duty  amounting  to  45  per  cent  ad  valorem, 
and  received  from  the  said  firm  seventy-four  thousand  four 
hundred  and  twenty  and  ^  ($74,420.10)  dollars  of  import 
duties  in  excess  of  the  legal  duties  on  said  steel  blooms  so  as 
aforesaid  imported  by  the  said  firm. 

Xm.  The  steel  blooms  so  imported  as  aforesaid  for  the 
individual  account  of  the  said  firm  of  dark,  Post  &  Martin 
were  shipped  directly  to  the  rolling  mills  and  were  there 
rolled  in  steel  rails  for  the  account  of  the  said  firm,  which 
were  sold  at  current  market  pricte,  and  as  the  result  of  all 
the  said  importations  made  by  the  claimant's  said  firm  dur- 
ing the  said  years  the  said  firm  suffered  a  loss. 

XIV.  At  Uie  time  of  paying  the  said  45  per  cent  duty  said 
firm  beUeved  that  the  correct  rate  of  duty  was  30  per  cent  ad 
valorem. 

XV.  The  said  importers,  including  the  claimant  herein, 
did  not  at  the  time  of  the  payment  of  said  duties  make  formal 
protest  against  the  exaction  of  the  said  illegal  rate  of  duty. 

XVI.  The  imposition  of  a  rate  of  21  cents  per  poimd  upon 
such  importations  would  havia  resulted  in  a  heavy  financial 
loss  on  the  said  importations. 

XVII.  After  the  payment  of  the  said  duty  by  the  said  firm 
as  aforesaid,  it  was  held  in  the  United  States  C^uit  Court  in 
the  Southern  District  of  New  York,  in  a  suit  brought  by 
Downing  v.  Rohertsan,  CbUedor,  upon  a  verdict  of  the  jury 
under  instructions  of  the  court,  that  this  merchandise  herein 
referred  to  as  steel  blooms  should  have  been  classified  as 
''steel  in  a  form  not  otherwise  provided  for,"  and  dutiable 
at  30  per  cent  ad  valorem.  An  appeal  from  such  decision 
was  dismissed  by  the  Supreme  Court  of  the  United  States, 
and  the  Treasury  Department  by  letter  under  date  of  Febru- 
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ary  11,  1885,  directed  that  there  should  be  no  further  litiga- 
tion on  the  subject. 

XVni.  Thereupon  certain  importers  of  steel  blooms  pre- 
sented a  bill  to  Congress  for  their  reUef ,  which  bill  conferred 
jurisdiction  upon  the  Court  of  Claims  (notwithstanding  any 
statutory  bar  of  limitation,  and  notwithstanding  the  re- 
quirements of  the  statutes  as  to  payment  imder  protest,  ap- 
peal to  the  Secretary  of  the  Treasury,  and  notice  to  being  suit 
ordinarily  in  such  cases,  as  prescribed  in  title  34,  Collection 
of  Duties,  chapters  6,  7,  and  8,  Revised  Statutes)  to  hear,  try, 
determiae,  and  render  judgment  as  in  an  original  suit,  with 
the  right  of  appeal  as  in  other  cases,  the  claims  of  the  said 
importers. 

XIX.  The  claimant's  said  firm  was  named  in  this  act,  but 
were  misdescribed  as  ''Clarke,  Post  &  Martin,  Agents  for  the 
Springfield  Iron  Company.''  Congress  intended  by  such  act 
to  cover  the  entire  claim  of  the  said  firm,  and  it  was  the  under- 
standing of  the  claimant  that  the  said  firm  had  been  provided 
for  therein,  individually,  as  well  as  on  joint  account  with  the 
Springfield  Iron  Co. 

XX.  Thereafter,  pursuant  to  the  provision  of  said  act,  the 
claimant,  as  surviving  partner  as.  aforesaid,  filed  a  claim  in 
the  Court  of  Claims  of  the  United  States,  No.  23355,  asking 
for  a  refund  of  the  said  excess  of  15  per  cent  ad  valorem  upon 
aU  of  said  importations. 

XXI.  The  claimant  recovered  on  this  claim  only  to  the 
extent  of  the  importation  made  on  the  joint  account  with  the 
Springfield  Iron  Co.  upon  objection  made  by  the  Attorney 
General,  acquiesced  in  by  the  then  attorney  for  the  claimant, 
that  the  act  did  not  confer  jurisdiction  to  allow  a  claim  of 
the  said  firm  on  its  individual  account.  Judgment  was  there- 
upon rendered  in  favor  of  the  receiver  of  the  Springfield  Iron 
Co.  on  a  claim  filed  on  his  own  behalf.  No.  23777,  for  $18,045.57 
and  in  favor  of  the  claimant  herein  for  the  sum  of  $6,015.18. 

XXn.  Those  importations  upon  which  the  claimant  has 
already  recovered  were  of  the  identical  class  and  character  of 
merchandise  as  those  upon  which  he  is  now  seeking  a  recov- 
ery, and  were  made  under  the  identical  circimistances  as  part 
of  the  same  group  of  importations. 

XXTTI.  The  claimant  did  not  know  until  about  April  4, 
1905,  when  this  objection  was  made  by  the  Attorney  General, 
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that  the  entire  individual  claim  of  his  said  firm  had  not  been 
provided  for  in  the  said  act  of  January  9,  1903.  The  find- 
ings on  his  said  claim  were  filed  in  this  court  on  April  2, 1906. 

XXIV.  The  claimant  thereupon  at  once  caused  a  new  bill 
to  correct  this  defect  arising  from  this  said  misdescription  to 
be  presented  to  the  Fifty-ninth  Congress  at  its  first  session 
(S.  5151).  This  biU  was  reported  favorably  by  the  Senate 
committee  (Rept.  2538)  by  a  report  which  found  that  C!on- 
gress  had  omitted  to  provide  for  said  claim  by  an  inadvert- 
ence,  and  was  duly  passed  by  the  Senate  on  April  12,  1906. 
A  similar  bill  was  introduced  in  the  House  and  referred  to  the 
the  Committee  on  Claims,  which  made  no  report. 

XXV.  The  biU  was  reintroduced  before  the  Sixtieth  Con- 
gress (S.  763,  H.  R.  12575)  and  referred  to  the  Committee  on 
Claims.  A  hearing  was  had  before  the  subconunittee  of  the 
House  committee,  who  considered  the  bill  favorably,  but  did 
not  report.  The  bill  was  introduced  in  the  Sixty-first  Con- 
gress (H.  R.  16143.)  A  hearing  was  had  before  the  sub- 
committee of  the  House  committee  on  February  16,  1910, 
which  was  reported  and  ordered  printed.  No  report  was 
made  by  the  House  committee.  The  bill  was  introduced 
before  the  Sixty-second  Congress  at  its  second  session,  S. 
4226,  H.  R.  17323,  and  came  regularly  before  the  Senate 
Committee  on  Claims  on  February  13,  1912,  and  was  on 
motion  referred  to  this  court  for  findings  in  pursuance  of  the 
provisions  of  section  151  of  the  Judicial  Code.  Thereupon 
the  bill  was  reintroduced  in  form  to  be  referred,  and  was 
referred,  with  other  claims,  to  this  court  for  findings  on 
February  22, 1912. 

XXVI.  No  part  of  the  said  excess  duties  has  been  paid  by 
the  United  States  or  anyone  else,  except  so  much  as  was 
recovered  imder  said  act  of  January  9,  1903,  by  judgment  of 
this  court,  as  aforesaid,  in  the  amount  of  $24,060.75,  cov- 
ering the  entries  set  forth  in  the  findings,  of  which  amount 
$18,045.57  was  recovered  on  the  said  joint  account  by  the 
Springfield  Iron  Co.  and  $6,015.18  by  the  claimant. 

XXVn.  The  amount  of  duties  paid,  as  aforesaid,  in  excess 
of  the  duty  warranted  by  law,  which  have  not  been  recov- 
ered from  the  United  States  Government  as  aforesaid, 
amounts  to  $50,359.35. 
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XXVin.  On  the  31st  day  of  October,  in  the  year  1881,  the 
firm  or  copartnership  of  Clark,  Post  &  Martin  was  dissolved 
by  voluntary  dissolution,  and  thereupon  the  claimant  be- 
came the  liquidating  partner  of  said  copartnership  by  oral 
^reement  between  all  the  members  of  said  firm,  and  was  and 
is  vested  with  all  the  rights,  property,  and  assets  of  said 
copartnership  and  the  right  to  receive  and  collect  the  same, 
including  the  claim  hereinbefore  set  forth. 

XXIX.  The  failure  to  make  protest  and  appeal,  as  re- 
quired by  title  34,  chapters  6,  7,  and  8,  Revised  Statutes, 
was  under  circumstances  amounting  to  duress. 

XXX.  The  claimant  is  now  the  owner  of  the  said  claim 
and,  except  for  the  statute  of  limitations  and  failure  to  com- 
ply with  the  statutes  relating  to  pa3anent  under  protest, 
appeal  to  the  Secretary,  and  notice  of  suit  as  then  required 
by  law,  would  be  entitled  to  a  judgment  of  this  court  for  the 
sum  of  $50,359.35. 

XXXI.  Under  the  terms  of  the  act  of  Jime  30,  1864, 
13  Stats.  205,  the  claimant,  Henry  A.  V.  Post,  as  surviving 
and  liquidating  partner  of  H.  A.  V.  Post,  Archer  N.  Martm, 
Clarence  H.  Clark,  Frederick  S.  Kimball,  Frederick  J.  Kim- 
ball, and  Sabin  W.  Colton,  jr.,  who  composed  the  late  firm  of 
dark,  Post  &  Martin,  paid  to  the  United  States  the  sum  of 
fifty  thousand  three  hundred  and  fifty-nine  and  -^  dollars 
($50,359.35)  excess  duties  on  importations  described  herein. 

CONCLUSION. 

The  claim  is  not  a  legal  one.  It  is  equitable  in  the  sense 
that  the  United  States  exacted  of  the  claimant  sums  in  excess 
of  the  legal  rate  of  duty  under  the  tariff  law  and  retains  said 
sum  in  the  Treasury. 

Mr.  Marshall  McLean^  Mr.  John  H.  Hadeton,  and  Mr. 
Oeorge  C.  HdzeUon  for  the  plaintiff.  Cleveland,  McLean,  and 
Haywood  were  on  the  brief. 

Mr.  J.  Harwood  Graves,  with  whom  was  Mr.  Assistant 
Attorney  General  Huston  Thompson  for  the  defendants. 

Booth,  Judge,  delivered  the  opinion  of  the  court: 

The  various  contentions  involved  in  this  case  make  it 
somewhat  complicated.  The  question  of  jurisdiction  is  of 
course  supreme,  and  to  it  the  court  confines  its  discussion  in 
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this  opinion.  The  claimant,  as  surviving  and  liquidating 
partner  of  the  former  firm  of  dark ,  Post  &  Martin,  b  now  hers 
under  a  congressional  reference  in  accord  with  section  161 
of  the  Judicial  Code.  The  claim  is  for  a  refund  of  import 
duties,  illegally  exacted  by  the  Treasury  Department  on 
certain  importations  of  steel  blooms.  In  1879  the  merchan- 
dise imported  was  a  new  article  of  commerce,  and  under  the 
provisions  of  the  tariff  act  then  in  force  a  dispute  arose  as 
to  its  proper  classification  for  taxing  purposes.  There  was 
room  for  the  application  of  three  rates  of  duty,  viz,  30  or  46 
per  cent  ad  valorem,  or  a  specific  duty  of  2^  cents  per  pound. 
The  Treasury  Department  finally  adopted  the  46  per  cent 
ad  valorem  rate,  and  the  claimants  paid  said  rate  without 
protest  or  objection.  Subsequently  in  the  case  of  Downing 
T.  Robertson,  Collector,  the  court  determined  that  rate  illegal 
and  brought  the  merchandise  within  a  classification  calling 
for  a  rate  of  30  per  cent  ad  valorem,  thereby  holding  the 
claimants  to  have  paid  an  excessive  tax  of  15  per  cent  ad 
valorem.  The  claimants  were  without  remedy  to  secure  a 
refund  of  any  portion  of  said  excess  under  any  general  laws 
respecting  the  subject  because  they  had  failed  to  protest  or 
appeal  as  specifically  provided  therein.  (Sees.  2931  and  301 1 , 
R.  S.)  To  relieve  this  situation  and  grant  what  was  obvi- 
ously just  and  equitable,  the  Congress  on  January  9, 1903  (32 
Stat.  L.,  764)  passed  a  special  jurisdictional  act  referring  to 
this  court,  among  many  others,  the  claim  of  the  claimant. 
The  claimant's  firm,  in  the  conduct  of  its  business,  had  made 
importations  of  steel  blooms  on  its  own  account,  and  other  im- 
portations conjunctively  with  the  Springfield  Iron  Co.  in  con- 
formity with  a  joint  trade  agreement  with  that  corporation. 
The  special  jurisdictional  act  of  1903,  in  specifying  the  claim- 
ant's firm  used  this  language:  ''Clarke,  Post  and  Martin, 
agents  for  Springfield  Iron  Company. "  As  a  matter  of  fact, 
Clark,  Post  &  Martin  had  never  been  the  agents  of  the 
Springfield  Iron  Co.,  and  the  importations  made  by  said  firm 
on  its  own  account  were  greatly  in  excess  of  those  made  in 
connection  with  the  Springfield  Iron  Co.  according  to  the 
petitions  filed.  The  claimant,  on  July  6, 1903,  filed  his  peti* 
tion  in  this  court  under  the  special  act  of  1903  wherein  he 
alleges  all  the  importations  made  by  said  firm,  both  on  its 
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own '  account  and  on  account  of  the  joint-trade  agreement 
with  the  Springfield  Iron  Co. ;  the  petition,  covering,  in  fact, 
the  entire  scope  of  this  particular  transaction,  except  an 
entry  or  two  at  the  port  of  Philadelphia.  The  pleadings, 
together  with  the  claimant's  first  request  for  findings  of  fact, 
conclusiyely  show  that  no  doubt  existed  as  to  claimant's 
rights  to  recover  under  the  special  act  for  all  the  importations 
the  firm  had  made.  The  defendants,  on  March  14,  1906,  in 
a  written  answer  and  brief,  called  claimant's  attention  to 
the  fact  that  the  major  portion  of  the  excess  duties  paid  by 
the  claimant  and  the  Springfield  Iron  Co.  had  been  included 
in  a  judgment  awarded  said  corporation  in  a  suit  brought 
by  it  imder  said  act,  and  also  expressly  challenged  the  right 
of  the  claimant  imdor  the  terms  of  the  jurisdictional  act  to 
recover  for  any  excess  duties  paid  upon  importations  made 
by  the  firm  of  Clark,  Post  &  Martin  on  its  own  accoimt.  On 
March  15,  1906,  the  day  following  the  interposition  of  this 
defense,  the  claimant,  through  his  attorneys  of  record, 
amended  his  requests  for  findings  of  fact  and  for  judgment 
under  his  petition,  adopted  the  contention  of  the  defendants, 
and  consented  to  a  judgment  simply  for  the  balance  of  the 
excess  duties  due  said-  firm  on  the  importations  made  by  it 
and  the  Springfield  Iron  Co.  under  said  joint-trade  agree- 
ment, making  no  further  effort  to  recover  for  importations 
made  by  the  claimant's  firm  on  its  own  account.  The  above 
facts  are  not  disputed,  and  out  of  them  the  claimant  erects 
a  contention  for  a  judgment  in  this  case  instead  of  the  cer^ 
tification  to  Congress  of  the  usual  findings  of  fact  under  the 
Tucker  Act.  To  sustain  this  contention  claimants  rely  upon 
the  proviso  to  section  151  of  the  judicial  code,  36  Stat.  L., 
1135-1138,  which  reads  as  follows: 

"Whenever  any  bill,  except  for  a  pension,  is  pending  in 
either  House  of  Congress  providing  for  the  payment  of  a^tun 
against  the  United  States,  legal  or  equitable,  or  for  a  grant, 
^t,  or  bounty  to  any  person,  the  House  in  which  sum  bill 
IS  pending  may,  for  the  investigation  and  determination  of 
facts,  refer  the  same  to  the  Court  of  Claims,  which  shall 
proceed  with  the  same  in  accordance  with  such  rules  as  it 
mav  adopt  and  report  to  sudi  House  the  facts  in  the  case 
ana  the  amount,  wnere  the  same  can  be  liquidated,  including 
any  facts  bearing  upon  the  question  whether  there  has  been 
delay  or  laches  in  presenting  such  claim  or  applying  for  such 
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^rant,  gift,  or  bounty,  and  any  facts  bearing  upon  the  que»- 
uon  wnether  the  bar  of  any  statute  of  limitation  should  be 
lemoved  or  which  shall  be  claimed  to  excuse  the  claimant 
for  not  having  resorted  to  any  established  legal  remedy, 
tc^ther  with  such  conclusions  as  shall  be  sufficient  to  in- 
form Congress  of  the  nature  and  character  of  the  demand, 
either  as  a  claim,  legal  or  equitable,  or  as  a  gratuity  against 
the  United  States,  and  the  amount,  if  any,  legally,  or  equi- 
tably due  from  the  United  States  to  the  claimant:  Provided, 
however,  That  if  it  shall  appear  to  the  satisfaction  of  the 
court  upon  the  facts  established,  that  under  existing  laws 
or  the  provisions  of  this  chapter^  the  subject  matter  of  the 
bill  is  such  that  it  has  jurisdiction  to  render  judgment  or 
decree  thereon,  it  shall  proceed  to  do  so,  giving  to  either 
party  such  further  opportunity  for  hearing  as  in  its  judg- 
ment justice  shall  requu'e,  and  it  shall  report  its  proceedings 
therein  to  the  House  of  Congress  by  which  the  same  was 
r^erred  to  said  court.  *' 

This  provision  of  the  statute  had  been  many  times  before 
the  court,  and  it  has  been  uniformly  held  to  be  mandatory. 
SUmaU  V.  United  States,  26  C.  Cls.,  226.  The  intention  of 
the  law  is  clear;  by  it  Congress  extended  under  a  congres- 
sional reference  a  forum  with  jurisdiction  to  render  judg- 
ment in  favor  of  the  claimant  where  that  jurisdiction  had 
been  previously  given  imder  general  or  special  ilcts  in  refer- 
ence to  the  same  subject  matter;  in  other  words,  if  after 
examination  of  the  subject  matter  it  appears  to  the  court 
that  the  claimant  might  have  preferred  his  claim  under 
existing  law  and  prosecuted  the  same  to  judgment  irrespec- 
tive of  a  congressional  reference,  he  shall  be  treated  as  hav- 
ing done  so.  As  was  said  in  the  Stovall  case  supra,  ''Instead 
of  restricting  its  action  to  the  functions  of  a  jury  and  finding 
the  facts  in  the  form  of  a  special  verdict  for  the  action  of 
Congress,  the  court  is  required  to  act  judicially  and  deter- 
mine the  legal  rights  of  the  parties  in  a  final  judgment." 

Whatever  jurisdiction  the  court  possesses  to  award  judg- 
ment in  this  case  was  conferred  by  the  act  of  January  9, 
1903.  We  must  again  recur  to  that  statute  and  treat  the 
petition  filed  herein  as  identical  with  respect  to  powers  of 
adjudication  as  the  petition  filed  under  the  same.  Inasmuch 
as  the  defendants  rely  upon  a  plea  of  res  adjudicata,  which  is 
always  a  meritorious  defense,  a  critical  examination  of  the 
former  proceedings  filed  under  the  act  of  January  9,  1903, 


116  DEOEHEm  Tbbx  1918-14.  [40  C  Oa. 

OflBl«B    •!    ifc«    C«wt. 

And  which  will  be  hereafter  designated  as  case  No.  23366,  is 
indispensable. 

Under  the  express  terms  of  the  act  of  January  9,  1903, 
the  claimant  acquired  a  cause  of  action.  The  statute  was 
remedial  and  manifestly  intended  to  right  an  apparent 
wrong.  The  claimant  did  not,  however,  acquire  a  right  to 
prefer  two  claims.  The  language  of  the  statute  either 
limited  the  jurisdiction  of  the  court  to  the  copartnership 
claim  of  Clark,  Post  &  Martin  or  the  claim  of  Clark,  Post  & 
Martin,  agents  for  Springfield  Iron  Co.  The  claimant  could 
not  possibly  recover  in  both  capacities.  Treating,  then,  the 
words  "agents  for  Springfield  Iron  Co."  as  deseriptio  persanx 
we  have  the  undisputed  assertion  of  the  claim  of  the  copart- 
nership of  Clark,  Poet  &  Martin;  as  a  matter  of  fact,  the  alle- 
gations of  the  petition  filed  in  case  No.  23355  specificaUy  set 
forth  all  the  importations  made  by  said  copartnership,  both 
on  its  own  account  as  well  as  on  account  of  the  joint  trade 
agreement  with  the  Springfield  Iron  Co.  That  was  the  claim 
preferred  under  the  special  jurisdictional  act  of  1903  and  fully 
prosecuted  thereunder  until  severed  in  response  to  the  de- 
fense interposed  by  the  Government  as  hereinbefore  noted. 
The  judgment  of  the  court  in  case  No.  23355  is  evidently  a 
consent  judgment.  It  shows  upon  its  face  to  have  been  ren- 
dered in  accord  with  the  agreed  findings  of  fact  and  covered 
only  the  amount  of  excess  duties  paid  by  the  copartnership 
upon  the  joint  importations  made  by  it  and  the  Springfield 
Iron  Co.  The  record  in  case  No.  23355  is  overwhelmingly 
convincing  that  the  court's  attention  was  never  directed  to 
the  supposed  limitations  of  claimant's  right  to  prosecute  a 
claim  on  its  own  account.  That  issue  was  never  presented; 
and  if  that  question  alone  determined  the  present  issue,  it 
would  be  one  of  easy  solution.  The  claimant,  however,  had 
but  one  right  of  action  under  the  act  of  January  9, 1903,  and 
that  right,  as  is  now  conceded,  was  a  right  to  prosecute  the 
daim  of  Clark,  Post  &  Martin,  a  copartnership.  This  cause 
was  entire.  It  embraced  all  the  illegal  exactions  made  by 
the  Government  on  any  and  all  importations  the  firm  had 
made,  and  under  the  statute  covered  the  entire  scope  of  the 
transaction  and  could  not  be  split  or  severed.  While  it  is 
true  that  claims  withdrawn  or  withheld  from  the  considera- 
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tion  of  the  court  in  a  prior  action,  where  the  former  judgment 
is  plead  in  bar,  are  not  res  adjudieaiaf  it  muat  likewise  ap- 
pear that  the  cause  of  action  formerly  considered  was  capable 
of  severance  and  susceptible  of  being  withdrawn.  Black  on 
JudffmenUf  vol.  2,  p.  621.  The  fundamental  basis  for  the 
doctrine  of  res  adjudieata  is  the  idea  of  repose.  It  intenrenes 
to  prevent  a  multiplicity  of  lawsuits,  and  attaches  pennanent 
stability  to  the  judgments  rendered  in  a  given  controversy 
and  covers  every  point  involved  in  it.  As  before  observed, 
under  the  act  of  January  9,  1903,  Clark,  Post  &  Martin  had 
but  one  cause  of  action.  That  cause  was  submitted  to  the 
court,  and  upon  it  judgment  was  rendered  in  the  name  of 
Clark,  Post  &  Martin.  This  is  particularly  true  iq  view  of 
the  fact  that  the  copartnership  was  never  at  any  time  the 
agents  of  the  SpringiSeld  Iron  Co.,  never  asserted  such  a 
daim,  and  in  this  record  expressly  repudiate  it.  Case  No. 
23355  having  gone  to  judgment,  no  motion  for  a  new  trial 
made,  said  judgment  having  been  appropriated  for  and  ac- 
cepted, that  controversy  is  at  an  end.  Cyclopedia  of  Law 
and  Procedure,  vol.  23,  p.  436. 

The  case  of  Brandon  v.  United  States,  46  C.  Qs.,  559,  is 
relied  upon  as  another  ground  for  excluding  jurisdiction  to 
hear  this  case.  There  is  absolutely  no  similarity  as  to  the 
two  cases.  The  Brandon  case  involved  the  construction  of 
an  act  which  in  terms  provided  both  a  right  and  a  remedy  for 
the  suitor.  In  the  Brandon  case  the  bill  referred  in  terms  a 
daim,  but  in  subject  matter  what  was  not  a  claim.  No 
right  existed  prior  to  the  passage  of  the  captured  and  aban- 
d<med  property  act  of  March  12, 1863,  12  Stat.,  L.,  820,  and 
the  amendatory  act  of  July  2,  1864,  13  Stat.  L.,  375,  to  re- 
cover the  proceeds  of  cotton  captured  and  sold  by  the  United 
States  military  authorities  during  the  Civil  War.  The  prop- 
erty itself  was  liable  to  confiscation,  and  even  after  the  war 
the  right  and  remedy  were  extended  only  to  loyal  owners. 
This  subject  is  fully  discussed  and  all  the  citations  incident 
thereto  set  forth  in  the  Brandon  opinion.  The  act  of  Janu- 
ary 9,  1903,  is  in  nowise  similar  to  the  statute  discussed  in 
the  Brandon  case;  the  former  act,  after  making  special  pro- 
visions with  respect  to  protest,  statute  of  limitations,  etc., 
extended  to  the  claimants  a  forum  where  their  claims  might 
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be  adjudicated.  It  was  expressly  remedial  and  extended 
only  to  the  remedy.  That  the  claim  itself,  in  so  far  as  it 
might  be  a  just  demand  against  the  Government,  was  in  no- 
wise affected  is  manifest  from  the  most  liberal  exceptions  as 
to  possible  defenses  under  other  laws.  The  right  to  a  claim 
clearly  prevailed;  the  remedy  had  been  lost  through  the 
omission  of  claimants  to  follow  the  details  of  existing  law 
respecting  its  recovery.  The  Brandon  case  was  limited  to  a 
discussion  of  a  special  class  of  cases,  not  claims,  respecting 
a  special  fund  in  regard  to  which  the  court  was  empowered 
to  adjudicate  as  to  special  claimants.  There  was  no  other 
law  under  which  these  proceedings  might  have  been  had, 
and  Congress  limited  both  the  character  of  claimants  and  the 
time  of  presentation  of  claims.  Nothing  seems  plainer  than 
that  Congress  intended,  by  the  fourteenth  section  of  the 
Tucker  Act,  to  refer  to  this  court  all  claims  which  in  a  strict 
sense  are  not  legal  claims;  that  is,  not  susceptible  to  prosecu- 
tion under  positive  law,  just  as  the  one  in  suit,  for  it  expressly 
grants  jurisdiction  to  the  court  to  render  judgment  in  all 
cases  where,  under  a  Tucker  Act  reference,  the  court  finds, 
upon  investigation,  it  has  jurisdiction  so  to  do  under  positive 
law,  thereby  doing  for  the  pleader  what  he  might  well  have 
done  by  coming  in  under  our  general  jurisdictional  act. 
This  authority  heretofore  discussed  leaves  Tucker  Act 
references  applicable  only  to  that  class  of  claims  without 
established  legal  remedies  and  as  to  which  Congress  reserves 
its  right  of  final  judgment.  The  court,  in  considering  the 
Brandon  case,  had  no  thought  of  its  application  to  cases  of 
this  character,  for  in  the  opinion  the  court  said:  ''Congress, 
by  the  act  of  1863,  limited  the  rights  of  loyal  owners  th«^ 
under  in  the  Court  of  Claims  and,  by  the  act  of  1868,  de- 
clared that  the  remedy  therein  given  in  said  court  should  be 
exclusive  of  all  others;  so  that  claims  for  the  proceeds  of  cap- 
tured property,  under  the  act  of  1863  and  by  reason  thereof, 
stand  on  a  different  basis  even  from  those  originating  as  acts 
of  war.''  In  this  case  Congress  was  not,  by  the  act  of  Janu- 
ary 9,  1903,  dealing  with  a  special  fund  collected  during  hos- 
tilities and  long  retained  by  the  Government  under  its  war 
power,  and  as  to  which  the  courts  of  the  land  had  said  it  had 
both  a  legal  and  equitable  right.    The  situation  is  the  re- 
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verse;  Congress  was  granting  relief  to  a  class  of  claimants 
from  whom  it  had  made  monetary  exactions  under  misap- 
prehension of  its  authority  so  to  do.  The  Government  had 
in  its  possession  funds  of  this  claimant  whidi,  under  judicial 
decision,  did  not  properly  belong  to  it,  but  which  the  claim- 
ant was  unable  to  retake  because  of  certain  technical  omis- 
sions fatal  to  its  right  to  prosecute  its  daim.  The  remedy 
had  been  lost,  the  claim  remained,  and,  as  the  subject-mat- 
ter of  the  bill  fully  covers  this  claim,  it  is  sufficient  to  refer  it 
to  the  court. 

The  findings  will  be  certified  to  Congress,  together  with  a 
copy  of  this  opinion.    It  is  so  ordered. 

HowBT,  Judge,  conciurs: 

My  reason  for  concurring  in  the  conclusion  rests  on  the 
broad  ground  that  there  was  an  exaction  of  excessive  duties 
as  an  ad  valorem  tax  on  the  steel  blooms,  and  this  excess 
over  and  above  the  legal  rate  went  into  the  public  treasury, 
and  in  faro  eonscientiae  belongs  to  the  firm  making  the  pay- 
ment. 

But  there  was  no  duress  and  because  of  that  my  assent  is 
withheld  from  the  findings.  For  reasons  which  may  here- 
after appear  I  am  unable  to  concur  in  some  of  the  reasons 
assigned  by  the  majority  of  the  court  for  the  conclusion. 


WADDT  B.  WOOD  ET  AL.  v.  THE  UNITED  STATES. 

[No.  30679.    Decided  December  1,  1913.] 

On  the  Proofs. 

Waddy  B.  Wood  and  others,  trading  as  Wood,  Donn  A  Doming,  in  1906 
entered  into  a  contract  with  the  Navy  Dex>artment  to  furnish  and 
deliver  plans  and  specifications  for  officers'  quarters  at  the  naval 
station,  New  Orleans,  to  be  constructed  by  contract  within  the 
sum  of  $32,375.  The  plans  and  specifications  furnished  by  plain- 
iaSa  were  changed  by  the  defendants,  both  before  and  after  they 
were  accepted,  increasing  in  both  instances  the  cost  of  construction 
to  a  figure  estimated  beyond  the  available  appropriation.  The 
advertisement  for  bids  based  upon  the  changed  plans  did  not  state 
the  available  appropriation.  No  bids  were  received  and  the 
plaintiffs,  architects,  were  instructed  to  revise  their  work  and 
advised  that  the  cost  of  construction,  by  certain  suggested  changes, 
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oould  be  brought  within  the  appropriation,  with  which  reyiaion 
they  proceeded  to  the  point  where  the  changes  suggested  by  them- 
selves received  verbal  approval  when  the  Buroau  of  Yards  and 
Docks  notified  them  their  plans  would  not  be  used. 
I.  It  has  been  often  decided  in  this,  as  well  as  in  the  Supreme  Court, 
that  the  forms  of  pleading  in  the  Court  of  Claims  do  not  preclude 
a  plaintiS  from  recovering  that  which  Is  justly  due  him  upon  the 
facts  stated  in  the  petition  and  proven,  although  there  be  no 
amoimt  in  the  petition  on  the  implied  contract. 
II.  A  parol  agreement  wholly  or  partly  executed  on  one  side  gives  the 
party  performing  the  right  to  recover  the  fair  value  of  his  property 
or  services  as  uxKm  a  qaantum  meriui, 
in.  Where  it  clearly  appears  that  the  suspension  of  the  plaintiffs'  work 
was  caused  not  by  any  unwillingness  on  their  part  to  meet  the 
terms  of  the  contract,  but  because  of  the  direct  action  of  the  de- 
fendants, the  plaintifiEs  are  entitled  to  recover. 

The  Reporter's  statement  of  the  case: 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  On  the  8th  day  of  January,  1906,  claimants  entered 
into  a  contract  in  writing  with  the  United  States  Navy 
Department,  by  which  they  agreed  to  furnish  and  deliver 
the  necessary  plans,  specifications,  and  details  for  four 
officers'  quarters  at  the  naval  station,  New  Orleans,  La.,  to 
be  constructed  by  contract  within  the  sum  of  $32,375,  includ- 
ing the  cost  of  Government  inspection,  at  a  compensation  of 
3i  per  centum  of  the  contract  price  tor  said  buildings,  pay- 
ment to  be  contingent  upon  the  receipt  of  an  acceptable  bid 
within  the  simi  named. 

n.  Upon  entering  into  said  contract  preliminary  sketches 
of  plans  for  said  buildings  were  prepared  by  claimants  under 
the  supervision  of  the  Bureau  of  Yards  and  Docks  of  the 
Navy  Department  and  in  accordance  with  suggestions  made 
from  time  to  time  by  the  officers  of  that  bureau,  including 
some  modifications  necessary  to  be  made  on  account  of  the 
climate.  From  said  sketches  drawings  were  made  and  pre- 
liminarily approved  by  the  Bureau  of  Yards  and  Docks, 
and  claimants  proceeded  with  the  working  drawings  and 
specifications. 

ni.  The  specifications  as  originally  prepared  by  claimants 
were  changed  by  the  addition  of  certain  conditions  which 
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would  tend  to  increase  the  cost  of  construction  and  these 
provisions  were  inserted  in  the  specifications  without  the 
knowledge  or  advice  of  claimants. 

IV.  The  plans  and  specifications,  as  thus  amended  and 
changed  at  the  direction  of  the  Bureau  of  Yards  and  Docks, 
were  approved  by  said  bureau  as  satisfactory  and  same  were 
accepted. 

v.  After  accepting  said  plans  and  specifications  as  afore- 
said, the  Bureau  of  Yards  and  Docks  further  changed, 
altered,  and  amended  said  specifications  without  the  knowl- 
edge or  consent  of  claimants.  Said  changes,  alterations, 
and  amendments  still  further  increased  the  cost  of  construc- 
tion of  said  buildings. 

VI.  The  Navy  Department  advertised  for  bids  based  upon 
the  plans  and  specifications  as  so  changed,  altered,  and 
amended,  which  said  specifications  were  not  the  specifica^ 
tions  prepared  by  claimants.  In  said  advertisement,  plans, 
or  specifications  no  mention  was  made  of  any  limit  of  price. 

VII.  Under  and  in  accordance  with  the  plans  and  speci- 
fications as  prepared  by  the  claimants  and  without  the 
changes,  alterations,  and  additions  made  in  the  specifica- 
tions by  the  Bureau  of  Yaids  and  Docks,  buildings  of  the 
number  and  kind  suitable  for  the  purpose  intended  could 
have  been  constructed  within  the  appropriation  available. 

Vm.  On  September  24,  1906,  the  Navy  Department  ad- 
vised claimants  in  writing  that  no  bids  had  been  received 
and  that  an  expert  of  the  department  had  estimated  that 
the  cost  of  construction  imder  the  plans  and  specifications 
as  advertised  would  exceed  the  appropriation  available  and 
that  claimants  would  be  advised  of  certain  contemplated 
changes  whereby  the  cost  of  construction  could  be  brought 
within  the  amount  available. 

It  does  not  appear  that  the  particular  changes  suggested 
by  the  expert  of  the  department  were  communicated  to 
plaintiffs,  nor  does  it  appear  that  the  department  advertised 
a  second  time  for  bids,  or  made  any  efforts  to  get  bids. 

IX.  Subsequently  in  conversations  with  the  Chief  of  the 
Bureau  of  Yards  and  Docks,  the  claioiants  were  instructed 
to  proceed  with  the  work  of  revision  so  as  to  bring  the  cost 
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within  the  appropriation  available,  which  claimantB  pro- 
ceeded to  do. 

X.  Claimants  had  proceeded  with  the  work  of  revision  to 
a  point  where  the  changes  suggested  by  them  had  received 
the  verbal  approval  of  one  of  the  officers  of  the  Bureau  of 
Yards  and  Docks  when  they  were  notified  bj  the  bureau 
verbally  and  by  letter  that  their  plans  would  not  be  used, 
but  that  the  bureau  would  prepare  plans  of  its  own.  There- 
upon claimants  suspended  their  work  of  revision. 

XI.  The  reasonable  value  of  the  work  done  by  claimants 
in  the  preparation  of  said  plans  and  specifications  up  to  the 
time  they  suspended  work  as  aforesaid  is  $809.37,  no  part 
of  which  has  been  paid. 

OONOLUSION   OF  LAW. 

Upon  the  foregoing  findings  of  fact  the  court  decides  as  a 
conclusion  of  law  that  plaintiffs  are  entitled  to  recover  for 
the  value  of  their  services  as  upon  an  implied  contract  for 
quantum  meruit  the  sum  of  eight  hundred  and  nine  dollars 
and  thirty-seven  cents  ($809.37). 

Mr.  L.  Randolph  Mason  and  Mr,  Hugh  B.  Rowhmd  for 
the  plaintiffs.     Mr.  Benjamin  8.  Minor  was  on  the  brief. 

Mr.  W.  F.  Norris,  with  whom  was  Mr.  Assistant  Attorney 
General  Huston  Thompson,  for  the  defendants. 

HowRT,  Judge,  delivered  the  opinion  of  the  court: 

Plaintiffs  are  architects  and  as  such  contracted  in  writing 
to  furnish  and  deliver  the  necessary  plans,  specifications, 
and  details  for  four  officers'  quarters  at  the  naval  station 
of  the  United  States  at  New  Orleans,  La.  Their  compensa- 
tion was  stipulated  to  be  3^  per  cent  of  the  contract  price, 
but  payment  was  to  be  contingent  upon  the  receipt  of  an 
acceptable  bid  for  the  quarters  within  the  smn  of  $32,375,  in- 
cluding the  cost  of  inspection  by  the  United  States.  Plans 
and  specifications  as  originally  prepared  by  the  plaintiffs  were 
changed  by  the  addition  on  the  part  of  the  defendants  of  pro- 
visions tending  to  increase  the  cost  of  construction,  and  these 
provisions  were  put  into  the  specifications  without  plaintiffs' 
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knowledge.  After  accepting  the  plans  and  specifications,  al- 
terations and  amendments  further  increased  the  cost  of  con- 
struction of  the  buildings.  The  advertisement  for  bids  based 
upon  the  changed  plans  and  details  did  not  set  forth  any  limit 
as  to  the  cost  of  construction,  nor  were  bidders  warned  that 
the  price  of  erecting  the  buildings  should  be  within  the  availa- 
ble appropriation.  No  bids  having  been  received  the  architects 
were  advised  that  the  cost  of  construction  could  be  brou^t 
within  the  appropriation  by  certain  suggested  changes,  and 
they  were  instructed  to  revise  their  work.  This  they  pro- 
ceeded to  do  to  the  point  where  the  changes  suggested  by 
the  architects  themselves  had  received  verbal  approval 
At  this  stage  of  the  matter  the  Bureau  of  Yards  and  Docks 
notified  the  plaintiffs  that  their  plans  would  not  be  used,  and 
the  revised  work  was  thereupon  suspended. 

Defendants  demurred  to  the  petition  on  the  ground  that 
as  payment  by  the  terms  of  the  contract  was  to  be  contingent 
upon  the  receipt  of  an  acceptable  bid  the  contingency  upon 
which  payment  was  to  be  made  never  arose.  This  demurrer 
was  overruled  for  reasons  set  forth  in  the  report  of  the  cause, 
46  C.  Cls.,  K.,  478.  Since  then  the  proof  has  made  clear 
matters  which  at  the  outset  seemed  obscure,  and  we  now 
proceed  to  consider  the  merits  of  the  cause. 

The  findings  show  that  plaintiffs  undertook  to  perform 
their  part  of  the  agreement  by  preparing  the  necessary  plans 
and  specifications.  But  defendants  continue  to  insist  that 
the  Gk>vemment  did  its  part  by  advertising  for  bids  and  as 
none  were  received  no  recovery  can  be  had  on  the  contract. 
The  defendants  further  insist  that  a  recovery  for  anything 
can  not  be  had  on  groimds  presented  in  argument  but  not 
more  clearly  set  forth  in  the  petition. 

Plaintiffs  do  not  sue  on  the  contract  nor  is  it  urged  by  them 
that  the  contract  can  be  enforced.  They  do  claim  that  the 
Government  would  not  permit  them  to  perform,  because 
they  say  that  the  Bureau  of  Yards  and  Docks  changed  the 
specifications  in  such  manner  as  to  largely  increase  the  cost 
of  the  construction  and  that  many  of  these  changes  were 
made  without  their  knowledge  or  consent  after  the  specifica- 
tions had  been  submitted  and  accepted ;  and,  secondly,  that 
under  the  circumstances  they  should  have  been  given  an 
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opportunity  to  reyise  their  plans  and  specifications  in  order 
to  bring  the  quarters  within  the  appropriation  available. 

The  petition  is  not  as  definite  as  it  might  have  been  made 
at  the  outset.  But  it  has  been  frequently  decided  in  this 
as  well  as  in  the  appellate  court  that  the  forms  of  pleading 
in  the  Court  of  Claims  do  not  preclude  a  claimant  from 
recoveringi  as  on  an  implied  contract,  what  is  justly  due  him 
upon  the  facts  stated  in  the  petition  and  proven,  although 
there  be  no  count  in  the  petition  on  the  impUed  contract. 

In  GUvrk  v.  TJniUd  States,  95  U.  S.,  539,  it  was  held  that 
even  though  the  contract  had  not  been  reduced  to  writing 
and  signed  by  the  contracting  parties  and  for  that  reason  in 
effect  prohibited  and  rendered  unlawful  any  other  mode 
of  contracting,  nevertheless  a  parol  agreement  wholly  or 
partly  executed  on  one  side  gives  the  party  performing  the 
right  to  recover  the  fair  value  of  his  property  or  services  as 
upon  an  implied  agreement  for  a  quantum  meruit. 

While  plaintiffs  did  not  guarantee  a  bidder  for  the  work 
on  the  plans  and  specifications  prepared  by  them,  and  it 
was  their  duty  to  provide  for  the  construction  of  the  build- 
ings within  the  available  appropriation,  they  did  undertake 
to  do  so.  Their  plans  and  specifications  were  accepted  by 
the  proper  officers  of  the  Grovemment  under  the  supposition 
that  the  architectural  work  had  been  duly  performed  under 
the  terms  of  the  contract.  But  the  necessary  bid  was  not 
received  presumably  because  the  plans  and  specifications 
submitted  to  bidders  did  not  admit  of  a  price  low  enough  for 
anyone  to  bid.  Then  it  was  that  the  Navy  Department 
informed  the  plaintiffs  in  writing  that  no  bids  had  been 
received  and  that  an  estimate  had  been  made  of  the  cost  of 
construction  which  rendered  necessary  a  revision  of  the  plans 
to  the  end  that  the  plaintiffs  might  comply  with  the  terms 
of  the  original  agreement.  When  instructed  to  proceed 
with  the  work  of  revision  so  as  to  bring  the  cost  within  the 
available  appropriation  and  the  work  of  revision  was  in 
actual  progress,  plaintiffs  were  not  aware  that  changes  had 
been  made  by  the  Government  which  tended  to  increase  the 
cost  of  the  work  of  construction.  Nor  did  plaintiffs  know 
that  the  specifications  upon  which  bids  were  invited  had  been 
go  changed,  altered,  and  amended  as  to  probably  prevent  con- 
tractors from  making  bids. 
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In  any  eveat  it  would  seem  to  be  but  fair  for  the  defead- 
ants  to  have  given  their  architects  opportunity  to  complete 
other  and  different  plans  and  spedfications  to  meet  the  exi- 
gences of  the  situation.  This  was  not  done.  Plaintiffs  were 
denied  the  opportunity  to  complete  their  undertaking.  For 
some  unexplained  reason  whilst  the  work  of  revision  was  in 
progress  and  changes  had  been  suggested  by  agents  of  the 
Government  which  had  received  the  approval  of  the  proper 
officers,  plaintiffs  were  notified  that  the  officers  of  the  Bureau 
of  Yards  and  Docks  would  prepare  plans  of  their  own.  So 
it  clearly  appears  that  the  suspension  of  the  plaintiffs '  work 
was  caused  not  by  any  unwillingness  on  their  part  to  meet 
the  terms  of  the  contract  but  because  of  the  direct  action  of 
the  defendants.  In  Fleming  v.  Gilbert,  3  Johns,  N.  Y.,  527, 
the  court  declared  that  it  was  a  sound  principle  that  he  who 
prevents  a  thing  being  done  shall  not  avail  himself  of  the 
nonperformance  he  has  occasioned.  And  in  United  States 
V.  PecJc,  102  U.  S.,  64,  it  was  declared  that  the  conduct  of 
one  party  to  a  contract  which  prevents  the  other  from 
performing  his  part  excuses  the  failure  to  perform. 

The  action  being  for  the  reasonable  value  of  the  work 
done  to  the  time  of  the  suspension  of  the  contract,  the  court 
directs  that  judgment  be  entered  for  the  sum  of  $809.37  in 
plaintiffs'  favor. 

THE  BRIG  ^'BETSf  Y." 

J.    MURRAY    EATON,    ADMINISTRATOR,    v.    THE 

UNITED  STATES. 
CHARLES    S.    VANN,    ADMINISTRATOR,     v.    THE 

UNITED  STATES. 

[French  SpoliatUmB  2204,  5316.    Decided  December  1, 1913.] 

On  the  Proofs. 

The  brig  Betsey  sailed  on  a  commercial  voyage  from  Edenton,  N.  C,  on 
or  about  November  25,  1797,  bound  for  the  Swedish  island  of  Si 
Bartholomeir.  She  did  not  proceed  directly  to  the  port  of  her 
destination,  but  went  beyond  to  the  British  island  of  Antigua, 
where  she  sold  her  caigo  and  took  on  board  some  rum  and  received 
some  French  prisoners.  She  then  proceeded  on  her  way  to  St. 
Bartholomew,  and  while  pursuing  said  voyage  she  was  seized  by  a 
French  privateer  and  condemned  on  February  3,  1798,  by  the 
French  tribunal  of  prises  at  Qoadeloape.  At  ^e  time  of  seizure 
the  Betsey  was  a  duly  registeied  vessel  of  the  United  States. 
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I.  No  finding  of  fact  can  be  predicated  upon  etatemente  »  parte  in 
chsfacter  and  not  made  contemporaneooa  but  long  oubaequent  to 
the  occurreneeB  that  resulted  in  the  condenmation  of  the  vesBel. 
II.  The  testimony  of  a  witness  based  on  his  personal  knowledge  given 
20  or  40  years  thereafter  is  acceptable  under  the  law,  but  such 
evidence  must  be  presented  by  proper  legal  methods  and  the 
witness  subjected  to  all  proper  tests. 

III.  When  a  vessel  of  a  neutral  country  is  condemned  by  the  proper  tribunal 
of  a  belligerent  nation  at  war  with  another,  the  law  of  prizes  requires 
the  officers  of  the  neutral  vessel  to  protest  under  oath  as  soon  as 
practicable. 

rV.  The  jurisdictional  act  in  this  class  of  cases  not  only  requires  evidence, 
but  "proper  evidence,''  that  is,  such  evidence  as  may  be  presented 
under  the  rules  established  by  law  and  recognized  by  the  courts. 
V.  The  intrinsic  weakness  of  hearsay  evidence  is  its  incompetency  to 
satisfy  the  mind  of  the  existence  of  a  fact  and  the  frauds  which 
may  be  practiced  under  its  cover,  combined,  support  the  rule  that 
sudi  evidence  is  inadmissible. 

yi.  A  neutral  vessel  taking  on  board  rum  and  a  lot  of  prisoners,  without 
the  sanction  of  one  of  the  belligerents,  is  subject  to  confiscation 
when  found  carrying  these  piisoneis  to  a  destination  unknown,  or 
to  a  neutral  port,  the  same  as  if  the  neutral  vessel  was  a  conmussion 
cartel  ship  trading  with  or  serving  one  of  the  belligerents  to  the 
possible  injury  of  the  other. 

The  Reporter's  statement  of  the  case: 

The  following  are  the  facts  of  the  case  as  found  by  the 

court: 

I.  The  brig  Betsey,  whereof  Douglass  Chapman  was  then 
master,  sailed  on  a  conmiercial  voyage  from  Edenton,  N.  C, 
on  or  about  November  25, 1797,  bound  for  the  Swedish  island 
of  St.  Bartholomew.  She  did  not  proceed  directly  to  her 
port  of  destination,  but  went  beyond  it  to  the  British  island 
of  Antigua,  where  she  sold  her  cargo  and  took  on  board  rum, 
and,  after  receiving  on  board  French  prisoners,  sailed  for  St. 
Bartholomew.  While  pursuing  said  voyage  she  was  seized 
on  the  high  seas  by  the  French  privateer  La  Recompense, 
Capt.  Pierre  Mounier,  and  condemned  February  3,  1798,  by 
the  French  tribunal  of  prizes  at  Guadeloupe  on  the  grounds 
that  she  had  changed  her  route  to  go  to  Antigua,  and  that 
in  departing  from  Antigua  she  was  carrying  French  prisoners, 
probably  to  an  English  place  to  effect  an  exchange,  since 
St.  Bartholomew,  where  she  was  apparently  going,  was  not 
a  place  of  exchange. 
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n.  The  Betsey  was  a  duly  roistered  vessel  of  the  United 
States  of  101^  tons  burthen,  built  in  North  CaroUna  in  the 
year  1786,  and  owned  solely  by  James  Granberry,  a  citizen 
of  the  United  States. 

m.  At  the  time  of  said  seizure  the  cargo  of  the  Betsey,  so 
far  as  the  same  can  be  ascertained,  consisted  of  rum,  but  the 
ownership  and  value  thereof  do  not  appear.  She  was  also 
carrying  French  prisoners,  as  set  out  in  finHing  I, 

CONCLUSIONS   OP  LAW. 

The  court  decides  as  conclusions  of  law  that  said  seizure 
and  condemnation  were  not  illegal;  that  at  the  time  of  seizure 
the  vessel  not  being  a  cartel  vessel,  in  violation  of  her  obliga- 
tions as  a  neutral,  was  aiding  Great  Britain,  then  enemy  to 
France,  in  transporting  French  prisoners  of  war  from  a  British 
possession  to  some  port  designated  by  the  authorities  of  said 
possession,  and  that  claimants  are  not  entitled  to  indenmity 
herein. 

Mr.  Oeorge  A.  Eing  for  the  plaintiff.  Eing  cfi  King  were 
on  the  brief. 

Mr,  John  W,  Trainer  with  whom  was  Mr.  Assistant 
Attorney  Oeneral  Huston  Thompson  for  the  defendants. 

HoWBT,  Judge y  delivered  the  opinion  of  the  court: 

The  record  presents  a  new  question.  Its  novelty  demands 
a  fuU  exposition  of  the  court's  views.  The  demand  is  for  the 
value  of  a  vessel  and  its  freight  and  arises  under  the  act 
known  by  the  generic  name  of  French  Spoliation  Claims,  23 
State.,  283. 

The  brig  Betsey  sailed  from  Edenton,  N.  C,  bound  for  the 
Swedish  island  of  St.  Bartholomew.  She  did  not  proceed  to 
her  port  of  destination  but  went  to  Antigua,  an  island  posses- 
sion of  the  British.  There  she  took  on  rum  (how  much  does 
not  appear),  and,  receiving  French  prisoners,  sailed  in  the 
direction  of  St.  Bartholomew.  Whilst  pursuing  her  voyage 
the  brig  was  seized  by  a  privateer  and  subsequently  con- 
demned by  the  French  tribunal  of  prizes  at  Guadeloupe  on 
the  ground  that  in  taking  on  the  rum  at  Antigua  a  change 
of  destination  was  established  and  that  in  departing  from 
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Antigua  she  had  French  prisoners  and  was  apparently  carry- 
ing them  to  St.  Bartholomew  which  was  not  a  place  for  the 
exchange  of  prisoners. 

That  much  of  the  decree  containing  the  recital  that  it  was 
''probable"  that  the  brig  was  carrying  the  prisoners  to  an 
i^lish  port  to  effect  an  exchange  is  more  of  a  conclusion 
than  the  statement  of  a  fact.  It  was  a  conjectural  state- 
ment in  its  nature,  necessarily  an  inference  arising  on  no 
fact  disclosed  by  anything  Uke  evidence,  but  on  the  contrary 
inconsistent  with  that  other  recital  in  the  decree  that  when 
the  vessel  was  seized  she  was  apparently  going  to  a  neutral 
island.  The  only  reason  assigned  by  the  prize  court  for  the 
beUef  that  the  vessel  was  not  going  to  a  place  she  was  appar- 
ently sailing  for  was  that  St.  Bartholomew  was  not  a  place 
for  the  exchange  of  prisoners. 

The  stronger  and  better  conclusions  arising  out  of  the 
recitals  of  the  decree  is  that  the  vessel  was  taking  the  pris- 
oners either  to  the  neutral  port  or  to  some  British  port  other 
than  Antigua  in  the  English  interest.  The  English  would 
hardly  have  selected  an  American  neutral  carrying  a  domestic 
cargo  and  docimiented  for  the  port  of  a  Swedish  neutral  to 
carry  prisoners  (rather  than  by  one  of  their  own  bottoms)  for 
any  proper  purpose. 

Following  the  conclusions  of  the  prize  court,  the  important 
fact  ia  established  by  the  decree  that  there  had  been  a  change 
of  destination  by  the  master  of  the  brig  and  that  prisoners 
were  being  taken  probably  to  the  place  whence  the  vessel 
sailed — ^which  was  not  a  place  of  exchange — or  to  some  other 
port  to  aid  the  British.  Such  conduct  on  the  part  of  the 
American  was  not  compatible  with  the  duty  of  a  neutral. 

The  only  competent  evidence  consists  of  the  register,  the 
manifest,  and  an  abstract  of  the  decree  of  condemnation. 
True,  the  record  contains  two  affidavits.  But  no  finding  can 
be  predicated  upon  these  statements  because  ex  parte  in 
character  and  made  not  contemporaneous  but  long  subse- 
quent to  the  occurrences  which  resulted  in  the  condemnation 
of  the  vessel  and  constituting  hearsay  matter  miscalled  testi- 
mony. Petitioners'  counsel  concede  in  oral  argument  that 
these  affidavits  are  incompetent  and  can  not  be  accepted  as 
evidence. 
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But  these  affidavits  appear  in  the  record  as  part  of  peti- 
tioners' proof  to  establish  their  right  to  be  indemnified. 
They  do  not  appear  to  have  been  waived  in  the  briefs  as 
competent  evidence.  We  advert  to  this  because  the  matter 
of  the  admissibility  of  such  testimony  has  been  officially  pre- 
sented elsewhere  by  the  learned  counsel  in  the  present  case 
in  Senate  Document  964,  third  session  Sixty-second  Congress. 

In  matter  thus  officially  presented  for  consideration  to  the 
l^islative  branch  for  use  in  other  cases  it  is  alleged  that  this 
court  has  in  effect  held  that  the  spoliation  act  made  no  change 
in  the  common-law  rules  of  evidence,  and  that  the  court  has 
excluded  sworn  statements  made,  respectively,  22  and  40 
years  after  the  losses,  though  by  persons  having  knowledge 
thereof  because  such  statements  were  not  contemporaneous 
with  the  occurrences.  The  leading  cases  of  the  ship  Park- 
man,  35  C.  Cls.  R.,  408,  the  brig  Juno,  36  lb.,  239,  and  brig 
Maria,  39  lb.,  39,  are  cited  in  this  executive  document  as 
stating  a  stringent  rule  because  it  is  said  that  the  common 
law  nowhere  requires  that  testimony  shall  be  contemporane- 
ous; that  is,  having  a  certain  nearness  of  time  to  the  occur- 
rence or  transaction  in  issue. 

From  this  it  is  argued  to  the  pohtical  department  of  the 
Government  that  the  testimony  of  a  witness  to  his  personal 
knowledge  is  accepted  by  the  law  with  just  as  much  readiness 
even  20  or  40  years  after  the  occurrence  as  if  given  immedi- 
ately afterwards.  This  is  true,  and  nobody  doubts  its  cor- 
rectness as  a  legal  proposition.  But  such  evidence  must 
be  presented  by  proper  legal  methods;  that  is  to  say,  by 
such  methods  as  will  subject  both  the  evidence  and  the  wit- 
ness to  all  proper  tests.  The  statement  as  made  on  this  sub- 
ject is  particularly  calctdated  to  mislead.  It  probably  was 
not  intended  to  mislead  but  goes  too  far  in  that  direction  to 
remain  unnoticed. 

When  the  vessel  of  a  neutral  is  condemned  by  the  proper 
tribunal  of  a  belligerent  nation  at  war  with  another  the  law 
of  prize  requires  the  officers  of  the  neutral  to  protest  as  soon 
as  practicable  under  oath.  Such  contemporaneous  affidavits 
are  required  for  the  benefit  of  the  owners  and  insurers  and 
have  been  given  every  consideration  in  this  court. 
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In  no  case  has  the  court  refused  to  consider  competent 
testimony  of  witnesses  based  upon  personal  knowledge.  Ex 
parte  affidavits  disclosing  on  their  face  something  that  the 
affiant  has  heard  are  not  evidence  and  never  have  been 
accepted  as  such  except  where  some  statute  has  provided 
that  statements  like  these  shall  be  received  in  evidence  and 
given  such  weight  as  the  trial  court  shall  see  fit  to  extend. 

In  none  of  the  cases  cited  in  this  executive  document  has 
this  court  rejected  "evidence"  xmder  the  rules  of  law  per- 
taining to  prize  proceedings  made  upon  clear  personal  knowl- 
edge. On  the  contrary,  the  court  has  received  and  continues 
to  receive  "all  suitable  testimony  on  oath  or  affirmation  and 
all  other  proper  evidence,  historic  or  documentary/'  following 
strictly  the  language  of  the  jurisdictional  act  and  the  estab- 
lished rules  of  evidence  generally  recognized  by  courts  in 
maritime  or  prize  cases. 

In  the  Parhnan  a  memorial  ffied  with  the  commissioners 
imder  the  Spanish  treaty  of  1819  was  held  to  be  a  mere  state- 
ment of  claimant's  case;  was  never  evidence  and  did  not  be- 
come so  by  the  lapse  of  time.  Speaking  for  the  court,  Weldon, 
J.,  said,  "Proper  evidence,  historic  or  documentary,''  as  used 
in  the  jurisdictional  act,  "does  not  establish  a  new  principle 
in  the  law  of  evidence." 

In  the  Juno,  Howry,  J.,  speaking  for  the  court,  said,  "No 
one  of  the  persons  qualifying  *  ♦  ♦  professes  to  have 
any  personal  knowledge  of  the  capture  or  of  the  illegality  of 
the  alleged  acts,"  and  in  rejecting  a  newspaper  statement  the 
writer  sustained  the  ruling  of  the  Court  of  Claims  by  the 
Supreme  Court  rule  (19  How.,  130)  that  the  admissibility  of 
ancient  writings  embraced  no  instrument  not  valid  upon 
its  face  without  proof.  ^ 

In  the  Maria,  Howry,  J.,  also  speaking  for  the  court,  said 
that  the  person  making  the  affidavit  there  presented  was  not 
present  when  the  ship  was  seized  and  condemned  and  that 
there  was  nothing  on  the  face  of  the  affidavit  or  otherwise 
showing  that  the  affiant  had  any  personal  knowledge  of  the 
subject  matter. 

llie  large  number  of  spoliation  awards  made  by  this  court 
and  heretofore  appropriated  for  does  not  establish  the  cor- 
rectness of  the  prophecy  in  the  early  case  of  the  Oanges,  25 
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C.  ds.  R.,  110,  that  "if  the  common-law  roles  of  evidence 
were  appUed  with  technical  strictness  it  would  not  be  possible 
to  investigate  these  claims  in  the  spirit  contemplated  in  the 
jurisdictional  statute.'' 

The  jurisdictional  direction  not  only  requires  evidence,  but 
proper  evidence."  All  such  evidence  means  that  presented 
under  the  system  which  provides  for  the  determination  of 
rights  under  rules  established  by  law  and  recognized  by 
courts.  The  rule  of  a  conmiission  in  the  hearing  of  diplo- 
matic claims  where  the  proceedings  are  carried  on  without 
regard  for  the  rules  of  evidence  as  received  in  courts  neither 
embraces  the  technical  nor  excludes  anything  which  the  ordi- 
nary commission  is  willing  to  hear.  In  this  respect  a  com- 
mission is  not  unlike  a  legislative  committee,  where  ex  parte 
statements  usually  constitute  the  exclusive  facts  relating  to 
the  subject  or  acts  under  investigation. 

Because  spohation  daims  are  old  no  reason  exists  why, 
when  the  illegal  character  of  the  seizure  and  condemnation 
18  proven  by  competent  testimony  measured  by  the  rules 
pertaining  to  prize  procedures,  they  should  not  be  paid.  On 
the  other  hand,  when  a  disinterested  court  refuses  to  predi- 
cate a  finding  on  some  papers  (although  bearing  a  depart- 
inental  file  mark),  rejects  memorials,  affidavits,  and  other 
ex  parte  statements  made  so  long  after  the  actual  occurrence 
as  not  to  constitute  a  part  of  the  res  gestae,  it  is  not  apparent 
to  the  court  why  an  independent  appeal  for  rehef  against 
the  court's  decisions  should  be  made  to  a  poUtical  body  by 
any  private  interest.  Minds  have  differed  as  to  whether  the 
act  providing  for  spohation  claims  made  a  material  change 
in  the  law  of  evidence.  But  whatever  the  difference,  it  can 
not  now  be  said  that  the  jurisdictional  act  made  such  ma- 
terial change  respecting  the  admissibiUty  of  testimony  suffi- 
cient to  make  admissible  statements  not  sanctioned  by  usage 
and  custom  in  prize  courts  in  connection  with  that  system 
of  law  which  governs  the  courts  of  this  country  in  the  deter- 
mination of  rights.  The  case  of  the  Parkman  was  designed 
to  correct  any  inferences  resulting  from  the  statements  aris- 
ing on  demuirer  in  the  DdigM,  21  C.  ds.  R.,  434,  and  in  the 
Industry,  22  ib.,  1,  where,  in  one  of  these  cases,  a  motion  to 
reject  testimony  appeared  respecting  changes  in  the  law  of 
evidence  as  apphcable  to  this  class  of  cases.    And  in  the 


132  December  Term  1913-14.  [49  a  cis. 


OplBloa    ef    %ht    Coirt. 

NdntasTcet,  46  C.  Os.^  297,  it  was  declared  that  the  court  had 
unifornily  admitted  as  evidence  protests  made  after  captures 
if  made  nearly  contemporaneous  with  the  transaction  for 
whatever  such  protests  might  be  worth  as  a  part  of  the  res 
gestae;  but  that  where  protests  were  delayed  beyond  a 
reasonable  time  and  without  satisfactory  explanation  they 
should  be  disregarded  like  other  subsequent  affidavits  in 
such  cases.  The  reason  is  apparent,  because  without  cross- 
examination  or  the  opportunity  for  cross-examination  ex 
parte  statements  are  not  admissible  without  statutory  com- 
mand. It  ought  to  go  without  saying  that  when  carelessly 
received  almost  any  kind  of  a  case  can  be  established  by 
statements  of  a  hearsay  character. 

Chief  Justice  Marshall  declared  that  hearsay  testimony 
supposes  some  better  testimony  which  may  be  adduced,  but 
that  is  not  the  sole  groimd  of  its  exclusion.  Its  intrinsic 
weakness,  its  incompetency  to  satisfy  the  mind  of  the  exist- 
ence of  the  fact,  and  the  frauds  which  may  be  practiced 
under  its  cover  combine  to  support  the  rule  that  hearsay 
evidence  is  totally  inadmissible.  Mimti  Queen  v.  Hepbunij 
7  Cranch,  297. 

It  is  argued  for  claimants  in  the  present  cause  that  defend- 
ants have  given  to  the  condemned  vessel  the  character  of  ^ 
cartel  ship  and  yet  deny  that  the  neutral  was  that  kind  of  a 
vessel.  We  do  not  so  understand  the  argument.  It  is 
expressly  stated  by  defendants  that  this  vessel  could  not  be 
regarded  as  a  cartel  vessel.  But  no  matter  what  was  said 
in  a^ument,  the  fact  remains  that  this  neutral  was  not  a 
cartel  ship;  and  because  it  was  not,  the  unneutral  conduct 
of  the  vessel  more  clearly  appears.  What  is  a  cartel  in  war- 
fare of  the  nations  ?  An  agreement  between  belligerents  for 
the  exchange  of  prisoners.  What  is  a  cartel  ship  except  a 
vessel  of  belligerents  duly  commissioned  for  the  carriage  by 
sea  of  exchanged  prisoners  from  enemy  country  to  their  own 
country  or  for  the  carriage  of  official  conmiunications  to  and 
from  enemies?  There  is  nothing  in  this  record  to  justify  a 
finding  that  there  was  any  kind  of  an  agreement  between  the 
belligerents  for  this  American  neutral  to  take  on  the  character 
of  a  cartel  ship.  There  is  nothing  to  show  that  the  French 
authorities  had  knowledge  of  anything  that  the  ship  was 
doing  until  it  was  captured  in  ftagnmte  delicto.    It  was  a 
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tortious  act  on  the  part  of  the  neutral  to  transfer  from  the 
lawful  custody  of  the  English  the  prisoneis  taken  by  them 
from  the  French.  The  plea  that  the  neutral  was  performing 
merely  an  act  of  humanity  in  shipping  the  prisoners  affords 
no  answer  in  the  absence  of  some  proof  of  dire  emergency 
that  it  was  a  violation  of  the  laws  of  war  between  nations 
for  a  neutral  to  take  imder  the  protection  of  its  flag  prisoners 
of  war  from  one  of  the  belligerents  without  the  knowledge 
and  sanction  of  the  other,  and  then  to  undertake  to  cany 
them  to  some  unknown  destination,  even  though  it  might  be 
a  neutral  port.  In  the  case  of  the  VenuSj  4  C.  Rob.,  358, 
Sir  William  Scott  declared  that  in  war  cartel  ships  were 
subject  to  the  double  obligation  (due  to  both  countries)  not 
to  trade,  because  to  engage  in  trade  might  be  disadvantageous 
to  the  enemy  or  to  their  own  country;  and  hence  aU  trade 
was  prohibited  by  cartel  ships. 

The  plea  that  a  neutral  vessel  could  take  on  board  rum 
and  a  lot  of  prisoners  without  the  sanction  of  one  of  the 
belligerents  and  not  be  subject  to  conjGscation  when  found 
canning  these  prisoners  to  a  destination  unknown  or  to  a 
neutral  port  presents  as  much  a  case  Of  fraudulent  inter- 
course as  if  the  neutral  was  a  conmiissioned  cartel  ship  trading 
with  or  serving  one  of  the  belligerents  to  the  possible  injury 
of  the  other.  The  claim  for  indemnity  must  consequently 
be  denied. 

The  findings  and  conclusions,  together  with  a  copy  of  this 
opinion,  will  be  transmitted  to  Congress. 


THE  BRIG  ''FAIR  COLUMBIAN." 
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On  the  Proofs. 

Tha  bzig  Fair  Columbian  niled  Maich  26,  1798,  on  a  commercial  voyage 
bound  from  Alexandria,  Va.,  to  Antigua.  While  punuing  thia 
journey  she  waa  seiaed  by  a  French  privateer  on  April  17,  and  on 
April  27  both  veasel  and  caigo  were  condemned  by  the  Flench 
tribunal  of  commerce. 
I.  The  act  confeiring  juriadiction  in  thia  claas  of  caaee  provides  relief  for 
such  dtizena  (A  the  United  States,  or  their  legal  representativefl,  aa 
had  valid  claims  to  indemnity  on  the  French  Government  arising 
out  of  illegal  captures,  detentions,  seizures,  condemnations,  and 
confiscations  within  the  period  named  by  the  statute. 
II.  Where  after  the  vessel  had  been  condemned  the  fonner  master  hayn 
her  in  at  the  sale  the  presumption  follows  that  the  vessel  was  pur- 
chased by  the  master  for  the  registered  owners. 

III.  The  cases  of  the  Liberty,  the  Delaware,  and  the  LitUe  John  BtUUr  on 

the  question  of  demurrage  explained  and  that  question  treated  by 
the  court  by  way  of  precedent  for  all  future  cases  under  this  juiis- 
diction. 

IV.  Where  the  iSndings  of  fact  diaclose  a  repurchase  by  the  former  ownen 

througli  the  master  or  other  agents  of  the  owners  demurrage  can 
only  cover  that  period  dating  from  the  illegal  capture  to  the  con- 
demnation, 
y.  In  international  law  it  is  settled  doctrine  that  the  sentence  of  con- 
demnation by  a  prize  court  completely  extinguishes  the  title  of 
the  oiigpuial  proprietor  and  such  condemnation  transfers  title  to 
the  captor  or  his  sovereign. 

The  Reporter's  statement  of  the  caae: 

The  foUowing  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  The  brig  Fair  Columbian,  Nathaniel  Wattles,  master, 
sailed  on  a  commercial  voyage  from  Alexandria,  Va.,  on  March 
26,  1798,  bound  for  Antigua.  While  peacefully  pursuing 
her  said  voyage  she  was  seized  on  the  high  seas  on  April  17, 
1798,  by  the  French  privateer  Sevola,  Capt.  Gradia,  and 
carried  into  St.  Martins.  Thereafter,  on  April  27, 1798,  both 
vessel  and  cargo  were  condemned  by  the  French  Tribunal  of 
Commerce  sitting  at  Basse  Terre,  Guadeloupe. 

The  grounds  of  condemnation  as  stated  in  the  decree  were 
as  follows: 

That  the  clearance  papers  of  the  master  of  said  brig  are 
not  in  due  form;  that  his  rdle  d'equipage  wants  the  signatures 
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of  witnesses  and  public  officers;  that^this  rdle  appears  to  be 
false,  as  all  the  men  composing  the  crew  are  dtated  to  be 
American,  when  it  is  proved  by  the  records  of  the  proceedings 
that  two  are  foreigners,  one  Irish  and  the  other  Maltese. 

After  the  vessel  had  been  condemned  she  was  repurchased 
at  the  condemnation  sale  by  her  former  master  for  the  sum 
of  $366.66  on  June  6,  1798. 

The  cargo  became  a  total  loss  by  reason  of  said  condem- 
nation. 

n.  The  Fair  Columbian  was  a  duly  registered  vessel  of  the 
United  States  of  142  66/95  tons  biu*then,  built  at  Salisbury, 
Md.,  in  the  year  1795,  and  was  owned  solely  by  G^rge 
Taylor,  a  citizen  of  the  United  States. 

III.  The  cargo  of  the  Fair  Columhian  at  the  time  of  cap- 
ture consisted  of  com,  flour,  and  shingles,  and  was  owned  in 
the  proportion  of  one-third  each  by  said  George  Taylor, 
Isaac  McPherson,  and  Nathaniel  Wattles,  citizens  of  the 
United  States.     Said  cargo  was  of  the  value  of  $5,116.83. 

rV.  The  loss  to  the  owners  on  said  vessel  was  the  sum  for 
which  the  same  was  repurchased  after  condemnation,  to  wit, 
$366.66  plus  the  allowance  for  damurrage  from  April  17, 
1798,  the  date  of  capture,  to  April  27,  1798,  the  date  of  con- 
denmation,  of  $233.34,  or  a  total  of  $600.  The  two-thirds 
freight  earnings  for  the  voyage  amoimted  to  the  sum 
of  $2,377. 

V.  March  20,  1798,  George  Taylor  effected  insurance  on 
one-half  the  vessel  through  one  Derrick  Peterson,  in  the  sum 
of  $2,000  in  the  office  kept  by  Wharton  &  Lewis,  of  Phila- 
delphia, paying  therefor  a  premium  of  15  per  cent.  The 
said  policy  was  underwritten  as  follows: 

John  Savage $500 

William  McMiirtrie 400 

John  Miller,  jr .T 500 

Robert  Smith  A  Co •  600 

Thereafter  said  underwriters  duly  paid  the  said  insured 
the  sum  of  $1,960,  as  a  total  loss  thereon  less  the  customary 
abatement  of  2  per  cent. 

The  loss  on  one-half  the  vessel  being  the  sum  of  $300,  as 
hereinbefore  set  forth,  the  loss  on  this  policy  can  not  exceed 
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that  sum,  and  the  respective  underwriters'  claims  abate  to 
the  following  amounts: 

John  Savage $76 

William  McMurtrie 60 

John  Miller,  jr 75 

Robert  Smith  &  Co 90 

900 

VI.  March  20,  1798,  (Jeorge  Taylor  effected  insurance  on 
one-half  the  freight  through  one  Derrick  Peterson,  in  the 
office  of  said  Wharton  &  Lewis,  in  the  sum  of  $2,000,  paying 
therefor  a  premium  of  15  per  cent,  said  policy  being  under- 
written as  follows: 

Jesse  Wain |400 

Samuel  Blodgett 500 

Bundle  A  Leech 500 

Samuel  Howell 600 

Thereafter  said  underwriters  duly  paid  the  insured  the  sum 
of  $1,960,  as  a  total  loss  less  the  customary  abatement  of  2 
per  cent. 

The  loss  of  one-half  the  freight  being  the  sum  of  $l,188.50y 
as  hereinbefore  set  forth,  the  loss  on  this  policy  can  not  exceed 
that  sum,  and  the  respective  underwriters'  claims  abate  to 
the  following  amounts: 

Jesse  Wain $237.70 

Samuel  Blodgett 297.13 

Bundle  A  Leech 297.12 

Samuel  HowelL .;.    356.55 

1, 188. 50 

Vn.  In  March,  1798,  George  Taylor  effected  in  the  office 
of  James  Bruce  Nickolls,  of  Alexandria,  Va.,  insurance  on 
one-half  the  freight  in  the  sum  of  $2,500,  paying  therefor  a 
premium  of  16  per  cent,  said  policy  being  underwritten  as 
follows: 

John  Janney $500 

WilUam  Wilson 500 

Joseph  Gary 300 

And  other  persons  who  are  unknown  in  the  balance  of  said 
sum. 
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Thereafter  said  insurers  paid  the  insured  the  sum  of  $2,450 
as  a  total  loss  less  the  customary  abatement  of  2  par  cent. 

The  loss  on  one-half  the  freight  being  the  sum  of  $1,188.60, 
as  hereinbefore  set  forth,  the  loss  on  this  policy  can  not  exceed 
that  sum,  and  the  claims  of  the  respective  underwriters 
named  abate  to  the  amounts: 

John  Janney |237. 70 

WiUiam  Wilflon 237.70 

JoaephCary 142.02 

VIII.  March  20,  1798,  George  Taylor,  through  the  agency 
of  Derrick  Peterson,  effected  insurance  on  his  one-third  of 
the  cargo  in  the  office  of  Wharton  &  Lewis  in  the  sum  of 
$1,900,  paying  therefor  a  premium  of  15  per  cent,  said  policy 
being  underwritten  as  follows: 

Bundle  A  Leech |S00 

Ftegen  AGo 800 

Thomas  A  John  Cli£Ford 400 

Jeremiah  Warder 400 

Thereafter  the  said  underwriters  paid  the  insured  the  sum 
of  $1,862  as  a  total  loss,  less  the  customary  abatement  of  2 
per  cent. 

One-third  of  said  cargo  being  of  the  value  of  $1,705.61, 
the  loss  on  said  policy  can  not  exceed  that  sum,  and  the 
claims  of  the  respective  underwriters  abate  to  the  following 
amounts: 

Rundle  ALeech $269.90 

Pragera  A  Co 718.15 

Thomas  &  John  Clifford 369. 08 

Jeremiah  Warder 369.08 

1, 705. 61 

IX.  March  30,  1798,  Isaac  McPherson  effected  insurance 
on  his  one-third  of  the  cargo,  through  Owen  &  Jonathan  Jones, 
in  the  office  of  Wharton  &  Lewis,  in  the  sum  of  $2,000,  paying 
therefor  a  premium  unknown,  said  policy  being  imderwritten 
by  the  following: 

Thomas  Muigatzoyd $600 

Pratt  A  Kintzing 600 

WiUingB  A  Pranda 600 

AbijahDawee 300 
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Thereafter  said  underwriters  paid  the  said  insured  the 
sum  of  SI  ,960  as  a  total  loss  less  the  customary  abatement 
of  2  per  cent. 

One-third  of  said  cargo  being  of  the  value  of  $1,705.61,  as 
hereinbefore  set  forth;  thd  loss  on  said  policy  can  not  exceed 
that  sum,  and  the  claims  of  the  respective  imderwriters  abate 
to  the  following  amotmts: 

Thomas  Murgatzoyd 1511.68 

Pttitt  4  Kintzing 426.41 

WillingB  4  Francia. 611.68 

Abijah  Dawes 256.84 

1, 705. 61 

X.  In  March,  1798,  Nathaniel  Wattles  e£Fected  insurance 
on  his  one-third  of  the  cargo  in  the  office  of  James  Bruce 
NickoUs,  of  Alexandria,  Va.,  in  the  sum  ot  $2,400,  paying 
therefor  a  premium  unknown.  The  underwriters  on  said 
pohcy  are  also  unknown. 

Thereafter  said  underwriters  paid  the  said  insured  the 
sum  of  $2,352,  being  in  lull  for  a  total  loss  less  the  customaiy 
abatement  of  2  per  cent.  One-third  of  said  cargo  beiDg  of 
the  value  of  $1,705.61,  there  was  an  overpayment  on  said 
policy  to  the  amount  of  $646.39. 

XI.  All  of  the  above-named  underwriters  on  whose  behalf 
claims  have  been  filed  herein  were  citizens  of  the  United 
States. 

The  firm  of  Robert  Smith  &  Co.  was  composed  solely  of 
Bobert  Smith  and  James  Robertson.  Said  Robert  Smith 
was  the  survivor  of  the  firm. 

The  firm  of  Rundle  &  Leech  was  compose^  solely  of  George 
Bundle  and  Thomas  Leech.  Both  parties  are  in  court  by 
their  legal  representatives. 

The  firm  of  Pragers  &  Co.  was  composed  solely  of  Mark 
Prager,  jr.,  and  John  Prager.  Said  Mark  Prager,  jr.,  was  the 
survivor  of  the  firm. 

The  firm  of  Thomas  &  John  Clifford  was  composed  of  the 
persons  named.  Said  John  Clifford  was  the  survivor  of  the 
fimu 
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The  firm  oi  Pratt  &  Kintzing  was  composed  solely  of 
Henry  Pratt  and  Abraham  Eintzing.  Said  Henry  Pratt  was 
the  survivor  of  the  firm. 

The  firm  of  Willings  &  Francis  was  composed  solely  of 
Thomas  Willing,  Thomas  M.  Willing,  and  Thomas  W. 
Francis.  Said  Thomas  M.  Willing  was  the  surviving 
partner. 

Xn.  George  Taylor,  Nathaniel. Wattles,  and  Isaac  Mc- 
Pherson,  owners  of  vessel  and  cargo,  were  each  reimbursed  by 
the  said  insurers  in  a  sum  greater  than  their  respective  losses 
herein. 

Xin.  The  claimants  have  produced  letters  of  administra- 
tion on  the  estates  of  the  parties  for  whom  they  appear  and 
have  otherwise  proved  to  the  satisfaction  of  the  court  that 
the  persons  for  whose  estates  they  have  filed  claims  are  in 
fact  the  same  persons  who  suffered  loss  by  reason  of  the 
seizure  and  condemnation  of  the  brig  Fair  Colurribian,  as  set 
forth  in  the  preceding  findings. 

Said  claims  were  not  embraced  in  the  convention  between 
the  United  States  and  the  Republic  of  France  concluded  on 
the  30th  of  April,  1803.  They  were  not  claims  growing  out 
of  the  acts  of  France,  allowed  and  paid  in  whole  or  in  part 
under  the  provisions  of  the  treaty  between  the  United  Stetes 
and  Spain  concluded  on  the  22d  day  of  February,  1819,  and 
were  not  allowed  in  whole  or  in  part  under  the  provisions  of 
the  treaty  between  the  United  States  and  France  of  the  4th 
of  July,  1831. 

The  claimants,  in  their  representative  capacity,  are  the 
owners  of  said  claims,  which  have  never  been  assigned  except 
as  aforesaid. 

OONOLUSIONS  OF  LAW. 

The  court  decides  as  conclusions  of  law  that  said  seizure, 
detention,  and  condemnation  were  illegal,  and  the  owners  and 
insurers  had  valid  claims  of  indemnity  therefor  upon  the 
French  Government  prior  to  the  ratification  of  the  convention 
between  the  United  States  and  the  French  Republic,  con- 
cluded on  the  30th  day  of  September,  1800;  that  said  claims 
were  relinquished  to  France  by  the  Government  of  the  United 
States  by  said  treaty  in  part  consideration  of  the  relinquish- 
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ment  of  certain  national  claims  of  France  against  the  United 
States;  and  that  the  claimants  are  entitled  to  the  following 
sums  from  the  United  States: 

D.  Fitzhugh  Savage,  administrator  of  John  Savage,  seventy-five 
dollars $75.00 

George  McCall,  administrator  of  William  McMurtrie,  sixty  dollars.        00. 00 

Francis  A.  Lewis,  administrator  of  John  Miller,  jr.,  seventy-five 
dollars 76.00 

Mary  Jackson,  administratrix  of  Robert  Smith,  surviving  partner 
of  Bobert  Smith  St  Co.,  ninety  dollars 90. 00 

William  Brooke-Rawle,  administrator  of  Jesse  Wain,  two  hundred 
and  thirty-seven  dollars  and  seventy  cents 237. 70 

Charles  McCafferty,  administrator  of  Samuel  Blodgett,  two  htm-    . 
died  and  ninety-seven  dollars  and  thirteen  cents 297. 13 

J.  Bayard  Henry,  administrator  of  George  Bundle,  two  hundred 
and  eighty-three  dollars  and  twenty-one  cents 283  21 

J.  Bayard  Henry,  administrator  of  Thomas  Leech,  two  hundred 
and  eighty-three  dollars  and  twenty-one  cents 2S3. 21 

J.  Lardner  Howell,  administrator  of  Samuel  Howell,  three  hundred 
and  fifty-six  dollars  and  fifty-five  cents 356. 55 

Charles  Prager,  administrator  of  Mark  Prager,  jr.,  surviving 
partner  of  Prageis  &  Co.,  seven  hundred  and  eighteen  dollars 
and  fifteen  cents 718. 16 

Frauds  B.  Pemberton,  administrator  of  John  Clifford,  surviving 
partner  of  Thomas  &  John  Clifford,  three  hundred  and  fifty-nine 
dollars  and  eight  cents 359. 08 

Sara  Learning,  administratrix  of  Thomas  Murgatroyd,  five  hundred 
and  eleven  dollars  and  sixty-eight  cents 511. 68 

William  G.  Squires,  administrator  of  Henry  Pratt,  surviving  part- 
ner of  Pratt  &  Kintzing,  four  hundred  and  twenty-six  dollars  and 
forty-one  cents 426. 41 

The  Pennsylvania  Co.  for  Insurance  on  Lives,  etc.,  administrator 
of  Thomas  M.  Willing,  surviving  partner  of  Willings  &  Francis, 
&ve  hundred  and  eleven  dollars  and  sixty-eight  cents 511. 68 

Crawford  Dawes  Henniug,  administrator  of  Abijah  Dawes,  two 
hundred  and  fifty-five  dollars  and  eighty-four  cents 255. 84 

Samuel  H.  Janney,  administrator  of  John  Janney,  two  hundred 
and  thirty-seven  dollars  and  seventy  cents 237.70 

Frances  H.  Bidout,  administratrix  of  William  Wilson,  two  hundred 
and  thirty-seven  dollars  and  seventy  cents 237. 70 

Amounting  in  all  to  the  sum  of  five  thousand  and  sixteen 
dollars  and  four  cents ^ 5, 016. 04 

The  estates  of  George  Taylor,  Nathaniel  Wattles,  and 
Isaac  McPherson  are  entitled  to  no  allowances,  for  the  reasons 
stated  in  Finding  XU. 
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The  estates  of  William  W.  Corcoran,  George  W.  Riggs, 
Richard  Smith,  and  Andrew  Bayard  have  proved  no  valid 
claims. 

No  persons  claiming  to  represent  Jeremiah  Warder  and 
Joseph  Gary,  imderwriters,  have  appeared  herein. 

Mr.  WiUiam  T.  8.  Curtis,  Mr.  Theodore  PickeU,  Mr.  John 
St.  O.  Brooks,  and  Mr.  Thomas  Stokes  for  the  plaintiffs. 

Mr.  John  W.  Trainer,  mih  whom  was  Mr.  Assistant 
Attorney  General  Huston  Thompson  for  the  defendants. 

HowBY,  Judge,  delivered  the  opinion  of  the  court: 

There  is  but  one  issue  and  that  relates  to  an  illegally  con- 
demned vessel.  The  owners  of  botii  vessel  and  cargo  were 
indemnified  by  their  insurers  for  a  greater  sum  than  the 
amount  of  their  losses.  The  proper  distribution  of  the  insur- 
ance appears  in  the  findings.  Nevertheless,  the  owners  claim 
demurrage  for  the  detention  of  the  vessel  independent  of 
their  losses  for  its  value  and  for  which  they  were  otherwise 
reimbursed  by  their  insurers  as  stated. 

The  act  conferring  jurisdiction  in  this  class  of  claims  pro- 
vides relief  for  such  citizens  of  the  United  States  or  their 
legal  representatives  as  had  valid  claims  to  indemnity  upon 
the  French  Grovemment  arising  out  of  illegal  captures,  deten- 
tions, seizures,  condemnations,  and  confiscations  within  the 
period  named  by  the  statute.  The  immediate  question 
before  the  coiurt,  then,  is  whether  there  was  such  an  illegal 
detention  as  will  entitle  the  proper  parties  to  further  relief. 

Alter  the  vessel  had  been  condemned  the  former  master 
bought  her  in  under  the  decree  of  condemnation  at  the  sale. 
The  presimiption  follows  that  the  vessel  was  purchased  by 
the  master  for  the  registered  owners.  The  contention  is  that 
demurrage  is  allowable  in  cases  where  the  vessel  is  shown  to 
have  been  repurchased  at  the  condemnation  sale  by  or  for  the 
former  owners  whenever  the  date  of  the  sale  is  disclosed. 
According  to  that  contention  the  coiurt  eliminates  from  con- 
sideration the  case  of  the  Hiram,  23  C.  Cls.,  431,  because  in 
that  case  the  court  was  advised  that  the  time  of  sale  and  the 
time  of  condemnation  were  coincident,  or,  if  not  coincident, 
that  the  condemnation  and  sale  were  so  contemporaneous  as 
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to  escape  notice.  In  the  case  now  before  the  court  the  cii^ 
cnmstances  show  a  difference. 

But  in  further  support  of  their  contention  the  claimants 
rely  upon  the  case  of  the  Liberty,  Caldwell;  H.  Doc.  No.  639, 
5gth  Cong.,  1st  sees.;  the  Delaware,  Dunphy,  H.  Doc.  No. 
904,  ib.,  and  the  LUOe  John  BuOer,  Smith,  H.  Doc.  No.  631, 
59th  Cong.,  2d  sees. 

Defendants  contend  thf t  no  demurrage  should  be  allowed 
for  this  detention,  because  in  a  number  of  repurchase  cases 
(set  forth  in  the  margin)  demurrage  was  not  dUowed.^ 

Besides  the  cases  mentioned  in  the  margin  it  has  been 
made  to  appear  that  the  court  has  refused  to  allow  demurrage 
in  other  claims  not  yet  certified  to  Congress.  While  it  is 
true  that  in  some  of  the  cases  reUed  upon  by  the  defendants 
the  findiogs  do  not  disclose  the  repurchase  price  by  the 
American  owner,  and  while  it  is  also  true  that  no  claim 
appears  for  the  allowance  of  damages  by  way  of  demurrage, 
nevertheless  there  are  many  cases  where  the  principle  was 
appUed  that  demurrage  could  only  be  allowed  up  to  the  time 
of  the  decree  condemning  the  property. 

In  the  first  case  relied  on  by  the  claimants  that  damages 
should  be  allowed  up  to  the  date  of  the  sale,  we  find  that  the 
Liberty  was  not  condemned  or  sold  at  all,  but  that  the  vessel 
was  released,  and  consequently  demurrage  was  allowed  for 
such  detention  as  there  was.  The  allowance  therein  was 
proper,  but  the  action  of  the  coiu*t  furnishes  no  precedent  for 
the  case  now  under  consideration.  In  the  next  case  relied 
on  an  examination  will  show  that  the  Dda/ware  presented  a 
case  of  salvage  in  the  British  Admiralty  court  and  the  matter 
of  demurrage  did  not  appear  to  have  been  in  issue  at  all. 
This  leaves  for  consideration  the  case  of  the  LitUe  John  Bvir 
let,  supra,  which  was  decided  in  1907.  We  are  of  opinion 
that  the  conclusion  of  the  court  there  was  erroneous,  as  we 
shall  undertake  to  fidly  show  by  way  of  precedent  for  all 
future  cases  imder  this  jurisdiction  in  the  matter  of  demur- 
rage. 

1  AUrt,  Gray,  B.  Doa  No.  5,  fi3d  Cong.,  Ist  smb.;  Packet,  Smith,  S.  Doo.  No.  85, 6l3t  Cong., 
l8t  BBS.;  Three  Friende,  WXkt,  H.  Doo.  No.  301,  67th  Cong.,  Ist  Bees.;  Two  Frienda,  Pond, 
H.  Doo.  No.  151,  58th  Cong.,  8d  bbbb.;  /Tom,  Boiun,  H.  Poo.  No.  666,  69th  Cong.,  lit  bbbb. 
CnUvrteHy  Graaly,  H.  Doc  No.  708, 60th  Coiig.,  let  bbbb.;  ilerettry,  Oflpatriok.  H.  Doo.  No. 
1137, 60th  Cong.,  ad  bbbb.;  Anna,  ChaBB,  B.  Doo.  No.  104, 6l8t  Cong.,  Ist  bbbb.;  Yeatman,  Gran*, 
8.  Doo.  No.  5^  CM  Coag.,  Itt  bbm.;  AMope,  Bk»,  H.  Doo.  No.  83,  63d  Cong.,  Ist  bbbb.;  and 
Mlkm,  Hntar,  H.  Doc  No.  M,  03d  Cong.,  1st  bml 
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Where  findings  disclose  the  fact  of  a  repurchase  by  the 
former  owners,  through  the  master  or  other  agents  of  the 
owners,  demurrage  can  only  cover  that  period  dating  from 
the  capture  to  the  condenmation. 

The  time  at  which  demurrage  for  detention  begins  is  when 
the  property  has  been  illegally  detained.  It  ceases  when  the 
owner  becomes  divested  of  his  title  to  the  property  because 
such  owner  becomes  a  stranger  ta  the  res  when  the  title  is 
extinguished.  In  international  law  it  is  settled  doctrine  that 
the  sentence  of  condemnation  by  a  prize  court  completely 
extinguishes  the  title  of  the  original  proprietor  and  such  con- 
demnation transfers  title  to  the  captor  or  his  sovereign. 

In  WiUiams  v.  Armroyd,  7  Cranch,  423,  the  court  declared 
that  a  sale  before  condemnation  by  one  acting  under  the 
possession  of  the  captor  does  not  divest  the  court  of  jmisdic- 
tion,  but  the  condemnation  relates  back  to  the  capture, 
affirms  its  legality  and  establishes  the  title  of  the  purchaser. 
More  direct  authority  is  found  in  the  case  of  the  Star,  3 
Wheat.,  78,  where  it  was  held  that  in  cases  of  capture  a  firm 
possession  changes  the  title  to  the  property  and  that  the 
sentence  of  condemnation  completely  extinguishes  the  title 
of  the  original  proprietor  and  transfers  the  full  right. 

The  capture,    detention,   condemnation,    and  sale   were 

illegal.    The  proper  adjustment  of  insurance  and  the  amounts 

thereunder  due  the  insurers  appear  in  the  findings.  The 
various  items  aggregate  $5,016.03.    The  item  of  demurrage 

in  favor  of  the  insurers  is  restricted  to  the  period  dating  from 
the  capture  to  the  condemnation  and  no  fiu*ther.  This 
period  was  10  days. 

The  foregomg  findings,  together  with  a  copy  of  this  opin- 
ion, will  be  certified  to  Congress. 


ARTHUR  MAYO  v.  THE  UNITED  STATES. 

[No.  31893.    Decided  December  1,  1913.] 

On  the  Proofs. 

Fiom  January  1,  1910,  to  and  including  September  30,  1911,  the  plaintiff 
WB8  clerk  of  the  United  States  Circuit  Court  for  the  Eastern  District 
of  North  Carolina,  and  during  said  period  entered  orders  or  decrees 
in  equity  proceedings  pending  in  said  court  on  six  days,  when  none 
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of  the  judges  of  eaid  ooort  were  penonally  present.  The  ofdera 
or  decrees  so  entered  were  transmitted  by  mail  to  said  clerk  by  one 
of  the  jndges  in  said  district  as  orders  or  decrees  in  said  proceedings 
made  by  the  judge  and  were  received  as  such  by  the  clerk. 
I.  Where  a  judge  of  a  United  States  District  Court  sends  by  mail  orderB  or 
decrees  in  equity  proceedings  pending  in  said  court  it  is  the  clerk's 
duty  to  enter  them  upon  the  record  and  file  them  and  the  clerk  is 
entitled  to  compensation  therefor  under  the  ruling  made  in  the 
case  of  the  U.  S.  v.  FinnsU,  185  U.  S.,  236. 

The  Reporter^ 8  statement  of  the  case: 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  On  or  before  January  1,  1910,  and  to  and  including 
September  30,  1911,  the  claunant,  Arthur  Mayo,  was  clerk 
of  the  United  States  Circuit  Court  for  the  Eastern  District 
of  North  Carolina,  duly  qualified  and  acting. 

n.  During  said  period  said  clerk  entered  orders  or  decrees 
in  equity  proceedings  pending  in  said  court  on  six  days 
during  said  period.  None  of  the  judges  of  said  court  was 
personally  present  at  the  time  of  the  entry  of  said  orders  or 
decrees,  but  the  same  were  transmitted  to  claimant  as  clerk 
by  mail  by  the  Hon.  H.  Q.  Connor,  United  States  judge  in 
said  district,  as  orders  or  decrees  in  said  proceedings  made 
by  the  judge,  and  were  received  as  such  by  the  clerk. 

The  said  orders  or  decrees  in  equity  were  severally  trans- 
mitted to  and  received  by  said  clerk  on  the  following  dates, 
respectively:  March  16,  1910;  April  30,  1910;  May  9,  1910; 
May  24,  1910;  September  13,  1910;  September  7,  1911;  a 
total  of  six  days. 

There  was  no  indorsement  on  any  of  said  orders  or  decrees 
to  enter  such  order  or  decree  signed  Vy  the  judge,  but  the 
several  orders  or  decrees  were  entitled  in  the  equity  pro- 
ceeding then  pending  in  said  court  to  which  they  respectively 
referred,  and  appeared  to  be  and  were  orders  or  decrees  in 
the  said  respective  causes,  were  severally  signed  and  dated 
by  said  judge  and  transmitted  to  the  clerk  as  aforesaid. 

For  the  purpose  of  entering  each  of  said  orders  or  decrees 
received  as  aforesaid  the  claimant  made  the  following  entries 
in  the  journal  for  opening  and  adjourning  court  on  the  several 
dates  for  which  attendance  is  claimed,  being  the  dates  afore- 

72670*— €  O— rot.  49—16 ^10 
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said,  as  follows:  ''Court  meets  at  10  o'clock  a.  m.,  when  the 
following  order  ia  received,  entered,  and  filed,  signed  by  his 
honor,  H.  G.  Connor,  United  States  judge."  Then  a  record 
on  the  minutes  of  said  order  or  decree  would  be  made,  the 
same  indexed  and  filed  in  the  proper  cause,  and  this  being 
done  the  clerk  entered  after  the  order  or  decree  the  following: 
"Court  at  —  p.  m.,  takes  a  recess,  subject  to  the  call  of 
the  judge."  A  charge  of  a  fee  of  $5  per  diem  was  made  by 
the  clerk  for  opening  and  closing  the  court  and  entering  said 
order  or  decree  received  from  the  judge,  and  15  cents  each 
for  opening  and  closing  the  court  as  stated.  No  business, 
other  than  as  stated,  was  transacted  by  the  court  on  any  of 
said  days,  and  the  judge  was  not  actually  present  in  court 
on  any  of  said  days. 

III.  Claimant  made  out  and  presented  his  regular  quar- 
terly accounts  as  clerk,  which  were  approved  by  the  judge 
according  to  law,  allowed  by  the  Treasury  Department,  and 
paid.  On  April  16,  1912,  claimant  made  and  presented  to 
said  court  a  ''supplemental"  account,  in  which  he  made 
charges  at  the  per  diem  rate  of  $5  for  each  of  said  six  days 
and  the  said  items  for  opening  and  closing  court  and  entering 
and  filing  said  orders  or  decrees  in  equity  proceedings,  and 
this  supplemental  account  was  duly  verified  and  presented 
to  said  United  States  court  for  approval  in  the  presence  of  the 
district  attorney  and  an  order  approving  the  same  as  being 
just  and  according  to  law  was  entered  of  record  on  April 
16,  1912. 

The  items  composing  this  supplemental  account  were  not 
charged  in  the  regular  accounts  during  the  period  when  said 
services  were  performed,  but  were  presented  after  the  said 
action  by  the  court  thereon  to  the  accounting  ofl&cera  of  the 
Treasury  Department  for  payment,  and  payment  of  the  fees 
as  per  diems  and  the  other  items  were  disallowed  upon  the 
stated  ground  that  they  were  supplemental  in  character 
under  the  provisions  of  department  Circular  127  (1896),  3 
Oomp.  Dec.,  743,  and  were  not  otherwise  examined  on  the 
merits. 

IV.  The  items  composing  said  supplemental  account  are 
as  follows: 

^'The  United  States  of  America. 
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"In  account  with  Arthur  Mayo,  clerk  of  the  circuit  court 
of  the  United  States  at  Washington,  N.  C,  for  per  diem 
from  the  Ist  day  of  January,  1910,  to  the  Slat  day  of  March, 
1910: 


"buf^bhbntal. 


"1910,  Marchie.    To  1  day's  attendance  at  court f5.00 

*'  1910,  March  16.   To  enterii^  tvo  orders  opening  and  dosing  court. .      .  30 

5.30 

"Exp.  court  is  opened  this  day  for  entering  and  filing 
ordeis  m  action  at  law,  signed  by  his  honor,  H.  G.  Connor, 
judge.)  ^' 

And  then  f ollo¥^  the  clerk's  affidavit  verifying  the  account. 

The  supplemental  account  to  that  of  the  quarter  from 
April  1  to  June  30,  and  another  to  the  quarterly  account 
from  September  1  to  December  31,  and  another  to  that  of 
the  quarter  commencing  September  1,  1911,  are  each  of 
them  similar  to  that  above  set  out,  excepting  only  the 
dates,  making  the  aggregate  per  diems  6  days  and  the  other 
items,  12  in  number,  at  15  cents  each.  The  amount  of  the 
entire  claim  is  $31.80. 

Mr.  F.  B.  Grosthwaite,  tot  the  plaintiff. 

Mr.  B.  W.  Andrews,  with  whom  was  Mr.  Assistant  AUamey 
General  Huston  TTiompson,  for  the  defendants. 

Per  CuBiAM : 

We  can  not  distinguish  this  case  under  the  findings  of  fact 
in  any  substantial  feature  from  that  of  United  States  v. 
Finndl  (185  U.  S.,  236),  which  is  controlling  upon  this 
court. 

It  is  true  that  the  judge  did  not  indorse  on  the  decrees 
sent  by  him  to  the  clerk  in  this  case  ''enter  this  order,"  but 
they  were  sent  as  orders  or  decrees  in  equity  proceedings 
pending  in  the  court,  and  it  was  the  clerk's  duty  to  enter 
them  upon  the  record  and  file  them.     R.  S.,  794. 

Under  the  influence  of  the  Fennell  case  we  think  the 
claimant  should  recover,  and  judgment  will  be  rendered  in 
his  favor  for  said  sima  of  $31.80. 
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HINKLEY  &  POWERS  v.  THE  UNITED  STATES. 

[No.  90835.    Decided  December  1, 1913.] 
On  the  Proofs. 

On  September  30, 1905,  the  plaintiff  eiftered  into  a  contract  with  the  Inte- 
rior Department  to  construct  a  scboolhouBe  to  be  completed  on  or 
before  April  1  following,  which  was  not  completed  until  April  20, 
1906.  The  contract  was  not  approved  by  the  Secretary  until  No- 
vember 3, 1905,  and  after  the  plaintiff  had  commenced  work  under 
the  contract.  A  settlement  was  made  in  1906,  and  efforts  to  reopen 
it  in  1911  failed.  The  petition  was  filed  May  4, 1911,  and  seeks  to 
recover  deductions  made  on  account  of  the  delay  in  completing  the 
work. 
I.  A  settlement  having  been  made  in  1906,  it  was  too  late  to  reopen  it  for 
a  revision  by  the  Comptroller  of  the  Treasury  upon  application 
made  several  years  thereafter. 
II.  Statement  of  officers  made  long  after  settlement  and  based  upon  their 
deductions  from  the  records  in  the  case  are  not  to  be  accepted  as 
admissions  binding  on  the  Government. 

III.  Where  the  superintendent  of  construction  states  that  the  delay  was  due 
in  part  to  one  cause  and  in  part  to  another  cause,  it  is  not  suffi- 
ciently definite  for  the  court  to  determine  the  delay  which  the  one 
or  the  other  cause  occasioned,  and  the  burden  of  pioof  is,upon  the 
plaintiff  to  establish  the  allegations  of  the  petition^ 

rV.  The  delay  in  approving  a  contract  by  the  officer  chaiged  with  that  duty 
does  not  operate  to  extend  the  time  of  performance  when  it  appears 
that  the  contractors  have  not  been  delayed  thereby.  Neither  does 
it  nullify  the  clause  in  the  contract  providing  for  liquidated  dam- 


The  Reporter's  statement  of  the  case: 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  The  claimant  entered  into  the  contract  with  defendants 
through  the  Interior  Department  for  the  building  of  a  school- 
housC;  referred  to  in  the  petition. 

II.  The  contract  was  dated  September  30,  1905,  and  by  its 
terms  the  work  was  to  be  completed  on  or  before  April  1  fol- 
lowing, and  the  house  so  contracted  to  be  built  and  com- 
pleted was  not  completed  imtil  April  20,  1906. 

III.  The  contract  was  not  approved  by  the  Secretary  of  the 
Interior  imtil  November  3,  1905,  but  when  signed  by  claim- 
ants they  at  once  proceeded  with  the  work  under  the  terms 
of  the  contract  and  were  not  delayed  by  the  fact  that  the 
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contract  was  not  approved  by  the  Secretary  for  over  30  days 
after  its  date  and  after  they  commenced  work. 

IV.  P.  T.  Benton  was  designated  by  the  Commissioner  of 
Indian  Affairs  as  superintendent  of  construction  of  said 
building,  and  in  a  report  to  the  Commissioner  of  Indian 
Affairs,  dated  April  27, 1906,  he  stated  that  the  delay  in  com- 
pletion of  the  work  was  due  in  part  to  the  installment  of  the 
heating  plant  and  "was  also  due  in  part"  to  his  direction  that 
the  outside  painting  should  not  be  done  until  the  danger 
from  freezing  had  passed,  and  he  reconmiended  that  "the 
penalty  of  $10  per  day  be  not  enforced."  The  said  coiamis-' 
sioner  recommended  that  "the  sum  of  $250  for  25  days'  de- 
lay at  $10  per  day  be  withheld"  from  claimants,  and  that  the 
payment  of  the  balance  due  them  be  made,  and  this  recom- 
mendation was  concurred  in  by  the  Secretary  of  the  Interior. 
The  auditor  allowed  the  entire  daim,  and  it  was  referred 
to  the  Comptroller  of  the  Treasury,  who,  on  June  28,  1906, 
disallowed  $180  of  the  claim,  being  a  deduction  for  18  days 
at  $10  per  day,  and  payment  was  accordingly  made  to  claim- 
ants of  the  amount  so  allowed  by  the  comptroller.  The  pe- 
tition in  this  case  was  filed  May  4, 1911,  and  seeks  to  recover 
the  said  sum  of  $180  which  was  deducted  as  aforesaid  and 
not  paid  to  the  claimants  under  the  comptroller's  decision* 

V.  The  claimants  in  support  of  their  petition  refer  to  three 
letters  as  follows: 

(1)  A  letter  dated  January  21,  1911,  from  the  Assistant 
Commissioner  of  Indian  Affairs  to  the  secretary  of  the  Inte- 
rior wherein  he  recommends  "that  the  amoimt  of  $180  be 
waived."  This  recommendation  was  referred  to  the  auditor 
and  disallowed  by  him,  he  taking  the  position  that  he  was 
without  jurisdiction  to  rehear  the  matter.  (2)  Another  let- 
ter in  which  on  February  14,  1911,  the  same  Assistant  Com- 
missioner of  Indian  Affau^  recommended  to  the  Comptroller 
of  the  Treasury  that  the  latter  direct  a  waiver  of  said  sum; 
and  (3)  a  letter  dated  March  22,  1911,  from  the  Commis- 
sioner of  Indian  Affairs  to  the  comptroller  in  which,  referring 
to  the  claimants'  applications  for  a  rehearing,  the  commis- 
sioner recommended  that  a  rehearing  be  had  and  "  a  waiver 
of  said  sum  be  directed." 

In  each  of  these  letters  the  writer  of  the  letter  refers  to 
correspondence  on  file  and  the  record  in  the  case. 
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The  defendants  object  to  the  mtroduction  of  these  three 
letters  as  evidence  upon  the  ground  that  they  can  not  be  used 
as  admissions  binding  on  the  Government  and  that  they  do 
not  constitute  part  of  the  transactions  between  the  parties, 
having  been  written  over  four  years  after  settlement  was 
made. 

VI.  On  November  18,  1912,  this  case  waB  remanded  to  the 
trial  calendar  of  the  court  imder  the  following  order: 

''This  case  is  remanded  to  the  trial  calendar  for  further 
argxmient  and  such  other  and  further  proceedings  as  the  par- 
ities may  see  fit  to  take,  including  the  taking  of  testimony  as 
to  the  causes  of  delay  in  the  construction  of  the  building  de- 
scribed in  the  petition." 

No  other  or  further  testimony  was  taken.  The  claimants 
do  not  testify. 

CONCLUSIONS   OF  LAW. 

Upon  the  foregoing  findings  of  fact  the  coiurt  decides  as 
conclusions  of  law  that — 

(1)  The  defendants'  objections  to  the  said  letters  of  date 
January  21,  1911,  February  14,  1911,  and  March  22,  1911, 
respectively,  be,  and  they  are,  sustained. 

(2)  The  claimants'  petition  should  be,  and  ia  hereby, 
dismissed. 

Mr.  M.  W.  Hendry  for  the  plaintiffs. 

Mr.  Oeorge  E.  Boren,  with  whom  was  Mr,  AssistarU 
Attorney  OeneraL  Huston  TJiompson,  for  the  defendants. 

Per  Curiam: 

Our  conclusions  in  this  case  are  based  upon  the  following 
considerations: 

(1)  A  settlement  having  been  made  in  1906,  it  was  too 
late  to  reopen  it  for  a  revision  by  the  Comptroller  of  the 
Treasury  upon  application  made  several  years  thereafter. 
Sec.  8,  act  of  July  31,  1894;  28  Stat.  L.,  207. 

(2)  The  statements  of  the  officials  made  long  after  the 
settlement  and  based  upon  their  deductions  from  the  rec- 
ords and  letters  in  the  case  are  not  to  be  accepted  as  admis- 
sions binding  on  the  Grovemment.     Watera's  case,  4  C.  Cls., 
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390;  Oordon's  case,  6  C.  Cls.,  292;  Brannen's  case,  20  C.  Cls., 
219;  AUen'8  case,  28  C.  Cls.,  141. 

(3)  The  statement  of  the  superintendent  of  construction 
of  the  building  to  the  Commissioner  of  Indian  Affairs,  if 
admissible  as  evidence,  does  not  show  what  caused  the 
delay.  His  statement  that  it  was  due  in  part  to  one  cause 
and  in  part  to  another  cause  is  not  sufficiently  definite  for 
the  court  to  determine  the  length  of  the  time  of  delay 
which  the  one  or  the  other  cause  occasioned,  and  the  bur- 
den of  proof  is  upon  the  claimants  to  make  the  proof  neces- 
sary to  sustain  their  petition.  It  is  not  made  to  appear, 
by  evidence,  when  the  outside  painting  was  done  or  that  it 
could  not  have  been  done  sooner. 

(4)  That  the  claimants  were  not  delayed  in  commencing 
work  by  the  fact  that  the  contract  was  not  approved  for 
over  30  days,  and  on  the  contrary  proceeded  with  the 
work,  being  put  in  possession  of  the  premises  when  they 
had  signed  the  contract,  takes  this  case  out  of  the  operation 
of  the  doctrine  contended  for  by  claimants  as  to  an  exten- 
sion of  time  of  completion.  This  court  is  not  committed 
to  the  doctrine  that  mere  delay  in  approving  a  contract, 
by  the  official  charged  with  that  duty,  when  it  appears  that 
the  contractors  have  not  been  delayed  thereby,  operates  to 
extend  the  tune  of  performance  or  nullifies  the  clause  in 
the  contract  providii^  for  liquidated  damages.  lAMle  Falls 
Knitting  Co.  v.  United  States j  44  C.  Cls.,  1 ;  litner  v.  United 
States,  43  C.  Cls.,  336;  CaUdhan  Const.  Co.  v.  United  States, 
47  C.  Cls.,  229;  Laidlaw-DunvrOordon  CoJs  case,  47  C.  Cls., 
271. 

It  follows  that  the  petition  should  be  dismissed,  and  it  is 
so  ordered. 

« 

SHIPPEY  &  OUTZEN  v  THE  UNITED  STATES. 

[No.  30336.  Decided  December  15,  1913.] 

On  ike  Proofs. 

The  plaintaff  in  October,  1905,  entered  into  a  contract  with  the  Qovemment 
to  do  certain  work  near  Riverton,  Ala.  Under  the  contract  the 
price  of  hardpan  excavation  was  fixed  at  $0.50  per  cubic  yard, 
while  that  of  earth  excavation  was  10.1749  per  cubic  yard,  and 
lock  excavation  $1  per  cubic  yard.   .The  contract  abo  provided 
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that  ^*the  decision  of  the  engineer  officer  in  charge  as  to  quantity  and 
quality  sJudl  be  final.**  A  oontroveray  aroee  between  the  contractor 
and  the  Government  and  this  suit  is  before  the  court  as  a  result  of 
a  reference  by  the  acting  Secretary  of  War  under  section  1063, 
Oomp.  Stat.  1901,  p.  738;  22  Stat.  L.,  485;  and  under  the  act  of 
March  3,  1887,  24  Stat.  L.,  50$. 
I.  Where  before  the  contract  ia  awarded  the  Qovemment  makes  test 
holes  along  the  line  of  work,  records  the  results  thereof  which  are 
subject  to  inspection  by  the  bidders,  the  Government  did  not 
guarantee  the  character  of  the  material  and  bidders  were  expected 
to  assume  responsibility. 
II.  Where  a  subordinate  engineer  officer  refuses  to  be  governed  by  the 
construction  given  to  the  contract  by  the  principal  engineer  officer 
relative  to  the  classifying  of  materials  to  be  excavated  and  also 
refuses  to  ^oUow  the  directions  given  by  the  principal  engineer  as 
to  classifying  material  to  be  excavated;  and  there  is  no  explana- 
tion as  to  why  this  subordinate  did  not  classify  according  to  his 
superior's  construction  of  the  contract  and  as  to  the  material  to 
be  excavated,  the  final  action  taken  by  the  local  subordinate  last 
in  charge  in  conformity  to  and  with  the  interpretation  put  upon 
the  specifications  by  the  chief  engineer  officer  will  be  taken  as  the 
best  basis  for  a  just  settiement. 

III.  Where  the  refusal  to  modify  the  estimate  arising  out  of  the  chief 
engineer's  doubt  is  predicated  confessedly  upon  the  want  of 
information  there  was  a  failure  to  exercise  that  kind  of  judgment 
the  plaintiff  was  entiUed  to  receive. 

rV.  A  dedfibn  of  the  chief  engineer  rendered  without  adequate  informa- 
-    tion  is  a  violation  of  the  spirit  and  intent  of  the  contract  to  bind  the 
contractors  in  the  dedsion  of  the  chief  engineer, 
y.  The  specifications  can  not  be  said  to  have  been  met  when  the  Govern- 
ment agent's  judgment,  being  required,  was  followed  by  his  refusal 
to  act. 

The  Reporter's  statement  of  the  case : 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  The  claimants;  W.  A.  Shippey  and  A.  Outzen,  are  citi- 
zens of  the  United  States,  residing  in  the  State  of  Tennessee, 
and  were,  under  the  firm  name  of  Shippey  &  Outzen,  as 
partners,  doing  business  as  contractors  engaged  in  excava- 
tion work  at  the  time  of  filing  the  petition  herein  and  for 
some  time  prior  thereto. 

n.  Said  partners,  on  the  12th  day  of  October,  1906, 
entered  into  a  contract  with  the  United  States  to  do  certain 
excavation  work  on  the  Colbert  and  Bee  Tree  Shoals  Canal, 
near  lUverton,  Ala. 
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Said  contract  was  subdivided  into  two  contracts  or  divi- 
sions, one  covering  stations  10  to  110  (said  canal  having  been 
divided  into  stations  by  the  contract  and  specifications 
attached  thereto)  and  the  other  from  station  110  to  station 
210,  or,  as  far  as  the  then  appropriation  of  $320,000  would  go. 

The  work  between  stations  33  and  100  was  sublet  by 
Shippey  &  Outzen  to  the  North  Alabama  Construction  Co. 
with  the  consent  of  the  Government,  the  proper  officials 
having  knowledge  of  this  transfer  and  payments  being  made 
by  the  United  States  with  the  knowledge  that  the  subcon- 
tractors were  working  tmder  Shippey  &  Outzen. 

m.  Under  said  contract  between  Shippey  &  Outzen  and 
the  United  States,  the  price  of  hardpan  excavation  is  fixed 
at  50  cents  per  cubic  yard  while  that  of  earth  excavation  was 
fixed  at  $0.1749  per  cubic  yard,  and  rock  excavation  was  to 
be  paid  for  at  the  rate  of  $1  per  cubic  yard. 

The  contract  provided  in  secfcion  2  that  the  work  should 
be  subject  to  a  rigid  inspection  by  an  inspector  appointed  on 
the  part  of  the  Government  and  that  'Hhe  decision  of  the 
engineer  officer  in  charge  as  to  quaUty  and  quantity  shall  be 
final." 

The  spedfications  which  formed  a  part  of  said  contract 
contained  the  following  language: 

"41.  MateridU. — ^Test  holes  have  been  made  by  the  driv- 
ing down  steel  rods  at  every  station  on  the  axis  of  the  canal, 
and  usually  also  at  points  about  50  feet  to  the  ri^ht  and  left 
of  each  station,  and  the  results  are  recorded  in  this  office  and 
are  subjected  to  inspection  by  prospective  bidders.  The  soil 
is  apparently  of  alluvial  formation  within  the  limits  of  this 
contract,  and  the  borings  indicate  that  Uttle,  if  any,  difficult 
material  will  be  found.  The  United  States  will  not  guarantee 
the  character  of  the  material,  however,  and  each  bidder  is 
expected  to  form  his  own  judgment  and  assume  all  respon- 
sibility on  this  point.  Bowlders  of  more  than  9  cubic  feet  in 
volume,  and  rock  that  can  not  be  loosened  hj  pick  and  re- 
quires masting  for  its  removal,  will  be  classified  as  *Rock 
excavation.'  Materials  other  than  rock  that  can  not  be 
loosened  by  a  6-horse  plow,  or  removed  by  steam  shovel 
without  blasting,  will  be  classified  as  ^Hardpan  excavation.' 

AH  other  materials  will  be  classified  as  'Earth  excavation.' 
#    *    ♦ 

''63.  Estimates. — ^All  excavation  will  be  measured  in  place 
and  paid  for  by  the  cubic  yard  on  monthly  estimates  of  yard- 
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age  coYering  work  that  has  been  done  in  a  manner  satisfac- 
tory to  the  engineer.    *    *    * 

''54.  Disagreement. — ^In  case  of  any  doubt  or  disagreement 
arising  under  these  specifications  the  decision  of  the  engineer 
shall  be  final. 

'*55.  Enaineer. — ^The  word  'enrineer'  is  understood  to 
mean  the  United  States  engineer  omcer  in  charge  of  the  work 
or  his  designated  agent.'' 

Hardpan  as  distinguished  from  earth  excavation  fre- 
quently shades  off  from  one  into  the  other.  A  classification 
of  hardpan  as  distinguished  from  earth  in  each  excavation 
under  the  contract  requires  the  exercise  of  judgment  and 
discretion  on  the  part  of  the  officer  charged  with  the  inspec- 
tion. 

IV.  The  construction  of  the  canal  was  commenced  under 
Maj.  H.  C.  Newcomer,  United  States  engineer  in  char^'e  of 
the  work,  who  drew  the  contract  and  specifications.  He  had 
his  headquarters  at  Chattanooga,  Tenn.,  and  remained  in 
charge  until  about  February,  1907,  when  he  was  succeeded 
temporarily  by  Lieut.  Caples,  and  afterwards,  about  June 
1, 1907,  Maj.  W.  W.  Harts,  Corps  of  Engineers,  was  placed  in 
charge  of  the  work. 

Maj.  Newcomer  during  his  administration  visited  the  canal 
about  once  a  mont]^  and  made  personal  examination  of  the 
work  and  of  the  material  excavated  for  the  purpose  of  deter- 
mining- its  character,  spending  about  half  a  day  on  the  line 
of  the  works  at  each  visit.  Lieut.  Caples  ako  visited  the 
site  of  the  works  at  least  once  during  the  time  he  was  in 
temporary  charge,  and  Maj.  Harts  made  three  visits  to  the 
canal  between  June  and  December,  1907. 

During  Maj.  Newcomer's  administration  most  of  the  work 
under  the  contract  was  performed. 

C.  A.  Tiurell  was  the  assistant  engineer  in  local  charge  as 
the  designated  agent  of  said  engineer  officers  during  the 
time  the  work  in  controversy  was  being  performed,  and  as 
such  he  classified  all  the  material  as  to  quality  and  quantity, 
under  the  supervision  of  said  engineer  officers,  submitted 
10-day  progress  reports  to  them,  and  made  out  monthly 
estimates  upon  which  payments  were  made  to  the  contractors. 
He  prepared  a  record  of  the  work  as  it  progressed,  consisting 
of  a  series  of  cross  sections  or  progress  charts  of  the  groimd 
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from  which  the  material  was  excavated.  These  cross  sec- 
tions were  drawn  to  a  scale  and  made  at  intervals  of  100  feet 
(sometimes  less,  as  the  work  required)  and  contained  the 
dimensions  of  the  amount  of  work  in  each  cross  section 
which  would  be  used  in  making  up  the  entire  quantity. 
These  cross  sections  were  the  basis  upon  which  the  estimates 
of  the  different  classes  of  material  were  made  up  each  month 
and  upon  which  payments  were  made  to  the  contractors. 
Turreirs  method  of  procedure  in  arriving  at  the  monthly 
estimates  was  to  calculate  the  areas  of  each  section,  or  some- 
times the  whole  or  a  part  of  each  class  was  added  together^ 
and  then  to  multiply  the  mean  area  by  the  distance  between 
two  sections,  which  gave  a  result  in  cubic  feet,  which  was 
taf  erwards  reduced  to  cubic  yards.  Said  Turrell  spent  about 
one-third  of  his  time  at  the  site  of  the  work. 

Through  personal  observations  during  their  visits  and  the 
reports  of  Turrell  and  his  successor  said  engineer  officers  kept 
themselves  informed  of  the  work  and  its  progress. 

W.  A.  Shippey  was  in  charge  of  the  work  as  representative 
of  his  firm,  the  claimants  herein.  Before  certifying  said 
estimates  to  be  correct  and  just  the  engineer  officers  made 
no  independent  estimate,  but  based  their  reports  solely  upon 
the  estimates  of  excavation  prepared  by  said  Turrell  and  the 
examinations  made  by  them  on  their  visits  to  the  work  as 
aforesaid. 

V.  Shortly  after  the  conmiencement  of  the  work  consider- 
able controvei-sy  arose  over  the  proper  classification  of  mate- 
rial, the  contractors  claiming  more  hardpan  than  had  been 
allowed  them  by  the  inspectors,  and  general  complaints  were 
made  orally  by  claimants  at  various  times  to  Turrell  and  to 
Maj.  Newcomer  to  the  effect  that  the  classification  was  erro- 
neous and  that  they  were  not  receiving  as  much  hardpan 
excavation  as  they  were  entitled  to.  Finally,  in  February, 
1907,  W.  A.  Shippey,  on  behalf  of  claimants,  took  the  matter 
up  verbally  with  Maj.  Newcomer  in  person,  explaining  fully 
their  cause  of  complaint,  protesting  against  the  classifica- 
tion that  had  been  allowed  by  said  Turrell,  and  requested  an 
additional  allowance  for  hardpan.  Thereafter  Maj.  New- 
comer, by  letter  dated  February  4,  1907,  advised  Turrell  of 
his  views  as  to  the  manner  in  which  the  contract  should  be 
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construed  and  what  material  should  be  classified  as  hardpan. 
In  this  letter  Maj.  Newcomer  explained  that  his  purpose  in 
providing  an  allowance  in  the  specifications  for  hardpan  and 
rock  was  to  relieve  the  contractor  from  apprehension  as  to 
the  difficulties  that  might  be  encountered  from  unknown 
quantities  of  such  material  as  could  not  be  removed  econom- 
ically by  ordinary  means  adopted  for  excavation.  He  stated 
further;  in  a  general  way,  that  if  the  normal  output  was 
reduced  one-half  or  more  by  reason  of  hardness  of  the  ma^ 
terial  it  would  be  proper  to  allow  classification  as  hardpan 
if  other  conditions  of  the  work  favored  such  classification. 
Said  Turrell  thereupon  classified  the  material  excavated  up 
to  that  time  and  made  an  allowance  of  some  14^000  cubic 
yards  additional  hardpan  between  stations  30  and  60  and 
stations  110  and  160,  which  classification  and  allowance  was 
approved  by  Maj.  Newcomer  and  the  additional  compensa^ 
tion  involved  was  afterwards  paid  to  claimants. 

In  making  his  estimates  on  subsequent  work,  said  Turrell 
did  not  adopt  the  construction  of  the  contract  expressed  by 
Maj.  Newcomer  in  his  letter  of  February  4,  1907,  in  regard 
to  the  material  to  be  classified  as  hardpan. 

YI.  Shortly  after  making  said  additional  allowance,  as 
stated  in  Finding  V,  Maj.  Newcomer  was  relieved  from  duty 
in  connection  with  the  work  under  the  contract  and  was  suc- 
ceeded temporarily  by  Lieut.  Caples,  to  whom  verbal  com- 
plaints were  made  by  claimants  in  regard  to  the  classifica- 
tion, but  that  officer  refused  to  enter  into  the  question  for 
the  reason  that  he  would  shortly  be  succeeded  by  another 
officer  on  the  work. 

In  August,  1907,  J.  M.  Faucett,  an  experienced  classifier 
of  material,  was  appointed  an  inspector  on  the  work  under 
Turrell.  Part  of  his  duty  was  to  observe  the  working  of  the 
material  in  the  canal  and  judge  of  the  classification.  Upon 
Faucett's  arrival  at  the  site  of  the  work  he  began  an  exami- 
nation of  same,  and  went  personally  over  the  banks  of  the 
canal,  using  a  mattock,  and  established  a  hardpan  Une,  which 
he  pointed  out  to  Turrell  and  explained  to  him  how  to  dif- 
ferentiate between  the  hardpan  and  earth.  He  also  made  a 
thorough  investigation  of  the  work,  using  the  plow  test, 
under  the  specifications.    He  showed  Turrell  that  all  the 
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work  done  during  the  time  he  remained  on  the  job,  about  15 
days,  was  in  hardpan,  but  Turrell  refused  to  accept  this 
opinion  or  to  follow  it  in  reclassifying  the  material. 

After  Maj.  Harts  became  the  engineer  officer  in  charge 
claimants  continued  to  complain  of  the  classification  and 
protested  .orally  and  in  writing  to  him  and  requested  a  fur- 
ther allowance  of  hardpan.  Maj.  Harts  visited  the  works, 
in  response  to  Shippey's  request,  and  asked  claimants  to  sub- 
mit a  specific  statement  of  their  demands.  Claimants  finally 
submitted  a  formal  claim  in  writing  in  January  or  February, 
1908,  to  Maj.  Harts  for  97,000  cubic  yards  additional  hard- 
pan,  amounting  to  $31,534.70. 

Maj*  Harts  referred  the  matter  to  C.  A.  Turrell  for  his 
opinion  and  any  recommendation  he  had  to  make.  Said 
Turrell  thereupon  made  a  reexamiuation  of  the  work,  and  in 
accordance  with  the  interpretation  of  the  specifications  fur- 
nished to  him  by  Maj.  Newcomer,  per  his  letter  of  February 
4,  1907,  and  taking  into  consideration  the  methods  of  doing 
the  work  adopted  by  the  contractors,  Turrell  recommended, 
on  February  26,  1908,  in  writing,  in  a  confidential  report  to 
Maj.  Harts,  an  additional  allowance  for  hardpan  on  all  work 
done  up  to  December  1, 1907,  as  follows: 

Between  statiooB  60  and  no 35,122yaida. 

Between  fltatiens  160  and  196  phu  60 21, 048  yards. 

making  a  total  of  56,170  cubic  yards,  am^imting  to 
S18,260.86. 

This  reconmiendation  was  approved  by  Turrell's  superior 
officer,  Maj.  W.  S.  Winn,  then  assistant  engineer  in  local 
charge  of  die  work. 

In  this  state  of  affairs  Maj.  Harts  took  charge  as  district 
engineer  and  disbursing  officer  after  the  removal  of  the  mate- 
rial from  the  canals  and  after  the  work  of  excavation  xmder 
the  two  contracts  had  practically  been  completed.  He  made 
no  classification  himself  of  any  of  the  earth  or  hardpan.  He 
directed  his  subordinate  Tuirell  to  examine  the  excavated 
canals  and  Turrell  did  so.  At  that  time  the  said  district 
engineer  and  disbursing  officer  had  before  him  the  complaints 
of  the  contractors  that  the  classification  of  the  material  was 
erroneous  and  tmjust.    While  it  seemed  to  him  that  an  injus- 
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tice  had  been  done  to  the  contractors  he  was  unwilling  to 
decide  for  them  because  it  was  not  clear  to  him  that  a  mistake 
had  been  made  and  he  was  not  sufficiently  informed  to  make 
a  decision.  He  was  likewise  unwiUing  because  of  the  tmcer- 
tainty  of  the  matter  to  make  an  allowance  on  the  recommen- 
dation made  by  Tmrrell  as  approved  by  Maj.  Winn,  the 
assistant  engineer  in  local  charge  of  the  work.  Maj.  Harts 
took  the  position  that  the  contractors  would  have  ample 
grounds  on  which  to  base  a  claim  against  the  United  States 
for  the  reason  that  their  contention  of  improper  classification 
might  be  sustained.  And  because  of  the  fact  that  the 
demand  of  the  contractors  could  not  be  settled  by  him  as  a 
disbursing  officer  but  should  be  settled  by  the  exercise  of 
judicial  functions  in  the  courts,  but  not  expected  to  be  exer- 
cised by  himself  as  a  disbursing  officer,  he  refused  to  make  a 
decision  one  way  or  the  other.  In  his  judgment  there  was 
no  method  by  which  the  proper  classification  could  be  justly 
and  accurately  determined  at  that  late  stage  of  the  work 
when  he  was  called  in.  Without  such  information  as  to 
authorize  or  justify  him  in  making  a  definite  decision  Maj. 
Harts  refused  to  decide  either  for  or  against  the  contractors. 
Thereupon  he  referred  the  matter  to  the  Chief  of  Engineers, 
United  States  Army,  on  duty  in  the  War  Department,  for 
instructions.  This  Chief  of  Engineers  decided  that  the  status 
of  the  case  was  that  of  a  claim  for  the  correction  of  estimates 
and  fully  within  the  power  and  duty  of  the  district  officer; 
that  if  Maj .  Harts  was  satisfied  that  a  mistake  had  been  made, 
such  mistake  should  be  corrected.  But  if  not  satisfied  that 
a  mistake  had  been  made,  the  official  estimates  should  be 
confirmed,  to  the  end  that  the  contractors  have  the  proper 
basis  of  future  action.  Upon  the  return  of  the  opinion  of 
the  Chief  of  Engineers  to  Maj.  Harts  that  officer  took  the 
groimd  that  it  was  by  no  means  clear  that  error  had  been 
made  and  that  there  was  not  sufficient  data  available  on 
which  to  base  a  correction  should  it  be  thought  that  a  mistake 
in  the  classification  had  been  made,  in  consequence  of  which 
Maj.  Harts  refused  to  make  any  modification  of  the  estimates 
as  submitted  to  him. 

When  Maj.  Harts  reported  his  action  to  his  superior  officer 
on  duty  in  the  War  Department,  the  Chief  of  Engineers, 
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United  States  Army,  officially  declared  that,  considering  the 
statements  of  Maj.  Harts  and  the  reconmiendations  of  Mr. 
Turrell  that  additional  allowance  be  made,  the  contractors 
would  have  ample  gromids  on  which  to  base  a  claim  for  better 
classification  (as  to  which,  clair'  would  undoubtedly  be  made 
by  them  and  subsequently  defended  by  data  furnished  by  his 
department),  and  that  efforts  should  be  made  immediately, 
while  the  excavation  was  comparatively  recent  and  before 
the  canal  was  watered,  for  all  necessary  information  and  data 
to  be  obtained  and  placed  upon  record. 

No  effort  appears  to  have  been  made  by  the  Chief  of  Engi- 
neers, United  States  Army,  or  by  Maj.  Harts  or  by  any  of 
his  subordinates  or  by  any  other  officer  of  the  United  States 
to.  obtain  further  information  or  data  of  any  kind  for  the 
purposes  indicated  in  the  decision  of  the  Chief  of  Engineers. 

It  does  not  appear  that  Maj.  Harts  at  any  time  made  any 
independent  examination  beyond  the  inspection  made  by 
him  of  the  banks  of  the  canals  at  the  time  he  visited  the  works 
pursuant  to  the  complaints  of  the  contractors. 

YII.  Claimants  proposed  to  the  United  States  a  settlement 
whereby  the  ground  was  to  be  examined  by  disinterested 
engineers,  their  decision  upon  the  classification  to  be  accepted 
by  both  parties,  but  such  offer  was  refused. 

Thereupon  claimants  had  the  banks  of  the  canal  carefully 
inspected  by  competent  engineers  of  national  reputation. 
Said  engineers  examined  both  sides  of  the  excavation  and  the 
bottom  of  the  canal  clear  across,  and  took  a  pick  and  dug 
into  the  sides  and  bottom  of  the  canal  well  below  the  surface 
where  the  material  was  not  affected  by  the  action  of  the  air 
to  determine  the  degree  of  hardness  and  the  Hues  of  hardpan 
on  each  side  of  the  slope.  When  in  the  judgment  of  said 
engineers  the  material  was  of  sufficient  hardness  that  it 
could  not  be  plowed  by  a  six*horse  plow  it  was  called  hardpan. 
In  arriving  at  a  decision  as  to  what  was  hardpan  said  engi- 
neers were  guided  by  the  specifications  and  the  method  in 
which  the  work  was  done.  Measurements  were  taken  and 
cross  sections  made  showing  the  points  'where  the  hardpan 
began  at  each  station  along  the  line  of  the  canal  and  the 
quantities  of  hardpan  calculated  between  the  stations. 
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The  examination  of  these  engineers  was  based  on  the 
appearance  of  the  banks,  and  after  all  of  the  material  had 
been  excavated  and  taken  away. 

The  evidence  shows  that  the  strata  of  the  canal  was  change- 
able, that  it  sometimes  changed  from  side  to  side  or  from 
center  to  side  and  did  not  run  clear  across  the  canal,  but 
would  run  in  a  wavering  line,  and  sometimes  only  part  way 
across,  or  in  pockets. 

The  evidence  is  insufficient  to  establish  to  the  satisfaction 
of  the  court  that  the  larger  estimates  made  by  the  engineers 
employed  by  claimants  for  the  purpose  of  examining  into 
the  matter  were  correct. 

Mr.  Luke  E,  WrigU  for  the  plaintiff.  Mr.  O.  B.  Wright 
and  Mr.  G.  M.  Bryan  were  on  the  brief. 

The  first  requisite  for  the  making  -of  a  valid  contract  or 
compromise  is,  as  in  the  case  of  every  other  contract,  the 
meeting  of  minds  of  the  contracting  parties.  There  must  be 
an  intent  upon  the  part  of  payor  to  discharge  his  entire 
liability  by  the  payment  which  he  makes  and  the  corre- 
sponding intent  upon  the  part  of  the  payee  to  accept  the 
payment  in  full  acquittance  of  all  of  his  claim.  The  neces- 
sity for  the  mutual  agreement  between  the  parties  seems 
undisputed  in  the  cases  decided  in  the  United  States  court. 
See  Fire  Insurance  Association  v.  Wickham,  141  U.  S.,  564; 
Firench  v.  Shumdker,  14  Wall.,  314;  Horn  v.  Detroit,  160 
U.  S.,  610. 

Even  in  those  jurisdictions  where  it  is  held  that  the  finding 
of  the  engineer  as  to  the  quantities  and  class  of  materials 
removed  must  be  considered  as  final,  it  is  invariably  the 
rule  than  an  erroneous  construction  of  the  contract  adopted 
by  the  engineer  in  charge  wiU  always  be  reviewable  by  the 
court.  This  rule  has  been  expressly  recognized  by  this 
honorable  tribunal.  See  OoUins  v.  The  United  States,  34  Ct. 
•Cls.,  294. 

A  like  rule  is  also  declared  in  O'Brien  v.  New  York,  139 
New  York,  643;  Burke  v.  New  York,  7  New  York  App. 
Div.,  128;  State  v.  Cuyahoga  County,  12  Ohio  Cir.  Dec.,  328; 
QaLveston,  etc.,  Bailroad  Company  v.  Henry,  66  Texas,  686; 
Lewis  V.  Chicago,  etc.,  Ba/Uroad,  49  Federal,  708;   WSUiams 
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T.  Chicago,  etc..  Railroad  Company,  112  Missouri,  463;  vol. 
30,  English  dk  American  Encyclopedia  of  Law,  p.  1271,  2d 
edition. 

This  rule  seems  certainly  Ic^cal  for,  as  stated  in  WiUiams 
y.  Chicago,  etc.,  Railroad  Company,  supra,  it  is  the  province 
of  the  court  to  construe  contracts,  and  the  plaintiffs  had  a 
right  to  the  construction  of  the  court  on  this  clause,  citing 
King  Iron  Bridge  Company,  etc.,  v.  St  Louis,  43  Federal 
Reporter,  786,  and  Lewis  v.  Chicago,  supra. 

In  the  last  case  cited  the  court  says: 

''If  it  appears  that  the  engineer  in  charge  put  a  wrong 
construction  on  any  provision  of  the  contract,  tne  court  wifl 
correct  any  substantial  errors  resulting  from  such  mistakes. 
For  the  reason  that  the  parties  did  not  make  the  decision 
of  the  en^neer  as  to  the  proper  interpretation  of  the  con- 
tract final  and  conclusive.  It  is  the  province  of  the  court 
to  construe  the  agreement." 

This  same  rule  was  approved  in  the  late  case  of  Indian- 
apolis Northern  Transit  Co.  v.  Brennan,  87  N.  E.,  215;  30 
L.  R.  A.,  p.  87,  where  the  court  says: 

''Consequently,  if,  as  claimed  by  counsel  for  appellee,  the 
engineer  misinterpreted  or  misconstrued  the  provisions  of 
the  contract  in  his  classification  of  loose  rock  by  applying 
the  plow  test  either  to  the  first,  second,  third,  or  fourth 
classes  of  the  stipulations  as  hereinbefore  set  out,  then  under 
the  circumstances  appellee  would  be  entitled  in  this  action 
to  have  such  error  of  the  engineer  reviewed  by  the  court 
and  corrected." 

The  United  States  decisions  expressly  recognize  exceptions 
to  the  rule  that  the  engineer's  estimate  as  to  quaUty  and 
quantity  is  to  be  considered  as  final  when  it  is  so  provided 
in  the  contract.  These  are,  first,  where  actual  fraud  or  bad 
faith  upon  the  part  of  the  engineer  is  shown,  and,  second, 
where  there  exists  such  a  gross  mistake  as  would  necessarily 
imply  bad  faith  or  a  failure  to  exercise  an  honest  judgment 
upon  the  part  of  the  classifier. 

In  the  leading  case  upon  the  subject,  Kihiberg  v.  Ti^ 
United  States,  97  U.  S.,  398,  Mr.  Justice  Harlan  expressly 
based  the  decision  upon  the  ground  that  there  was  no  allega- 
tion or  fraud  or  bad  faith  upon  the  part  of  the  quarter- 
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master  of  the  United  States,  and  no  proof  of  any  such  mis- 
conduct upoa  his  part.  After  speaking  of  the  absence  of 
such  charges,  the  court  says: 

"In  the  absence  of  fraud  or  such  gross  mistake  as  would 
necessarily  imply  bad  faith  or  failure  to  exercise  an  honest 
judgment,  his  action  in  the  premises  is  conclusive  upon  the 
appellant  as  well  as  upon,  the  Government." 

In  Sweeney  v.  The  United  States,  109  U.  S.,  618,  the  Su- 
preme Court,  speaking  through  Mr.  Chief  Justice  Waite,  and 
affirmiog  the  Kihlberg  case,  expressly  states: 

"The  court  below  found  that  there  was  neither  fraud  nor 
such  gross  mistake  as  would  necessarily  imply  bad  faith  nor 
amr  failure  to  exercise  an  honest  judgment  on  the  part  of  the 
officer  in  making  his  inspections. 

So,  also,  in  Chicago,  Santa  Fe  db  Cd.  RaUroad  Company 
V.  Price,  138  U.  S.,  185,  the  court,  in  affirming  the  previous 
cases,  states  that — 

"In  the  absence  of  fraud  or  of  such  gross  error  as  to  imply 
bad  faith  the  action  of  the  officer  in  making  the  certificate 
is  final.'' 

This  doctrine  is  reaffirmed  in  the  case  of  the  United 
States  V.  Gleason,  175  U.  S.,  588;  in  Martinherg  and  Potomac 
RaUroad  Company  v.  March,  114  U.  S.,  549;  Loganspart 
and  W.  V.  Oas  Company  v.  City  of  Peru,  89  Federal,  180; 
Pavlay  Jail  Building  and  Mfg.  Co.  v.  HemphiU  County,  62 
Federal,  698;  Fletcher  v.  New  Orleans  and  N.  E.  R.  Comr- 
pany,  19  Federal,  731,  and  United  States  v  North  American 
Commercial,  74  Federal,  145,  and  numerous  other  cases. 

In  all  of  these  decisions  it  is  expressly  recognized  to  be  the 
rule  that  where  the  mistake  made  is  so  gross  as  necessarily 
to  imply  fraud,  the  courts  will  take  up  and  investigate  the 
matter,  not  being  precluded  from  so  doing  by  the  finding  of 
the  engineer  in  charge. 

In  Fletcher  v.  New  Orleans,  N.  E.  R.  cfe  Co.,  19  Federal,  731, 
the  court  passed  upon  this  precise  question  and  held  charges 
to  the  effect  that  the  action  of  the  imipire  was  "arbitrary, 
unreasonable,  wrongful,  and  in  bad  faith,"  would  include  all 
the  charges  of  fraud,  collusion,  and  gross  mistake  necessary. 
As  expressed  in  another  case  "the  party  who  has  agreed  to 
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be  bound  by  that  judgment  is  entitled  to  have  it  exercised 
in  good  faith  by  the  officer  nominated  and  can  not  be  boimd 
by  the  substituted  judgment  of  another  authority." 

In  EHwU  v.  Missourif  K.  &  T.  Railroad  Company,  74 
Federal,  707,  the  court,  speaking  through  Mr.  Justice  San- 
bom  and  passing  upon  a  question  exactly  similar  to  the  one 
at  bar,  namely,  the  finality  of  an  estimate  made  by  a  desig- 
nated officer,  says: 

''Under  these  contracts  the  railway  company  appointed 
one  I.  W.  Brewton  inspector.  Accordmg  to  nis  classification 
and  report  the  appellant  is  entitled  to  recover  S5.293.91 
more  tnan  he  is  awarded  by  the  decree.  The  appellant  is 
enjoined  from  collecting  this  amoxmt,  not  on  tne  ground 
that  either  the  appellant  or  the  inspector  was  guilty  of  any 
fraud  upon  the  company,  for  there  is  no  evidence  in  support 
of  that  charge,  but  on  the  sole  ground  that  Brewton  com- 
mitted mistakes  so  gross  in  his  classification  of  the  ties  that 
he  can  not  escape  the  just  imputation  of  bad  faith." 

Probably  one  of  the  best  expositions  of  the  rule,  however, 
is  found  in  Mundy  y.  the  L.  <Sb  N.  Railway  Company,  67 
Federal,  633,  where  the  court,  speaking  through  Mr.  Justice 
Taft,  lays  down  the  following  rule: 

''The  result  is  that  before  the  complainants  can  establish 
their  rights  to  recover  any  sum  over  and  above  that  allowed 
in  the  final  estimate  they  must  show  that  the  en^eer,  in 
making  his  estimates,  was  guilty  of  fraud  or  exhibited  such 
an  arbitrary  action  in  wanton  disregard  of  the  complainant's 
plain  rights  under  the  contract  as  to  be  the  equivalent  of 
&aud,  or  committed  errors  and  mistakes  to  the  complainant's 
prejudice  so  gross  and  palpable  as  to  leave  no  doubt  in  the 
minds  of  the  court  that  grave  injustice  was  thereby  done 
to  him." 

Mr,  George  M.  AndersoUj  with  whom  was  Acting  Assistant 
Attorney  General  F.  DeC.  Faust,  for  the  defendants.  Mr.  W.F* 
Norris  was  on  the  brief. 

HowBT,  Judge,  delivered  the  opinion  of  the  court: 

This  cause  was  referred  to  the  court  imder  section  1063, 
Comp.  Stat.,  1901,  p.  738,  22  Stat.,  485,  and  under  the  act 
of  March  3,  1887,  24  Stat.,  605,  by  the  Acting  Secretary  of 
War.    The  first  reference  under  the  same  sections  by  the 
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Secretary  of  the  Navy,  set  forth  in  the  record,  did  not  give 
the  court  the  necessary  jurisdiction. 

Plaintiffs  entered  into  a  contract  in  writing  with  the 
United  States  for  certain  excavation  work  to  be  done  by 
them  on  the  Colbert  &  Bee  Tree  Shoals  Canal  near  Riverton, 
Ala.,  on  the  Tennessee  River.  Three  different  classes  of 
material  were  to  be  excavated;  for  earth  excavation,  0.1749 
cent  per  cubic  yard;  for  hardpan,  50  cents  per  cubic  yard; 
and  for  rock  excavation,  $1  per  cubic  yard.  Considerable 
controversy  arose  during  the  progress  of  the  excavation 
work  as  to  what  constituted  hardpan  as  contradistinguished 
from  mere  earth  excavation,  and  the  present  action  is  to 
recover  for  the  work  alleged  to  have  been  done  imder  the 
original  and  a  supplemental  contract.  The  details  of  the 
work  coverii^  the  different  stations  need  not  be  stated  as 
the  two  agreements  are  the  same  as  to  terms,  conditions, 
and  specifications. 

Before  the  contract  was  awarded  test  holes  had  been 
made  by  driving  down  steel  rods  at  the  different  stations  on 
the  axis  of  the  canal  and  usually  also  at  points  about  50  feet 
to  the  right  and  left  of  each  station.  The  results  were 
recorded  subject  to  inspection  by  bidders.  The  Govern- 
ment did  not  guarantee  the  character  of  the  material,  and 
bidders  were  expected  to  assimie  responsibility.  Bowlders 
of  more  than  9  feet  in  volume  were  classified  as  rock  excava- 
tion. Material  other  than  rock  that  could  only  be  loosened 
by  a  six-horse  plow,  or  removed  by  a  steam  shovel  without 
blasting,  was  classified  as  hardpan.  All  other  materials 
were  classified  as  earth  excavation.  All  excavation  was  to 
be  measured  in  place  and  paid  for  on  monthly  estimates  of 
yardage  covering  work  done  in  a  manner  satisfactory  to  the 
Government  engineer.  The  engineer  was  authorized  to 
withhold  any  estimate  in  case  satisfactory  progress  was  not 
made,  and  in  case  of  any  doubt  or  disagreement  arising  imder 
the  specifications  the  decision  of  the  engineer  was  to  be  final. 

Under  the  administration  of  the  first  engineer  officer  in 
charge  in  the  beginning  of  the  supervision  of  the  work,  the 
classification  of  the  material  to  be  excavated  as  to  quaUty 
and  quantity  was  made  by  an  assistant  engineer.  This 
assistant  was  the  designated  agent  provided  for  by  the  con* 
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tract.  As  the  subordinate  or  designated  agent  he  made  an 
estimate  of  the  material,  and  about  every  10  days  submitted 
progress  charts,  upon  which  monthly  estimates  were  made 
out  for  the  payments.  His  record  of  the  work  consisted  of 
a  series  of  cross  sections  (called  progress  charts)  of  the  ground 
from  which  the  material  was  excavated.  These  cross  sec- 
tions were  drawn  to  a  scale  and  made  at  intervals  of  a  hun- 
dred feet  (sometimes  less)  and  contained  the  dimensions  of 
the  amount  of  work  in  each  cross  section  which  were  used  in 
making  up  the  entire  quantity  and  were  the  basis  upon 
which  the  estimates  of  the  different  classes  of  material  were 
made  up  and  upon  which  the  payments  were  made.  Mr. 
TurreU  was  the  designated  agent,  and  his  method  of  proce- 
dure was  to  calculate  the  areas  of  each  section  (or  sometimes 
the  whole  or  a  part  of  each  class  was  added  together),  and 
then  to  midtiply  the  mean  area  by  the  distance  between  two 
sections  which  gave  a  general  result  in  cubic  feet  and  which 
was  afterwards  stated  in  cubic  yards.  As  a  consequence 
of  the  complaints  of  the  contractors  the  engineer  in  chief 
examined  the  work  and  material  and  so  construed  the  con- 
tract as  to  direct  his  subordinate  agent  how  to  classify  the 
material — that  is,  how  to  distinguish  hardpan  from  earth 
excavation — the  principal  stating  to  his  agent  that  if  the 
normal  output  was  reduced  one-half  or  more  by  reason  of 
the  hardness  of  the  material  it  would  be  proper  to  allow 
classification  as  hardpan  if  other  conditions  of  the  work 
favored  such  classification.  The  subordinate  or  designated 
agent  then  reclassified  the  material  up  to  that  time  and 
made  an  allowance  of  about  14,000  cubic  yards  as  additional 
hardpan,  which  increased  the  compensation  of  the  contrac- 
tors, for  which  they  were  paid  with  the  approval  and  under 
the  decision  of  the  engineer  in  chief.  Following  this,  an 
experienced  classifier  of  material  was  appointed  an  inspector 
on  the  work  carried  on  by  direction  of  Turrell.  This  inspector 
personally  went  over  the  banks  of  the  canal,  using  a  mattock  in 
examining  the  work.  He  established  a  hardpan  line  and  ex- 
plained to  Turrell  how  to  differentiate  between  hardpan  and 
earth.  He  also  used  the  plow  test  imder  the  specifications  and 
made  a  thorough  investigation  and  showed  Turrell  that  all 
the  work  done  during  the  time  he  was  there  was  in  hardpan. 
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Turrell  refused  to  follow  the  reclassifying  methods  adopted 
by  the  inspector. 

Turrell  also  refused,  for  some  reason  not  explained,  to 
follow  the  directions  given  to  him  by  the  principal  engineer 
officer  after  making  the  allowance  of  the  14,000  cubic  yards 
which  the  principal  engineer  officer  had  directed.  On  the 
contrary,  Turrell  did  not  classify  according  to  the  construc- 
tion given  to  the  contract  by  his  principal,  nor  did  he  observe 
or  undertake  to  classify  any  more  material  according  to  the 
method  pointed  out  by  the  inspector  assigned  to  the  work 
for  the  purpose  of  making  a  thorough  investigation,  except 
as  hereinafter  stated. 

The  principal  engineer  officer  first  in  charge  of  the  work 
does  not  appear  to  have  had  knowledge  of  the  failure  of  his 
subordinate  to  obey  the  instructions,  inasmuch  as  this  prin- 
cipal was  relieved  from  duty  soon  after  the  allowance  of  the 
14,000  cubic  yards.  Complaints  were  made  again  in  regard 
to  the  classification  to  an  officer  who  was  placed  in  tempo- 
rary charge. 

This  officer  was  succeeded  by  Maj.  Harts,  to  whom  the 
contractors  again  complained  of  the  classification,  protesting 
orally  and  in  writing  to  the  last  engineer  officer  of  the  way 
they  were  being  treated.  Plaintiffs  submitted  a  formal 
claim  in  writing  to  the  last  officer  in  charge  for  97,000  cubic 
yards  of  additional  hardpan,  amounting  to  $31,534.70. 

The  matter. being  referred  again  to  Turrell,  the  work  was 
reexamined  by  him,  and  he  made  a  confidential  report  for  an 
allowance  for  hardpan  of  56,170  cubic  yards,  amounting  to 
$18,260.86.  This  recommendation  was  approved  by  Turrell's 
superior  officer  on  duty  as  the  assistant  engineer  in  local 
charge  of  the  work. 

From  all  the  testimony  and  circumstances  in  evidence  the 
court  is  satisfied  that  the  subsequent  failure  of  the  subordi- 
nate officer  who  refused  to  observe  the  directions  of  the  chief 
supervising  engineer  (after  the  allowance  set  forth  in  the 
first  paragraph  of  Finding  V)  resulted  in  an  erroneous  classi- 
fication. There  is  no  explanation  as  to  why  this  subordinate 
did  not  continue  to  classify  according  to  his  superior's  con- 
struction of  the  contract  as  to  that  material  excavated  for 
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which  plaintiffs  now  seek  compensation  as  hardpan  excava- 
tion—the amount  of  hardpan  involved  in  the  present  action 
bemg  an  addition  to  the  14,000  cubic  yards  between  stations 
30  and  60.  Especially  does  it  seem  that  after  an  experienced 
classifier  of  material  had  established  a  hardpan  line  by  using 
the  plow  test  contemplated  in  the  specifications  to  the  con- 
tract and  explained  to  the  local  subordinate  officer  how  to 
differentiate  between  hardpan  and  earth  excavation  there 
should  have  been  no  difficulty  in  making  the  necessary  re- 
classification to  conform  to  the  order  of  the  engineer  in  chief 
then  on  duty  at  the  works.  Be  this  as  it  may,  the  court  is 
of  opinion  that  the  final  action  taken  by  the  local  subordinate 
officer  in  charge  in  conformity  to  and  with  that  interpreta- 
tion put  upon  the  specifications  by  the  first  chief  engineer 
(in  response  to  the  request  of  the  district  engineer  and  dis- 
bursing officer  last  in  charge  to  examine  the  work  again)  is 
probably  the  best  basis  for  a  just  settlement.  At  the  same 
time  the  court  is  not  unmindful  that  in  hmiting  recovery  to 
the  sum  recommended  by  the  two  officers  named  in  the  sixth 
finding,  Turrell  and  Winn,  the  sum  for  which  judgment  is 
directed  is  possibly  too  small. 

It  is,  however,  reasonably  doubtful  that  plaintiffs  are 
entitled  to  the  enormous  amount  claimed  after  the  final 
decision  in  the  War  Office  looking  to  a  settlement  of  the 
dispute  in  the  courts.  The  increase  in  plaintiffs'  estimate 
of  hardpan  excavation  as  made  in  the  complaint  before  us 
is  so  far  in  excess  of  the  formal  claim  made  in  the  early  part 
of  the  year  1908  that  the  court  is  impressed  with  the  idea 
that  the  ad  damnum  is  greatly  exaggerated.  Finding  VI  in 
its  third  paragraph  discloses  that  in  the  early  part  of  that 
year  plaintiffs  claimed  for  only  97,000  cubic  yards  as  addi- 
tional hardpan,  which  under  the  contract  would  have 
entitled  them  to  $31,534.70.  Their  subsequent  claim, 
which  was  later  embodied  in  the  petition  and  has  been  con- 
sidered, is  for  enough  additional  hardpan  to  swell  the  claim 
to  $122,072.12. 

We  come  now  to  another  and  final  question:  Do  the  find- 
ings, taken  all  together,  support  the  judgment  under  that  line 
of  decisions  which  make  final  the  judgment  of  engineer  officers 
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in  contract  cases  f  KiMberg  v.  United  States,  97  U.  8.,  398; 
United  States  v.  Mueller^  113  ib.,  153;  Martinshurg  cfe  P.  B. 
Co.,  Y.  March,  114  ib.,  549;  Chicago,  Santa  Fe,  dkc,  R.  R. 
V.  Price,  138  ib.,  185;  Cfleasm  v.  United  States,  175  ib.,  588; 
Ripley  v.  Uniied  States,  220  ib.,  491;  222  ib.,  144;  223  ib., 
695.  In  other  words,  in  the  view  the  court  has  taken  of 
Government  liability  and  the  right  of  the  contractors  to 
prosecute  a  daun  for  anything  more  than  the  estimates 
before  the  chief  engineer  at  the  time  he  refused  to  make 
any  modification  of  the  estimates  submitted  to  him  as  he 
found  them  (before  the  Turrell  and  Winn  report)  is  the 
judgment  warranted  % 

Paragraph  29  of  the  specifications  provided  that  the  de- 
cision of  the  engiaeer  officer  in  charge  as  to  quality  and 
quantity  should  be  final.  That  paragraph  came  under  what 
tiie  specifications  termed  general  conditions. 

Paragraph  54  provided  that  in  case  of  any  doubt  or  dis- 
agreement arising  under  the  specifications  the  decision  of 
the  engineer  should  be  final.  By  paragraph  55  the  word 
''engineer"  was  understood  to  mean  the  United  States  Engi- 
neer officer  in  charge  of  the  work  or  his  designated  agent. 
These  two  last  paragraphs  came  imder  what  the  specifications 
termed  special  conditions. 

The  court  has  felt  safe  in  adopting  the  decision  of  the  engi- 
neer's subordinate  for  the  double  reason  that  the  word 
'  ''engineer"  was  construed  by  the  special  conditions  set  forth 
in  the  specifications  to  mean  the  designated  agent  of  the 
chief  engineer  and  because  this  designated  agent's  estimate 
conformed  to  the  first  engineer  officer's  interpretation  of  the 
contract.  No  doubts  have  been  suggested  as  to  the  correct- 
ness of  the  construction  given  to  the  contract  by  Maj.  New- 
comer, supported,  as  his  construction  was,  by  the  examina- 
tion of  an  experienced  classifier  of  the  material,  and  likewise 
supported,  as  the  estimates  finally  were,  by  other  officers 
whose  integrity  does  not  seem  to  be  involved. 

The  Chief  of  Engineers  of  the  Army,  at  the  seat  of  govern- 
ment, did  not  decide  adversely  to  the  contractors  as  to  their 
right  to  bring  suit  for  as  much  as  the  contractors  thought 
they  were  entitled  to  receive.  On  the  contrary,  this  high 
official  declared  that  if  Maj.  Harts  was  satisfied  that  a  mia- 
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take  had  been  made  it  shoidd  be  corrected,  but  that  if  not 
satisfied  the  o£S.GiaI  estimates  should  be  confirmed  to  the 
end  that  the  contractors  have  the  proper  basis  for  future 
action.  He  declared  that,  considering  the  statements  of 
Maj.  Harts  and  the  recommendations  of  Mr.  Turrell  that 
additional  allowance  be  made,  the  contractors  would  have 
ample  grounds  upon  which  to  base  a  claim  for  a  better 
classification  and  that  efforts  should  be  made  immediately 
for  the  gathering  of  all  necessary  information  and  data  to 
defend  the  claim  of  the  contractors  elsewhere  than  by  engi- 
neer officers.  This  decision  was  made  after  Maj.  Harts  had 
taken  the  ground  that  it  was  by  no  means  clear  that  error 
had  been  made  and  that  there  was  not  sufficient  data  avail- 
able on  which  he  could  base  a  correction  should  it  be  thought 
that  a  mistake  in  the  classification  had  been  made. 

In  refusing  to  make  any  modification  of  the  estimates 
submitted  to  him  this  court  must  regard  the  decision  of  this 
officer  as  made  without  proper  information  and  involving 
such  doubt  in  his  mind  as  to  make  the  decision  he  did 
render  a  formal  and  perfunctory  matter,  to  the  end  that  the 
contractors  might  prove  their  right  to  another  classification 
in  this  court,  which  alone  possesses  jurisdiction. 

It  is  not  doubted  at  this  late  day  that  where  a  contract 
provides  that  in  case  a  disagreement  arises  under  specifica- 
tions the  decision  of  the  engineer  is  final  unless  there  be 
fraud  or  such  gross  mistake  on  his  part  as  to  imply  bad 
faith.  In  the  case  under  consideration  the  contract  went  a 
UtUe  further  in  the  use  of  those  words  which  provide  that  in 
case  of  ^' doubt ''  the  decision  of  the  engineer  should  be  final. 
But  here  the  chief  engineer's  doubt  grew  out  of  the  fact 
that  he  did  not  see  the  excavated  material  and  did  not 
have  opportunity  to  see  or  make  any  kind  of  an  inspection 
of  the  material  taken  out.  There  was  disagreement  grow- 
ing out  of  the  doubt,  and  the  doubt  resulting  in  disagree- 
ment the  two  words  must  be  taken  to  mean  substantially 
the  same  thing.  The  rule  mentioned  applies  to  both  doubt 
and  disagreement. 

The  word  "  engineer"  was  declared  by  the  contract  to  mean 
the  engineer  officer  in  charge  of  the  work  or  his  designated 
agent.    This  designated  agent  made  a  decision,  which  was 
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in  turn  approved  by  one  above  him  but  subordinate  to  the 
chief  engineer,  who  came  to  the  work  too  late  to  have  much 
knowledge  either  of  the  subject  matter  or  of  his  duty  in  the 
premises.  The  court  will  not  undertake  to  say  under  these 
circumstances  that  the  chief  engineer  was  obUged  to  accept 
the  estimate  made  by  the  subordinate.  This  subordinate, 
as  we  have  ahready  seen,  though  sustained  by  two  other  offi- 
cers in  his  estimates,  probably  could  not  have  settled  the 
matter  after  the  chief  engineer  officer  took  chaise  and  in 
conffict  with  the  doubt  of  the  latter  official.  The  question 
is,  then,  whether  the  refusal  of  the  chief  engineer  to  modify 
under  the  circumstances  set  forth  in  Finding  VI  can  be  called 
a  decision. 

The  rule  mentioned  required  not  only  a  decision  but  a 
decision  involving  the  exercise  of  honest  judgment.  But  here 
there  was  a  failure  to  exercise  anything  more  in  the  nature 
of  a  judgment  beyond  the  expression  of  a  doubt,  which  meant, 
if  it  meant  anything,  that  the  parties  should  have  an  oppor- 
timity  to  present  proof  to  the  tribunal  having  jurisdiction. 
If  the  chief  engineer  did  not  go  to  the  work  in  time  to  form  a 
judgment  of  his  own  it  was  his  duty  to  take  information,  to 
the  end  that  he  might  make  a  more  certain  decision.  The 
refusal  to  modify  the  estimates  arising  out  of  the  chief  engi- 
neer's doubt  being  predicated  confessedly  upon  the  want  of 
information,  the  court  is  of  opinoin  that  there  was  a  failure 
to  exercise  that  kind  of  judgment  that  plaintiffs  were  entitled 
to  receive.  Under  these  circumstances  it  seems  proper  to 
say  that  there  was  a  failure  to  exercise  judgment  for  want  of 
information  when  we  consider  that  the  doubt  expressed  was 
to  give  the  contractors  opportunity  to  make  proof  of  their 
claim  to  a  court  which  the  chief  engineer  was  unwilling  to 
receive  as  a  disbursing  officer.  The  Government  should  have 
no  more  advantage  in  the  failure  of  the  engineer  officer  to 
better  inform  himself,  if  possible,  and  act  more  advisedly 
than  in  those  cases  where  there  was  a  failure  on  the  part  of 
the  officer  to  exercise  an  honest  judgment. 

It  seems  to  be  a  violation  of  the  spirit  and  intent  of  the 
contract  to  bind  the  contractors  in  the  decision  of  the  chief 
engineer  when  it  was  a  decision  rendered  without  adequate 
information. 
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While  it  is  true  that  the  chief  engineer  may  not  have  been 
bound  to  accept  the  interpretation  put  upon  the  contract  by 
his  predecessors  nor  yet  bound  to  receive  as  final  the  esti- 
mates recorded  by  others,  nevertheless  he  was  bound  either 
to  take  proof  to  better  satisfy  his  mind  (thereby  enabling 
him  to  comply  with  the  rule  that  he  must  make  an  honest 
decision)  on  better  proof  or  put  the  parties  in  position  where 
they  might  present  their  proof  in  another  forum. 

The  paragraph  in  the  specifications  can  not  be  said  to  have 
been  met  when  the  agent's  judgment,  being  required,  was 
followed  by  his  refusal  to  act,  the  chief  engineer  believing  at 
the  same  time  that,  in  justice  to  the  contractors,  they  should 
have  the  opportimity  to  present  their  case  on  more  proof 
elsewhere. 

The  court  is  of  opinion  that  the  action  of  the  chief  engi- 
neer in  charge  of  the  works  was  tantamount  to  a  refusal  to 
render  any  decision  at  all.  It  was  error  on  his  part  not  to 
examine  the  sides  or  banks  of  the  canals  and  to  make  such 
tests  in  connection  with  the  accessible  testimony  as  would 
enable  him  to  render  a  decision  approving  the  claim  or  disal- 
lowing the  same.  Inasmuch  as  this  engineer  officer  took  the 
view  that  he  was  a  disbursing  officer  and  that  he  could  not 
decide  the  matter,  we  must  regard  his  action  as  perfunctory 
and  not  a  sufficient  compUance  with  the  specifications  which 
required  him  to  make  a  final  decision  on  the  merits  of  the 
claim. 

In  United  States  v.  Adams,  9  Wall.,  661,  it  was  said  that 
where  proper  findings  are  not  made  by  this  court  on  specific 
matters  sufficient  to  enable  the  appellate  court  to  properly 
review  the  judgment,  additional  findings  should  be  made  on 
a  remand  of  the  cause.  This  proposition  was  acted  upon  in 
Bipley  v.  United  States,  220  U.  S.,  492.  It  may  be  our  duty 
to  be  more  explicit  in  the  findings,  but  as  the  case  presents 
enough,  in  our  opinion,  to  enable  the  appellate  court  to  review 
our  action  and  proceed  to  final  judgment  on  what  we  have 
found,  we  conclude  to  render  judgment  on  the  present  find- 
ings.   Injustice  may  result,  if  we  do  not,  to  the  contractors. 

The  view  of  the  court  is  that  plaintiffs  are  entitled  to  judg- 
ment in  the  sum  of  $18,260.86,  which  is  now  directed  to  be 
entered. 
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TOOMEY  BROS.   v.  THE  UNITED  STATES. 

[No.  28562.    Decided  January  5, 1914.] 

On  ihe  Proofs. 

On  January  2,  1902,  the  plaintiff  entered  into  a  contract  with  the  Govern- 
ment to  fumiah  all  the  material  and  labor  to  construct  a  lighthouae 
within  one  year  from  the  date  when  all  the  metal  work  provided 
for  in  the  contract  should  be  offered  for  delivery  to  the  United 
States  on  the  wharf  at  the  lighthouse  depot,  Lazaretto  Point, 
Baltimore.  The  woik  was  completed  and  turned  over  to  and  ac- 
cepted by  the  Govenmient  in  February,  1905,  more  than  one  year 
and  four  months  after  the  time  provided  for  its  completion  and  in 
the  final  settlement  the  accounting  officers  of  the  Treasury  deducted 
the  cost  of  inspection  iMiid  by  the  United  States  after  the  expiration 
of  the  contract  period. 
I.  Where  under  the  contract  the  right  of  the  contractor  if  he  fails  to 
complete  within  the  time  limit  to  an  extension  of  the  contract 
period,  depends  upon  the  judgment  of  the  engineer  officer  in 
charge,  it  is  not  competent  for  the  court  to  go  back  of  the  judgment 
of  the  engineer  in  an  attempt  to  revise  his  action,  unless  bad  faith, 
negligence,  or  mistake  so  gross  as  to  infer  bad  faith  is  shown. 
II.  A  contractor  can  not  be  excused  from  carrying  out  the  provisions  of 
the  contract  by  unforeseen  difficulties,  unless  performance  is 
rendered  impossible  by  the  act  of  God,  the  law,  or  the  other  party. 

III.  Where  the  engineer  acted  within  his  rights  in  refusing  to  extend  the 
time  for  the  completion  of  the  contract,  the  Government  can  not 
bo  held  liable  for  loss  or  damage  occasioned  thereby. 

IV.  Where  the  engineer  in  charge  of  the  work  directs  the  contractor  to 

perform  certain  work  and  use  certain  material,  and  thereafter 
rescinds  his  former  orders  and  directs  that  material  of  greater 
strength  be  substituted  therefor,  the  Government  is  liable  for  the 
cost  thereof. 

V.  In  the  absence  of  fraud  or  gross  mistake  such  as  would  imply  bad  faith, 

the  jud2;pnent  of  the  engineer  in  charge  of  executing  the  provisions 
of  a  contract  is  conclusive  and  binding  on  both  parties  to  the  con- 
tract. 

TTie  Reporter's  statement  of  the  case: 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  Petitioner  is  a  corporation  duly  organized  under  the 
laws  of  the  State  of  Connecticut,  and  is  located  at  Guilford, 
in  that  State. 

II.  On  the  2d  day  of  January,  1902,  petitioner  entered 
into  a  contract  in  writing  with  the  United  States,  through 
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Lieut.  Col.  W.  A.  Jones^  United  States  Army,  engineer  of  the 
fifth  lighthouse  district,  acting  for  and  in  behalf  of  the  United 
States,  for  the  furnishing  by  the  petitioner  of  all  the  materials 
and  labor  necessary  to  completely  construct  the  Point  No 
Point  Lighthouse,  Md.,  within  the  period  of  one  year  from 
the  date  when  all  of  the  metal  work  provided  for  in  the  con- 
tract should  be  offered  for  delivery  to  the  United  States  on 
the  wharf  of  the  United  States  lighthouse  depot.  Lazaretto 
Point,  Baltimore,  Md.  The  contract  and  specifications  were 
made  part  of  the  petition. 

in.  Under  the  provisions  of  the  contract  requiring  inspec- 
tion of  all  material  and  workmanship,  F.  C.  Arthur  was  ap- 
pointed by  the  Lighthouse  Board  as  inspector  and  superin- 
tendent of  construction,  with  board  and  transportation. 

Said  Arthur  had  been  a  Government  contractor  and  had 
been  inspector  and  superintendent  of  work  done  by  claimant 
company  under  a  prior  contract  for  the  erection  of  Hooper 
Island  Lighthouse.  Claimant  protested  against  the  appoint- 
ment of  said  Arthur  as  inspector  on  the  groimd  that  he  had 
shown  himself  to  be  biased,  capricious,  harsh,  oppressive, 
and  unfair  toward  claimant  in  connection  with  the  work  on 
said  Hooper  Island  Lighthouse.  Said  charges  were  investi- 
gated by  the  engineer  in  charge  and  were  foimd  not  to  be 
substantiated.  It  does  not  appear  that  said  inspector  was 
biased  or  unfair  toward  claimant  in  the  inspection  of  the 
work  tmder  the  contract  upon  which  this  claim  arises. 

IV.  Claimant  company  entered  upon  the  performance  of 
the  contract  by  the  construction  of  a  caisson  at  Solomons 
Island,  about  18  miles  distant  from  the  site  of  the  proposed 
lighthouse. 

In  preparing  said  caisson  to  be  sunk  at  the  site  claimants 
covered  the  bottom  with  a  coat  of  concrete  to  a  imiform 
depth  of  about  12  inches  and  also  placed  three  courses  of 
iron  in  the  same  before  said  caisson  was  towed  out  to  the  site 
where  it  was  to  be  sunk.  When  this  work  had  been  done 
there  appeared  to  be  a  lean  or  list  in  the  caisson  of  from  one 
to  two  feet,  and  the  Government  inspector  suggested  to 
claimants  while  the  caisson  was  still  at  Solomons  Island  to 
fasten  the  tow  line  to  the  upper  or  higher  side  of  the  caisson, 
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which  would  cause  it  to  be  towed  more  easily  to  the  light- 
house site. 

On  the  morning  of  April  3rd;  1903,  the  weather  being  fresh 
at  the  time  and  somewhat  threatening,  claimant  company 
caused  the  caisson  to  be  taken  in  tow  and  started  for  the 
location  of  the  lighthouse.  Said  caisson  reached  the  site 
of  the  work  about  3  or  4  o'clock  in  the  afternoon  of  the  same 
day,  by  which  time  the  witter  had  become  so  rough  as  to 
make  the  sinking  of  the  caisson  extremely  hazardous. 

Claimants  had  built  a  pier  alongside  the  site  of  the  proposed 
lighthouse  for  use  in  connection  with  the  sinking  of  the  cais- 
son, filUng  it  with  concrete,  and  doing  the  preUminary  work 
necessary  in  connection  with  the  construction  of  the  light- 
house. Said  pier  was  constructed  of  piling  of  about  40  feet  in 
length  driven  into  the  bay,  there  being  about  140  piles  in  said 
structure,  and  the  dimensions  of  same  were  about  75  by  110 
feet.  Twenty-one  of  these  piles  were  old  ones,  which  had 
been  used  by  claimants  in  a  former  pier  at  Hoopers  Island. 
The  pier  on  the  day  on  which  the  caisson  arrived  was  in  a 
weak  condition.  It  had  upon  it  a  hoisting  derrick,  boilers, 
engines,  cement,  concrete,  outfit  and  equipment  for  machinist 
and  blacksmith,  and  other  tools  and  supplies,  together  with 
three  shanties,  and  the  day  previous  to  the  arrival  of  the 
caisson  there  had  been  brought  down  and  deposited  upon 
the  pier  125  tons  6{  crushed  stone,  which  caused  it  to  list  to 
one  side  and  to  shake  and  tremble. 

y.  Shortly  after  the  arrival  of  the  caisson  an  attempt  was 
made  to  sink  the  same  in  place  at  the  site  of  the  pier.  In 
order  to  expedite  the  sinking,  claimant  company  let  water 
into  the  caisson,  which  ran  to  the  lower  side  and  caused  the 
caisson  to  lean  against  the  pier,  whereupon  the  pier  collapsed 
and  sank  into  the  water,  together  with  everything  on  it. 
The  weather  and  the  conditions  of  the  water  at  the  time  of 
the  sinking  of  said  caisson  were  rough.  Attempt  was  m'ade 
to  attach  a  line  to  the  caisson  so  as  to  bring  it  to  an  erect 
position  before  settling  it  at  the  site,  but  this  was  found  to 
be  impossible,  and  the  caisson  was  left  over  night  by  claimant 
company  on  its  side  and  partly  sunk  in  the  bottom  of  the  bay. 

The  next  day,  April  4,  the  caisson  turned  entirely  over, 
causing  its  contents  to  be  thrown  into  the  river,  after  which 
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it  drifted  down  Chesapeake  Bay.  Some  members  of  claim- 
ant company  followed  it  in  a  tug  chartered  for  the  purpose, 
and  after  two  days  and  one  night  they  succeeded  in  cap- 
turing the  caisson  and  towed  it  back  to  Sk)lomons  Island  in 
a  damaged  condition.  The  caisson  was  upturned  and  re- 
paired and  afterwards  taken  and  simk  at  or  near  the  first 
site  of  Point  No  Point  Lighthouse. 

The  loss  to  claimants,  due  to  the  sinking  of  the  pier  and 
the  recovery  and  repairs  to  the  caisson,  loss  of  machinery, 
tools,  and  other  material,  amounts  to  about  the  sum  of 
$11,108.82.- 

VI.  In  May  and  June,  1903,  on  account  of  the  delay  caused 
by  the  loss  of  the  pier  and  the  damage  to  the  caisson  as  afore- 
said, claimants  asked  for  an  extension  of  the  time  in  which  to 
complete  the  work.  Said  requests  were  denied  by  the  Grov- 
ernment,  and  claimants  were  required  to  proceed  with  the 
work  and  complete  the  same  in  strict  accordance  with  the 
plans,  specifications,  and  contract. 

VII.  In  November,  1903,  claimant  company  began  the 
construction  of  a  second  pier  and  shanty  thereon,  and  con- 
tinued work  on  same  when  the  weather  permitted  until  to- 
ward the  end  of  December,  1903,  when  same  was  practically 
completed.  This  pier,  together  with  the  shanty,  tools,  air 
compressor,  en^es,  etc.,  on  same,  was  carried  away  by  ice 
and  stress  of  weather  about  February  14, 1904.  Said  second 
pier  was  smaller  than  the  first  one,  and,  together  with  the 
machinery,  tools,  etc.,  upon  it  at  the  time  it  went  down,  was 
reasonably  worth  the  sum  of  $4,550. 

The  contract  and  specifications  do  not  require  that  claim- 
ants should  build  a  pier,  and  it  appears  that  a  pier  was  not 
necessary  in  order  to  perform  the  work  under  the  contract. 

VIII.  After  the  caisson  had  been  repaired  and  taken  to 
the  lighthouse  site,  claimants,  on  October  22,  1903,  began 
depositing  concrete  in  it  about  10  o'clock  a.  m.,  without  pre- 
viously wetting  the  concrete,  but  pouring  water  upon  it  after 
it  had  been  placed  in  the  caisson,  and  continued  such  deposit 
until  8  p.  m.  of  that  day.  The  inspector  for  the  Govern- 
ment objected  to  this  method  as  not  beii^  according  to  the 
specifications,  and  on  October  25,  1903,  reported  the  matter 
to  the  engineer  officer  at  Baltimore.    In  reply  to  that  letter 
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the  engineer  officer  wrote  the  mspector  October  30,  1903, 
instructing  him  to  inform  claimants  that  no  payments  what- 
ever would  be  made  on  the  contract  imtil  he  had  an  official 
statement  in  writing  from  said  inspector  that  the  work  in  all 
its  details  was  in  strict  accordance  with  the  terms  of  the 
contract  and  specifications.  On  November  6,  1903,  said 
inspector  wrote  claimants  as  follows :  "  In  continuance  of  mj 
formal  protest  made  to  you  in  person  at  the  site  and  at  the 
time  of  placing  certain  dry  materials  purporting  to  be  con- 
crete within  the  structure  of  the  Point  No  Point  Lighthouse 
from  10  a.  m.  until  8  p  m.,  Oct.  22,  1903,  you  are  hereby 
informed  that  the  said  materials  are  rejected." 

In  the  meantime  claimants  had  proceeded  with  the  work, 
and  in  order  to  seeing  the  safety  of  the  caisson  had  deposited 
about  500  tons  of  properly  mixed  concrete  on  top  of  that 
deposited  on  October  22. 

On  November  8, 1903,  claimants  wrote  the  engineer  officer 
denying  that  any  materials  were  placed  in  the  caisson  except 
in  accordance  with  the  specifications  and  formally  protested 
against  the  action  of  the  inspector  in  rejecting  said  concrete 
and  stating  that  if  required  to  take  out  and  replace  the  work 
already  done  in  order  to  complete  the  contract  they  would 
at  least  hold  the  inspector  personaUy  liable  for  any  extra 
expense.  To  this  the  engineer  officer  replied  by  letter  on 
November  14,  1903,  that  the  requirements  of  the  letter  of 
November  6  would  be  rigidly  insisted  upon. 

Claimants  thereafter  had  several  conversations  with  the 
engineer  officer  and  tried  to  show  him  that  the  concrete  was 
all  right,  and  that  it  ought  to  be  accepted.  As  a  result,  said 
engineer  told  claimants  he  would  have  a  shaft  sunk,  and  if 
upon  examination  ho  foimd  it  was  good,  sound  concrete  he 
would  accept  it.  On  December  15,  1903,  claimants  wrote 
to  the  engineer  stating  that  they  had  a  gang  of  men  ready 
for  about  a  week  to  start  work  on  the  foimdation  again,  and 
asking  how  soon  he  expected  to  bore  a  hole  to  test  the  con- 
crete according  to  agreement.  The  shaft  was  sunk  the  latter 
part  of  December  and  first  part  of  January,  1904,  and  said 
engineer  officer  went  down  and  examined  tibe  concrete  com- 
plained of  and  found  it  was  not  in  accordance  with  the  speci- 
fications, but  in  the  exercise  of  his  judgment  as  to  the  best 
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interests  of.  the  Goveminent  he  accepted  the  concrete  on 
JanuaiT  11,  1904.  This  caused  a  delay  of  55  days'  work  on 
the  caisson. 

During  a  portion  of  the  time  the  work  of  concreting  was 
suspended  pending  the  decision  of  the  engineer  officer,  as 
aforesaid,  claimants  were  at  work  on  the  second  pier  referred 
to  in  Finding  VII. 

IX.  Inspector  Arthur  had  left  the  work  Noyember  15, 

1903,  pending  the  settlement  of  the  question  as  to  the  rejected 
concrete.  On  December  15,  1903,  claimants  wrote  to  the 
engineer  officer  that  they  needed  an  inspector.  Thereupon 
Inspector  Arthur  went  down  to  the  work,  arriving  there 
December  17  and  found  claimants  were  not  ready  for  an 
inspector  at  that  time,  as  they  wore  waiting  to  hear  about 
the  concrete.  After  the  engineer  officer  decided  to  accept 
the  concrete  as  it  was,  as  set  forth  in  Finding  VIII,  Inspector 
Arthur  returned  to  the  work  January  12, 1904,  and  continued 
his  duties  as  inspector  and  superintendent  of  construction. 

X.  The  third  course  cylinder  plates  were  lost  in  the  bay 
at  the  time  the  caisson  turned  over  and  were  never  recovered. 

When  claimants  got  ready  to  take  the  caisson  down  to  the 
site  a  second  time  the  plates  designed  for  the  fourth  course 
were  used  on  the  third  course. 

At  the  request  of  claimant  Col.  Jones,  the  engineer  officer, 
while  at  the  site  on  January  11,  1904,  gave  claimant  permis- 
sion verbally  to  use  the  plates  intended  for  the  5th  course 
on  the  4th  course,  and  it  did  so  use  them.  When  said  engi- 
neer returned  to  his  office  at  Baltimore  and  examined  the 
drawings  and  specifications  he  found  there  was  a  difference 
in  the  thickness  of  the  iron  designed  for  the  two  courses. 
He  thereupon  directed  claimant  by  letter  of  January  18, 

1904,  to  use  the  7th  course  plates  on  the  4th  course  and 
retain  the  5th  and  6th  courses  in  their  respective  positions, 
leaving  the  7th  course  to  be  replaced  by  any  iron  that  might 
be  recovered  from  the  bay  or  by  new  castings.  Claimants 
carried  out  the  direction  of  the  engineer  officer  apd  removed 
the  5th  course,  induding  the  concrete,  and  substituted  the 
7th  course  in  its  place.  The  cost  to  claimants  of  removing 
the  5th  course  plates  from  the  4th  course  was  $500. 

Taere*— c  o— yol  49— is 12 


178  December  Term  1918-14.  W  c.  as. 

Irgameit    for    the    PUlatlff. 

XI.  The  work  was  completed  and  turned  over  to  and 
accepted  by  the  United  States  in  February,  1905,  more  than 
one  year  and  four  months  after  the  time  provided  for  its 
completion  by  the  contract. 

In  the  final  settlement  with  claimants  the  accounting 
officers  of  the  Treasury  deducted  from  the  amount  due  claim- 
ants under  the  contract  the  stun  of  $2,004.21  as  the  cost  of 
inspection  paid  by  the  United  States  after  the  expiration  of 
the  contract  period,  being  one  year  and  four  months. 

Mr.  L.  T.  Michener  for  the  plaintiff.  Perry  6,  Michener 
was  on  the  brief. 

The  contract  required  the  completion  of  the  work  in 
twelve  months,  and  it  contained  the  following  proviso: 

"Provided,  however,  that  if  the  party  (or  parties)  of  the 
first  part  shall,  by  fresnets,  ice,  or  other  force  or  violence  of 
the  elements,  and  hj  no  fault  of  their  own,  be  prevented 
either  from  commencing  or  completing  the  work  or  deliver- 
ing the  materials  at  the  time  a^eed  upon  in  this  contract, 
such  additional  time  may,  in  venting,  be  allowed  him  or  them 
for  such  commencement  or  completion  as,  in  the  judgment 
of  the  party  of  the  second  part,  or  his  successors,  shall  be 
just  and  reasonable,  any  adaitional  expense  incurred  by  the 
United  States  on  account  of  inspection  or  otherwise  during 
the  extension  to  be  deducted  from  the  contract  price  of  the 
work."     (Italics  ouis.) 

This  proviso  permitted  the  (jovemment,  in  case  of  freshets, 
ice,  or  other  force  or  violence  of  the  elements,  to  give  addi- 
tional time,  "such  additional  time  may,  in  writing ,  be 
allowed  him  or  them,"  etc.,  and  as  "shall  be  just  and  reason- 
able, any  additional  expense  incurred  by  the  United  States 
on  account  of  inspection  or  otherwise  during  the  extension 
to  be  deducted  from  the  contract  price  of  the  work."  The 
additional  expense  on  account  of  inspection  "during  the 
extension"  was  to  be  deducted.  It  will  be  noticed  that  there 
is  but  one  kind  of  extension  specified  or  permitted — an  exten- 
sion in  wrUiTig.  The  words  "  the  extension"  can  only  relate 
or  apply  to  an  extension  made  according  to  the  contract, 
and  there  could  be  no  extension  except  one  in  writing.  The 
parties  contracted  for  no  other  form  or  manner  of  extension. 

The  contract  controls  absolutely,  because  there  is  no  stat- 
utory or  constitutional  provision  fixing  the  rights  and  obli- 
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gations  of  the  parties  as  to  costs  of  inspection.  The  respon- 
sibilities of  the  parties  were  fixed  by  their  contract.  No 
liability  attached  to  either  party  save  that  which  was  set 
forth  in  the  contract.  That  instrument  measured  the  lia- 
bility of  each  party. 

We  thus  summarize  the  rules  of  law  so  admirably  set  forth 
in  the  opinion  of  Atkinson,  J.,  in  N,  J.  Foundry  db  Machine 
Co.  T.  United  States,  44  C.  CIs.,  178;  186,  where  it  was  said: 

"The  purpose  of  a  contract  in  writing  is  to  set  out  the 
intention  of  the  parties,  define  their  rights,  and  declare  their 
responsibilities.    That  which  is  not  within  the  contract  is  no 

Eart  of  it  unless  mutual  mistake  is  shown.  Whatever  may 
ave  been  said  or  done  by  the  parties  prior  to  the  execution 
of  a  written  contract  must  be  treated  as  merged  in  it^  and 
no  liability  by  either  party  can  attach,  save  that  which  is 
set  forth  in  the  writing.  A  contract  having  been  reduced  to 
writing  and  signed  by  the  contracting  parties,  the  liability 
of  each  party  must  be  measured  thereby." 

We  submit  that  the  obligations  of  the  proviso  are  mutual 
and  dependent  and  that  if  the  Government  ofiicials  gave 
additional  time  in  writing,  then,  and  only  then,  the  claimant 
was  required  to  meet  any  additional  expense  incurred  by 
the  Government  on  account  of  inspection  during  the  extended 
period. 

It  seems  to  us  that  the  proviso  clearly  falls  within  the  rule 
stated  by  Mr.  Justice  Miller  in  Phillips  v.  Seymour,  91  U.  S., 
646,  650,  where  that  great  judge  said: 

''Where  a  specified  thing  is  to  be  done  by  one  party  as 
the  consideration  of  the  thmg  to  be  done  by  the  other,  it  is 
undeniably  the  general  rule  uiat  the  covenants  are  mutual, 
and  are  dependent,  if  they  are  to  be  performed  at  the  same 
time;  and  if,  bvthe  terms  or  nature  of  the  contract,  one  is 
first  to  be  performed  as  the  condition  of  the  obligation  of 
the  other,  that  which  is  first  to  be  performed  must  oe  done, 
or  tendered,  before  that  party  can  sustain  a  suit  against  the 
other." 

The  language  of  the  court  in  Loud  v.  Pomona  Land  dh 
Water  Co.,  153  U.  S.,  564,  576,  is  particularly  appropriate. 
The  court  said: 

"The  question  whether  covenants  are  dependent  or  inde- 
pendent must  be  determined  in  each  case  upon  the  proper 
construction  to  be  placed  on  the  language  employed  oy  the 
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parties  to  express  their  agreement.  If  the  language  is  clear 
and  unambiguous  it  must  be  taken  according  to  its  plain 
meaning  as  expressive  of  the  intention  of  the  parties,  and 
under  settled  principles  of  judicial  decision  should  not  be 
controlled  by  the  supposed  mconvenience  or  hardship  that 
may  follow  such  construction.  If  parties  think  proper,  they 
may  agree  that  the  ri^ht  of  one  to  maintain  an  action  against 
another  shall  be  conditional  or  dependent  upon  the  plaintiff's 
performance  of  covenants  entered  into  on  ms  part.  On  the 
other  hand,  they  may  agree  that  the  performance  by  one 
shall  be  a  condition  precedent  to  the  performance  by  the 
other.  The  Question  in  each  case  is.  Which  intent  is  dis- 
closed by  the  language  employed  in  the  contract?" 

When  an  engineer  or  agent  acts  as  set  forth  in  this  case 
he  confers  no  legal  rights  on  the  United  States,  nor  do  such 
acts  deprive  the  contractor  of  his  legal  rights.  On  the  con- 
trary, such  acts  confer  a  right  of  action  in  damages  on  the 
contractor  against  the  United  States. 

Mr.  Arthur  so  conducted  himself  concerning  the  perform- 
ance of  the  contract  as  to  be  guilty  of  interference  with  the 
contractor,  thus  fastening  on  the  United  States  liability  for 
all  the  loss  and  damage  that  occurred  after  the  interference 
began  and  from  that  time  until  the  job  was  finally  completed 
and  accepted.  Smith's  case,  94  U.  S.,  214,  217;  CoUins  dh 
FarweU,  34  C.  Qs.,  294,  327;  Ohio  River  Con.  Co.  case,  46 
C.  Cls.,  542,  553;  Roettinger^s  case,  26  C.  Cls.,  391. 

The  acceptance  of  the  concrete  by  Colonel  Jones,  in  spite 
of  the  adverse  decision'  of  Mr.  Arthur,  is  binding  and  con- 
clusive on  the  United  States,  and  it  deprived  the  Govern- 
ment of  the  right  to  question  now  the  sufficiency  of  the  con- 
crete and  the  method  of  laying  or  placing  it  in  the  job.  Elec^ 
trie  Fire.  Co.  case,  39  C.  Cls.,  307,  315. 

The  item  covering  inspection  charges  is  a  lawful  claim. 
The  law  of  the  contract  does  not  justify  the  making  of  this 
deduction.  The  contract  gives  to  the  United  States  the 
right  to  deduct  inspection  charges  only  when  the  time  for 
completing  the  contract  has  been  extended  in  writing.  Peti- 
tioner asked  more  than  once  for  an  extension  but  it  was 
denied,  and  the  completion  of  the  contract  was  required 
peremptorily.  The  work  went  on  and  it  was  completed  and 
accepted  long  after  the  time  fixed  for  completion  by  the 
specifications.     As  the  Government  did  not  extend  the  time 


4»  C.  Cta.1  TOOMBT  V.  U.  S.  181 


A.rf«aeMt    for    tke    DefoBdaatt. 

in  writing  it  did  not  have  the  lawful  right  to  deduct  inspec- 
tion charges.  This  follows  because  there  are  no  provisions 
in  the  contract  or  specifications  giving  the  right  to  deduct 
costs  of  inspection  upon  a  failure  to  complete  the  contract 
within  the  time  required  by  its  terms.  As  the  Gk>vemment 
did  not  save  any  rights  in  that  way,  or  in  those  circumstances, 
none  vested  in  it.  N.  J.  F.  dk  M.  Co.  case,  44  C.  Cls.,  178, 
186,  and  cases  cited. 

The  facts  established  by  the  evidence  show  that  the  fail- 
ure to  complete  the  contract  within  the  time  specified  caused 
the  petitioner  the  loss  of  profits  that  it  would  have  earned 
otherwise  and,  therefore,  it  foUows  that  petitioner  is  entitled 
to  recover  the  profits  so  lost.  Myerle's  case,  31  G.  Cls.,  105; 
Monroe' 8  case,  35  C.  Cls.,  199. 

Mr.  F,  TT.  CoUiTis,  with  whom  was  Mr.  AssistarU  Attorney 
General  Huston  Thompson,  for  the  defendants. 

It  has  been  repeatedly  held  that  recovery  can  not  be  had 
in  the  Court  of  Claims  for  injuries  to  property  occasioned  by 
the  tortuous  acts  of  the  Government's  agents  or  employees, 
and  hence,  if  the  court  should  find  that  Superintendent 
Arthur  acted  in  an  arbitrary,  careless,  malicious,  or  negligent 
manner  and  the  caisson  and  pier  were  wrecked  thereby,  this 
would  be  a  tort  and  there  could  be  no  recovery  therefor  in 
the  Court  of  Claims. 

Thus  it  was  held  in  the  case  of  Morgan  v.  United  States, 
14  Wallace,  531,  that  recovery  could  not  be  had  in  the 
Court  of  Claims  for  injuries  to  a  vessel,  occasioned  by  the 
tortuous  act  of  the  officer  of  the  Government  in  compelling 
the  master,  against  his  better  judgment,  to  proceed  to  sea. 

This  is  exactly  in  point  with  the  contention  of  the  claim- 
ants herein,  and  even  if  their  contention  be  correct,  which  it 
is  not,  the  Government,  as  before  stated,  would  not  be  liable. 

In  the  case  of  United  States  v.  Kimhal,  13  Wallace,  630, 
it  was  held  that  where  a  vessel  imder  contract  with  the 
Government  had  proceeded  to  the  place  of  destination,  and 
tendered  a  delivery  of  the  cargo  to  a  quartermaster,  who 
was  the  consignee,  but  who  refused  to  accept  it  and  ordered 
her  to  proceed  to  another  port,  and  the  master  of  the  vessel 
refused  to  comply,  on  the  groimd  that  the  state  of  the  tide 
rendered  it  unsafe  to  depart,  whereupon  the  vessel  was 
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towed  by  the  Gk)Yenmient  tug  and  was  injured  by  striking 
on  the  bar,  the  case  was  one  of  impressment  of  the  vessel 
and  not  of  an  implied  contract;  and  the  Court  of  Claims  has 
no  jurisdiction  of  a  suit  for  damages. 

The  rules  of  law  applicable  to  negligence  are  perhaps  too 
well  settled  to  demand  extended  reference. 

As  stated  in  the  case  of  Monte  AUegre,  9  Wheaton,  616, 
when  one  of  two  innocent  persons  must  suffer,  he  to  whom 
is  imputable  negligence,  or  want  of  the  employment  of  all 
the  means  within  his  reach  to  guard  against  the  injury, 
must  bear  the  loss. 

And  in  the  case  of  BaHtimore  and  P.  R.  R.  Oomyany  y. 
JoneSj  95  U.  S.,  439,  it  was  held  that  negligence  is  the  failure 
to  do  what  a  reasonable  and  prudent  person  would  ordinarily 
have  done  under  the  circumstances  of  the  situation;  or 
doing  what  such  a  person,  under  the  existing  circumstances, 
would  not  have  done.  The  duty  is  dictated  and  measured 
by  the  exigencies  of  the  occasion. 

Also,  in  the  Union  P.  R.  Company  v.  McDonaldj  162 
U.  S.,  262,  it  was  held  that  negligence  is  the  omission  to  do 
something  that  a  reasonable,  prudent  man,  guided  by  those 
considerations  that  ordinarily  regulate  the  conduct  of 
human  affairs,  would  do,  or  doing  something  that  a  prudent 
or  reasonable  man  would  not  do  under  all  the  circumstances 
of  the  particular  transaction. 

Also,  in  the  case  of  the  National  Savings  Bank  v.  Ward, 
100  U.  S.,  195,  it  was  held  that  negligence,  to  be  actionable, 
must  occur  in  breach  of  a  legal  duty  arising  out  of  contract 
or  otherwise  owing  to  the  person  sustaining  the  loss. 

Likewise  in  the  case  of  Ohamock  v.  Texas  and  P.  B.  Com- 
pany, 194  U.  S.,  432,  it  was  held  that  negligence  has  always 
relation  to  the  circumstances  in  which  one  is  placed  and  what 
an  ordinarily  prudent  man  would  do  or  omit  in  such  cir- 
cumstances. 

And  in  Milwaukee  and  St.  P.  R.  Company  v.  Arms,  91 
U.  S.,  489,  it  was  held  that  gross  negligence  is  a  relative 
term.  It  is  doubtless  to  be  understood  as  meaning  a 
greater  want  of  care  than  is  implied  by  the  term  "ordinary 
negligence,"  but,  after  all,  it  means  the  absence  of  the  care 
that  is  necessary  under  the  circumstances. 
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Atkinson,  Judge,  delivered  the  opinion  of  the  court: 

The  plaintiff  company  sues  the  United  States  to  recover 
the  sum  of  $39,938.54  growing  out  of  the  construction  of  a 
Government  lighthouse  at  Point  No  Point,  on  the  Patuxent 
River  near  its  junction  with  the  Chesapeake  Bay  in  the  State 
of  Maryland. 

On  January  2,  1902,  claunant  company  entered  into  a 
written  contract  with  the  United  States,  through  Ideut.  Col. 
W.  A.  Jones,  engineer  of  the  fifth  lighthouse  district,  to  fur- 
nish all  the  materials,  labor,  etc.,  necessary  to  completely 
construct  the  above-mentioned  lighthouse  within  the  period 
of  one  year  for  the  sum  of  $38,880. 

The  specifications  required  the  lower  part  of  the  structure 
to  consist  of  a  square  wooden  caisson,  provided  with  a  work- 
ing chamber  and  air  shaft.  On  the  roof  of  this  caisson  was 
to  rest  a  cast-iron  foundation  cylinder,  trumpetr^haped  on 
top,  which,  after  being  sunk  to  the  proper  depth  below  the 
bottom  of  the  bay,  was  to  be  filled  as  follows:  The  working 
chamber  of  the  caisson  and  a  part  of  the  air  shaft  with  con- 
crete, the  four  segmental  parts  of  the  foundation  cylinder 
with  sand  and  large  stones,  and  the  rest  of  the  cylinder  with 
concrete,  except  the  spaces  for  cisterns  and  cellar.  The  cais- 
son, after  being  moored  over  the  correct  place,  the  one  staked 
out  by  the  Ldghthouse  Board,  was  to  be  lowered  by  gradually 
extending  the  cylinder  and  the  air  shaft  in  the  height  and 
filling  in  with  concrete,  in  manner  and  in  detail  described  at 
length  in  the  specifications. 

The  plaintiff  company  constructed  a  pier  on  piles  extending 
out  a  considerable  distance  into  the  Patuxent  River,  where 
the  lighthouse  was  to  be  erected,  and  early  in  April,  1903,  the 
caisson  was  towed  from  Solomons  Island,  18  miles  distant,  to 
the  place  of  permanent  location  on  the  Patuxent  River. 
When  the  caisson  reached  said  pier,  April  3,  the  water  was 
very  rough,  which  caused  the  caisson  to  tip  and  turn  over, 
thereby  crushing  the  pier  and  sending  it  to  the  bottom  of  the 
river  with  all  the  machinery,  material,  and  other  appUances 
thereon  belonging  to  the  plaintiff  company,  causing  a  loss 
to  it  of  about  $11,108.82,  as  shown  by  Finding  V.  The  cais- 
son drifted  down  the  river  and  into  the  Cheaspeake  Bay,  and 
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after  an  effort  extending  over  two  days  and  one  night,  by 
means  of  a  tugboat  chartered  by  plaintiff ,  it  was  recovered 
in  a  damaged  condition  and  returned  to  Solomons  Island 
near  the  point  from  which  it  had  drifted.  On  October  22, 
1903,  after  it  had  been  repaired,  it  was  towed  back  to  the 
lighthouse  site  and  an  effort  was  again  made  to  place  it  in 
position.  The  work  of  filling  the  concrete  in  the  caisson  was 
stopped  on  November  16  by  the  Government  superintendent, 
because,  as  he  claimed,  the  concrete  was  not  up  to  the  stand- 
ard required  by  the  specifications,  and  a  delay  of  55  days  in 
the  work  was  occasioned  thereby,  viz,  from  November  16, 
1903,  to  January  11,  1904.  On  said  latter  date  lieut.  Col. 
W..  A.  Jones,  engineer  in  charge,  visited  the  site  of  the  work, 
approved  the  concrete,  although  he  stated  that  it  was  not 
fully  up  to  the  required  standard,  and  accordingly  allowed 
the  work  to  proceed. 

It  was  for  a  time  believed  by  the  contractors  that  the 
caisson  could  be  put  in  place  without  the  aid  of  a  pier,  but 
during  the  55  days'  delay  occasioned  by  the  rejection  of  the 
cement  referred  to  above,  a  new  and  stronger  pier  was  con- 
structed; and,  unfortunately  for  the  contractors,  it  was,  on 
February  14,  1904,  carried  away  by  a  flood  of  water  and  ice 
in  the  Patuxent  River,  occasioning  an  additional  loss  to  the 
plaintiff  company  of  about  $4,550,  as  set  forth  in  Finding 
Vn.  It  is  contended  by  plaintiff  that  the  refusal  of  the  Gov- 
ernment inspector  to  allow  the  use  of  concrete,  which  it  main- 
tains was  in  accordance  with  the  specifications,  causing  the 
delay  of  55  days  in  the  prosecution  of  the  work,  as  hereiu- 
before  stated,  resulted  in  an  actual  loss  to  it  of  $9,800. 

The  contract  required  the  completion  of  the  work  in  12 
months,  and  it  is  apparent  that  under  ordinary  circumstances 
and  conditions  that  period  of  time  would  have  been  suflScient. 
The  following  provisions,  however,  were  inserted  in  the  con- 
tract to  provide  for  the  unforseen: 

'* Provided,  however,  that  if  the  party  (or  parties)  of  the 
first  part  shall  by  freshets,  ice,  or  other  force  or  violence  of 
the  elements,  and  by  no  fault  of  their  own,  be  prevented 
either  from  commencing  or  completing  the  work  or  deUver- 
ing  the  materials  at  the  time  agreed  upon  in  this  contract, 
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such  additional  time  may^  in  writing,  be  allowed  ]nm  or  them 
for  such  commencement  or  completion  as,  in  the  judgment 
of  the  party  of  the  second  part,  or  his  successors,  shall  be 
just  ana  reasonable,  any  adoitional  expense  incurred  by  the 
United  States  on  account  of  inspection  or  otherwise  during 
the  extension  to  be  deducted  from  the  contract  price  of  the 
work. 

''It  is  further  understood  and  agreed  that  in  case  of  failure 
on  the  part  of  the  party  of  the  first  part  to  complete  this  con- 
tract as  specified  and  agreed  upon,  that  the  said  United  States 
shall  have  the  right  to  recover  any  or  all  damages  incurred  bv 
reason  of  said  failure  by  the  party  of  the  first  part,  and  shall 
also  have  the  right  to  recover  whatever  sums  may  be  ex- 
pended by  the  party  of  the  second  part  in  completing  the 
said  contract  in  excess  of  the  price  herein  stipulated  to  be 
paid  to  the  party  of  the  first  part  for  completing  the  same." 

It  is  further  shown  by  the  findings  that  after  the  breaking 
down  of  the  first  pier,  plaintiff  company  saw  the  impossibility 
of  completing  the  contract  within  the  contract  period  of  one 
year,  and  it  thereupon  made  a  request  in  writing,  followed  by 
additional  verbal  requests,  for  an  extension;  but  these  re- 
quests were  denied  by  the  defendants  and  the  completion  of 
the  contract  under  its  terms  was  peremptorily  demanded  by 
the  engineer  in  charge.  The  work,  however,  went  on,  and  it 
was  finished  one  year  and  four  months  after  the  period  for  its 
completion  fixed  by  the  contract.  It  is,  therefore,  contended 
by  plaintiff's  counsel  that  inasmuch  as  the  Government  did 
not  extend  the  time  provided  by  the  contract,  it  did  not  pos- 
sess the  lawful  right  to  charge  against  plaintiff  inspection 
charges  during  the  delay  in  completing  the  work.  This,  it 
contends,  would  follow,  because  there  are  no  provisions  in  the 
contract  or  specifications  giving  the  right  to  deduct  such  costs 
upon  failure  to  complete  the  contract  within  the  time  re- 
quired by  its  terms.  On  the  other  hand,  counsel  for  the 
United  States  insists  that  inasmuch  as  plaintiff  was  allowed  to 
go  on  and  complete  its  contract,  although  not  authorized  in 
vniting  so  to  do,  yet  under  the  provision  of  the  contract  that 
"any  additional  expense  incurred  by  the  United  States  on 
account  of  inspection  or  otherwise  shall  be  deducted  from  the 
contract  price  of  the  work,''  it  was  thereby  authorized  to 
chaige  to  plaintiff  the  services  of  the  inspector  during  the 
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one  year  and  four  months  overtime  period  in  completing  the 
lighthouse. 

This  case,  in  its  most  important  feature,  is  identical  with 
the,  case  of  United  States  v.  Oleasan,  175  U.  S.,  588.  That 
case  contained  the  same  provision  as  to  granting  an  extension 
of  time  on  account  of  ice,  floods,  etc.,  as  we  find  in  the  contract 
involved  in  the  case  at  bar.  It  was  there  held  that  "  under  a 
proper  construction  of  the  contract  the  right  or  privileges  of 
the  contractors,  if  they  failed  to  complete  their  work  within 
the  time  limited,  to  have  a  further  extension  or  extensions  of 
time,  depended  upon  the  judgment  of  the  engineer  in  chaise 
when  applied  to  to  grant  such  extension,  and  that  no  allegar 
tion  or  finding  is  shown  in  this  record  sufficient  to  justify  the 
court  in  setting  aside  the  judgment  of  the  engineer  as  having 
been  rendered  in  bad  faith,  or  in  any  dishonest  disregard  of 
the  contracting  parties."  It  is  also  further  stated  in  the 
opinion  that  it  is  not  competent  for  the  court  to  go  back  of  the 
judgment  of  the  engineer  in  an  attempt  to  revise  his  action. 
This  can  only  be  done  upon  proof  of  bad  faith,  or  of  mistake 
or  negligence  so  great,  so  gross,  as  to  justify  an  inference  of 
bad  faith;  and  we  may  add  that  nothing  of  this  sort  is  shown 
in  the  case  we  are  now  considering.  Hence,  plaintiff  can  not 
be  excused  from  carrying  out  the  provisions  of  its  contract 
by  unforeseen  difficulties,  however  great,  unless  performance 
is  rendered  impossible  by  the  act  of  God,  the  law,  or  the  other 
party.  It  is  apparent,  therefore,  that  the  engineer  acted 
within  his  rights  when  he  refused  to  extend  the  time  for  the 
completion  of  the  contract  in  this  case,  and  consequently  the 
Government  can  not  be  held  liable  for  loss  or  damage  that 
thereby  resulted. 

Risl^  were  taken  by  the  contracting  company  that  perhaps 
could  have  been  avoided,  if  it  had  not  been  for  the  time  limit 
of  the  contract.  Rush  work  is  alwa3rs  more  or  less  hazardous. 
It  proved  to  be  so  in  this  case.  We,  however,  fail  to  see 
wherein  blame  for  delay  can  be  laid  at  the  door  of  the  defend- 
ants herein.  It  is  true  that  there  was  a  delay  occasioned  by 
the  use  of  concrete  which  was  pronounced  by  the  inspector  in 
charge  of  the  work  to  be  of  an  inferior  quality,  but  under  the 
existing  conditions  during  that  period  of  delay  the  caisson 
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could  not  have  been  sectirely  put  in  place  so  as  to  resist  the 
ice  flow  and  freshet  in  the  Patuxent  River,  which  shortly 
thereafter  followed,  on  February  14,  destroying  practically 
everything  that  had  been  done  up  to  that  time,  and  which 
caused  the  plaintiff  company  to  begin  the  work  anew.  Dur- 
ing said  delay  work  was  being  carried  on  in  constructing  the 
second  pier,  and  it  does  not  appear  that  it  was  entirely  com- 
pleted before  it  was  destroyed  by  ice  and  unusual  high  water 
in  the  Patuxent  River,  as  stated  above.  Nor  is  it  shown  that 
said  delay  caused  by  the  defendants  was,  under  all  the  cir- 
cumstances, unreasonable  in  duration  or  unjust  to  the 
plaintiff. 

Plaintiff's  claim  for  the  recovery  of  $500  for  the  substitu- 
tion of  one  cylinder  plate  for  another  of  lesser  strength  in  the 
caisson,  which  is  f  uUy  explained  in  Finding  X,  we  are  of  the 
opinion  should  be  allowed,  for  the  reason  that  when  a  plate 
of  an  inch  and  half  in  thickness  was  lost  by  the  upturning  of 
the  caisson  as  it  was  being  set  in  place,  plaintiff  was  directed 
verbally  to  use  another  of  lesser  thickness,  not  by  the  super- 
intendent of  construction,  but  by  the  engineer  in  charge;  and 
after  the  same  was  so  used  and  a  large  amount  of  concrete  had 
been  placed  upon  it  in  the  caisson,  the  engineer  in  charge  of 
the  work,  seven  days  thereafter,  rescinded  his  former  order  by 
directing  the  plate  to  be  removed  and  one  of  greater  strength 
to  be  substituted  therefor,  which  was  accordingly  done  at  an 
expense  to  plaintiff  of  $500.  In  the  absence  of  fraud  or  gross 
mistake  such  as  would  imply  bad  faith,  the  judgment  of  an 
officer  in  charge  of  executing  the  provisions  of  a  contract  by 
the  Government  is  conclusive  and  binding  on  both  parties  to 
the  contract.  This  is  elementary,  and  does  not  need  the  cita- 
tion of  authorities  to  sustain  such  conclusion. 

Our  decision  on  the  whole  case  is  that  but  one  of  the  allega- 
tions in  plaintiff's  petition  is  sustained;  that  the  Govern- 
ment was  not  responsible  for  the  many  accidents  and  mishaps 
that  attended  the  construction  of  the  lighthouse  in  contro- 
versy, except  the  claim  which  is  set  out  in  Finding  X.  On 
this  item  judgment  is  awarded  in  favor  of  the  plantiff  against 
the  United  States  for  the  sum  of  $500,  and  all  other  claims 
mentioned  in  the  petition  are  accordingly  dismissed. 

It  is  so  ordered. 
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The  claimant's  motion  to  amend  the  conclusion  of  law  is 
overruled;  the  defendants'  motion  to  strike  out  certain  ex- 
pressions in  the  opinion  is  allowed;  the  former  opinion  is 
withdrawn  and  the  foregoing  opinion  filed  in  lieu  thereof. 


HENRY  GUILAfETTE  v.  THE  UNITED  STATES. 

[No.  31160.    Decided  January  6, 1914.] 

On  the  Proofs, 

The  plaintiff  enlisted  in  the  Navy  ACarch  13,  1905,  discharged  Decem- 
ber 13,  1907,  and  appointed  paymaster's  clerk  December  14, 1907. 
The  only  question  in  the  case  is  whether  the  plaintiff  was  ap- 
pointed from  civil  life  and,  therefore,  entitled  to  credit  for  five 
years'  constructive  service  under  the  Navy  personnel  act  of  March 
3,1899.  30  Stat.  L.,  1007. 
I.  The  credit  of  five  years'  constructive  service  to  which  officers  entering 
the  Navy  from  civil  life  are  entitled  under  the  Navy  personnel  act 
is  in  addition  to  actual  service  which  may  have  been  rendered 
under  a  prior  appointment. 

II.  Where  retirement  from  the  public  service  is  in  good  faith  and  the  same 
party  is  thereafter  appointed  to  service  in  the  Navy,  such  appoint- 
ment is  from  civil  life  and  the  officer  so  appointed  is  entitled  to 
credit  for  five  years'  constructive  service  under  the  Navy  per- 
sonnel act, 

Tfee  Reporter's  statement  of  the  case: 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  The  claimant,  Henry  Guihnette,  enlisted  in  the  Navy 
March  13,  1905,  was  discharged  December  13,  1907,  and 
appointed  paymaster's  clerk  December  14,  1907. 

While  serving  as  such  clerk  on  the  U.  S.  S.  Charleston^ 
then  at  Cavite,  P.  I.,  on  the  Asiatic  station,  he  received 
orders  dated  July  28,  1909,  detaching  him  from  duty  and 
directing  him  upon  the  completion  of  the  paymaster's 
accounts  to  proceed  immediately  to  his  home  in  the  United 
States,  his  appointment  as  paymaster's  clerk  to  be  revoked 
from  the  date  of  his  arrival. 

Paymaster  Wise  was  detached  from  the  Oharleston  Octo- 
ber 19,  1909,  and  completed  the  settlement  of  his  accounts 
October  25,  1909.  The  claimant  tendered  his  resignation 
to  take  effect  on  that  day,  and  it  was  so  accepted,  and  he 
was  paid  to  that  date. 
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EBs  purpose  at  that  time,  as  stated  by  him,  was  to  go  into 
private  business  at  the  city  of  Manila. 

Paymaster  Wise,  having  been  appointed  and  ordered  to 
duty  as  pay  officer  of  the  Monterey,  then  at  jCavite,  and  hav- 
ing reported  on  board  that  vessel  October  22,  1909,  offered 
the  position  of  paymaster's  clerk  to  the  claimant,  which  he 
dechned.  Subsequently  said  Wise  was  ordered  to  duty  as 
general  storekeeper  and  paymaster  of  the  yard  at  the  naval 
station  at  Olongapo,  P.  I.,  and  tendered  the  position  of  pay- 
master's clerk  there  to  the  claimant,  October  27, 1909,  which 
offer  claimant  also  declined.  The  ground  assigned  in  each 
instance  was  that  he  did  not  intend  to  return  to  the  Navy, 
and  that  he  was  seeking  employment  in  civil  life. 

Later  Paymaster  Wise  was  ordered  to  duty  as  paymaster 
of  the  U.  S.  S.  Tennessee,  and  reported  for  duty  on  that  ves- 
sel November  4,  1909.  A  few  days  afterwards  he  offered 
the  position  of  paymaster's  clerk  on  that  vessel  to  the  claim- 
ant, which  offer  the  claimant  finally  accepted. 

He  was  regularly  notified  by  the  commander  in  chief  of 
the  Pacific  Fleet  of  his  appointment,  November  10,  1909, 
and  on  the  following  day,  the  11th,  accepted  the  appoint- 
ment, took  the  oath  of  office,  and  reported  for  duty,  and  has 
ever  since  been  in  the  service  as  paymaster's  clerk. 

n.  If  the  claimant  is  credited  on  the  date  of  appoint- 
ment, November  11,  1909,  with  five  years'  credit  for  com- 
puting his  pay  under  the  proviso  of  section  13  of  the  act  of 
March  3,  1899,  30  Stats.,  1007,  there  would  accrue  to  him 
S638.93  more  pay  than  he  has  received  up  to  and  includ- 
ing September  20,  1911,  the  date  of  the  filing  of  the  petition 
herein. 

Mr.  George  A.  King  for  the  plaintiff.  King  and  King  were 
on  the  brief. 

Mr.  L.  O.  BisseUj  with  whom  was  Mr.  Assistant  Attorney 
Oeneral  Huston  TJiompson,  for  the  defendants. 

Atkinson,  Judge,  delivered  the  opinion  of  the  court: 

The  only  question  in  this  case  is  whether  the  plaintiff, 
who  is  a  paymaster's  clerk  in  the  Navy,  is  entitled  to  credit 
for  five  years'  constructive  service  on  the  theory  of  appoint- 
ment from  civil  life. 
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Plaintiff  originally  entered  the  Navy  by  enlistment  March 
13,  1905,  and  served  until  discharged  December  13,  1907. 
On  the  date  of  his  discharge  he  executed  the  requisite  oath 
of  office  and  became  a  paymaster's  derk,  pursuant  to  an 
appointment  dated  December  11,  1907.  llius,  his  initial 
appointment  to  the  position  of  paymaster's  clerk  was  not 
from  civil  life. 

While  serving  under  this  appointment  on  the  U.  S.  S. 
OharUstonf  of  the  Pacific  Fleet,  and  under  date  of  July  28^ 
1909  plaintiff  was  ordered  to  assist  Paymaster  Wise,  of  the 
Charleston,  in  the  settlement  of  his  accounts.  Upon  the 
expiration  of  the  period  allowed  for  that  purpose,  he  was 
ordered  to  proceed  to  his  home  in  the  United  States,  and, 
upon  his  arrival  there,  to  consider  his  appointment  of  De- 
cember 11,  1907,  revoked. 

Paymaster  Wise  completed  the  settlement  of  his  accounts 
on  October  25,  1909,  whereupon  plaintiff,  instead  of  proceed- 
ing to  his  home,  tendered  his  resignation  for  immediate 
acceptance,  and  it  was  accepted,  October  25,  1909. 

MeanwhUe,  on  October  22,  Paymaster  Wise  offered  to 
nominate  him  for  reappointment  as  his  clerk  on  the  U.  S.  S. 
Monterey,  to  which  Wise  had  been  assigned  for  duty.  Plain- 
tiff promptly  declined  the  offer.  Subsequently  Wise  was 
assigned  to  duty  at  the  naval  station  at  Olongapo,  P.  I., 
and  on  October  27  he  again  offered  to  uominate  plaintiff  for 
reappointment  as  his  clerk,  which  he  again  declined.  Still 
later,  on  or  about  November  2,  Wise  was  assigned  to  duty 
on  the  U.  S.  S.  Tennessee,  and,  as  on  two  former  occasions, 
he  again  offered  to  nominate  plaintiff  as  his  clerk,  and  this 
time  plaintiff  accepted,  assuming  his  duties  on  or  about 
November  11. 

It  therefore  appearing  that  17  days  had  elapsed  between 
the  time  of  plaintiff's  resignation  from  the  public  service  and 
his  reappointment  to  and  acceptance  of  a  similar  position  in 
the  same  service,  can  it  be  considered  as  an  appointment 
from  ciml  life?  Plaintiff's  claim  is  for  a  credit  of  five  years 
on  his  appointment  of  November  11,  1909,  under  the  Navy 
personnel  act  of  March  3,  1899,  30  Stats.,  1007,  which 
provides: 

''That  all  officers,  including  warrant  officers,  who  have 
been  or  may  be  appointed  to  uie  Navy  from  civil  life  shall, 
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on  the  date  of  appointment,  be  credited,  for  computing  their 
pay,  with  five  years'  service." 

The  act  of  May  13,  1908  (35  Stats.,  1:^8),  as  amended 
by  the  act  of  June  24,  1910  (36  Stats.,  606),  provides  that 
paymasters'  clerks  shall  receive  the  same  pay  as  warrant 
officers;  consequently  plaintiff  is  brought  within  the  Navy 
personnel  act  above  quoted,  and  is  entitled  to  all  of  the  bene- 
fits and  privileges  that  it  confers.  Hence  it  is  apparent  that 
the  credit  of  five  years'  constructive  service  to  which  officers 
entering  the  Navy  from  civil  Ufe  are  entitled,  under  the  above 
statutes,  is  in  addition  to  any  actual  service  they  may  have 
rendered  under  a  prior  appointment. 

There  is  nothing  in  the  case  at  bar  inconsistent  with  the 
case  of  Stirling  v.  United  States^  48  C.  Cls.,  386.  Stirling 
was  a  former  midshipman  whose  resignation  had  been 
requested  and  was  accepted  because  of  physical  disabiUty. 
A  joint  resolution  was  proposed  which  provided  for  the 
appointment  of  Stirling  to  be  an  ensign.  Pending  the  pro- 
posed action  in  Congress  an  amendment  was  adopted  pur- 
suant to  the  recommendation  of  the  Secretary  of  the  Navy 
providing  that  Stirling  be  reinstated  to  the  position  he  was 
entitled  to  by  his  order  of  merit.  The  court  there  said  that 
there  would  probably  have  been  no  legislation  for  the  reUef 
of  Stirling  unless  he  had  been  recommended  distinctly  for 
''relostatement."  StirUng  accepted  reinstatement  and  re- 
turned to  the  service.  The  action  of  the  legislative  body  was 
neither  an  appointment  nor  a  reappointment.  Reappoint- 
ment means  the  act  of  reappointing  or  the  condition  of 
being  reappointed,  while  reinstatement  means  the  act  of 
reinstating  or  the  condition  of  being  reinstated.  To  rein- 
state is  merely  to  restore  to  a  former  state,  station,  or 
authority;  to  instate  again.  In  Stirling's  case  the  court 
was  carrying  out  the  evident  intention  of  Congress.  In  the 
case  at  bar  the  findings  disclose  retirement  from  the  public 
service  in  good  faith  and  a  second  appointment  from  civil 
life  with  nothing  in  the  conduct  of  his  reentry  into  the 
service  discrediting  the  good  faith  either  of  the  appointing 
power  or  of  this  plaintiff. 

Plaintiff  was  17  days  out  of  the  public  service,  and,  as  no 
fraudulent  coUusion  is  shown  between  plaintiff  and  Pay- 
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master  Wise  to  defeat  the  purposes  of  the  law,  our  conclusion 
is  that  plaintiff  was  in  fact  and  in  law  completely  separated 
from  the  public  service,  and  is,  therefore,  entitled,  under  his 
reappointment,  to  be  credited  with  five  years'  service  as 
appointed  from  private  or  civil  life,  and  judgment  against 
the  United  States  is  accordingly  entered  in  favor  of  plaintiff 
for  the  sum  of  $638.93. 
It  is  so  ordered. 

EDWARD  W.  POORE  v.  THE  UNITED  STATES. 

[No.  31665.    Decided  January  5,  1914.] 

On  the  Proofs. 

This  ie  a  euit  by  paymaster's  clerk  in  the  Navy  to  recover  a  balance  of  pay 
alleged  to  be  due  him.  On  March  18,  1911,  the  Secretary  of  the 
Navy  addressed  a  letter  to  the  plaintiff  at  his  residence  in  Berkeley, 
Cal.,  notifying  him  that  he  had  been  nominated  for  appointment  as 
paymaster's  clerk  in  the  Navy  for  duty  on  board  the  TJ.  8.  8. 
Vermont ,  directing  him  to  report  for  physical  examination  to 
the  naval  training  station  at  San  Francisco,  and  informing  him 
if  found  qualified  his  appointment  would  take  effect  from  the  date 
he  took  oath  of  office,  and  in  that  event  ordering  him  to  proceed  ' 
to  such  port  as  the  U.  8.  S.  Venrumt  might  be,  and  to  report  on 
April  15,  1911,  to  the  senior  officer  of  the  Atlantic  Fleet  for  duty 
on  board  that  vessel.  The  plaintiff  successfully  passed  the  exam- 
ination and  reported  as  directed. 
I.  The  act  of  May  13, 1008,  35  Stat.  L.,  128,  limits  the  time  during  which 
paymaster's  clerks  shall  receive  pay  to  the  period  when  they  shall 
be  ''on  (iuty,"  while  the  amendment  by  the  act  of  June  24, 1910, 
36  Stat.  L.,  606,  provides  that  they  shall  be  paid  ^*whiU  holding 
appointment  in  accordance  toith  law,** 

II.  When  a  person  is  elected  or  appointed  to  a  public  office  he  is  usually 
required  by  law  to  do  some  act  preparatory  to  assuming  its  duties 
as  well  as  to  signify  its  acceptance  and  this  is  usually  termed 
qualification.  When  this  is  done  he  is  invested  with  tiie  office, 
and,  in  the  absence  of  any  rule  or  regulation  to  the  contrary,  is 
entitled  to  its  emoluments. 

The  Reporter's  statement  of  the  case: 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

II.  On  March  18,  1911,  the  Secretary  of  the  Navy  ad- 
dressed the  following  letter  to  the  claimant: 

"  Having  been  nominated  by  Paymaster  David  C.  Crowell, 
U.  S.  N.,  for  appointment  as  a  paymaster's  clerk  in  the  U.  S. 
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Navy  for  duty  on  board  the  U.  S.  S.  Vermont,  you  are  hereby 
authorized  to  report  to  the  commandant^  naval  training 
station,  San  Francisco,  Cal.,  for  the  physical  examination 
required  hj  General  Order  No.  99,  dated  January  3,  1911,  a 
copy  of  which  is  inclosed. 

"If  found  qualified  the  examining  officer  will  indorse  such 
fact  upon  this  order^  and  yotir  appomtment  as  a  paymaster's 
clerk  m  the  U.  S.  Navy  for  duty  on  board  the  U.  S.  S.  Ver- 
mofU  will  take  effect  from  the  date  of  the  execution  of  your 
oath  of  office. 

"Upon  the  completion  of  the  examination  forward  to  the 
Bureau  of  Navigation  immediately  a  true  copy  of  this  order 
witii  all  the  indorsements  therein. 

"  If  found  qualified  as  above  provided  you  will  proceed  to 
Hampton  Roads,  Va.,  or  to  such  other  port  as  the  U.  S.  S. 
Vermont  may  be,  and  on  April  15,  1911,  report  to  the  senior 
officer  present,  U.  S.  Atlantic  Fleet,  for  duty  on  board  that 
vessel.' 

On  receiving  this  letter  he  at  once  reported  to  the  com- 
mandant of  the  naval  training  station  at  San  Ftancisco, 
passed  the  physical  examination,  and  took  the  oath  of  office 
March  27,  1911. 

ni.  On  the  30th  of  March,  1911,  acting  under  his  orders, 
he  left  his  home  at  Berkeley,  Cal.,  and  on  April  4,  1911, 
arrived  at  Washington.  On  the  5th  he  reported  in  person 
to  the  Bureau  of  Navigation,  and  also  wrote  to  Paymaster 
D.  C.  Crowell,  the  officer  named  in  his  orders,  at  Philadel- 
phia, informing  him  of  his  arrival  at  Washington.  • 

He  was  informed  by  Capt.  Wilson,  of  the  Bureau  of  Navi- 
gation, in  answer  to  an  inquiry  as  to  the  whereabouts  of  the 
Vermantj  that  she  was  engaged  in  target  practice  off  the 
Virginia  Capes,  and  that  the  day  she  would  finish  was  uncer- 
tain, that  she  was  delayed  by  the  weather,  but  thi^t  if  he,  the 
claimant,  would  caU  again  later,  on  Monday,  the  10th  of 
April,  the  information  could  probably  be  given  him. 

He  did  so  call  on  April  10,  and  was  informed  that  the 
Vermont  was  at  Philadelphia,  to  which  city  he  proceeded  on 
April  1 1 ,  and  reported  to  Paymaster  D.  C.  Crowell  On  April 
1 5  he  reported  as  required  by  his  orders  on  board  the  Vennimt. 

He  was  paid  by  the  paymaster  from  the  27th  of  March, 
when  he  took  the  oath  of  office.  Under  decisions  of  the  ac- 
counting officers  of  the  Treasury,  S61.ll  was  disallowed  and 
Tae7e»— c  o—tol  4e— is — iz 
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stopped  against  the  claimant;  he  being  allowed  pay  only 
from  April  16,  1911,  the  date  of  his  reporting  for  service  on 
the  Vtmumt  and  seven  days  additional  for  the  time  necessary 
to  perform  the  travel  in  order  to  report  as  directed. 

Messrs.  King  cfe  King,  ior  the  plaintiff. 

Mr.  L.  0.  Bissellj  with  whom  was  Mr.  Assistant  Attorney 
Oeneral  Huston  Thompson,  for  the  defendants. 

Barney,  Judge,  delivered  the  opinion  of  the  court: 

This  is  a  suit  by  a  paymaster's  clerk  in  the  Navy  to  recover 
a  balance  of  pay  claimed  to  be  due  him.  The  facts  are  as 
follows:  March  18, 1911,  the  Secretary  of  the  Navy  addressed 
a  letter  to  the  claimant  at  Berkeley,  Cal. .  where  he  then  lived, 
informing  him  that  he  had  been  nominated  by  Paymaster 
Crowell,  United  States  Navy,  for  appointment  as  a  pay- 
master's clerk  in  the  Navy  for  duty  on  board  the  U.  S.  S. 
VermorU,  and  directing  him  to  report  to  the  naval  training 
station  at  San  Francisco  for  physical  examination,  and  in- 
forming him  that  if  found  qualified  his  apopintment  as  pay- 
master's clerk  in  the  Navy  for  duty  on  board  the  U.  S.  S. 
Vermont  would  take  effect  from  the  date  of  the  execution  of 
his  oath  of  office,  and  in  that  event  ordering  him  to  proceed 
to  Hampton  Roads,  Va.,  or  to  such  other  port  as  the  U.  S.  S. 
Vermont  might  be,  and  on  April  15,  1911,  to  report  to  the 
senior  officer  of  the  United  States  Atlantic  Fleet  for  duty  on 
board  that  vessel 

On  receiving  this  letter  the  claimant  reported  to  the  com- 
mandant of  the  naval  training  station  at  San  Francisco, 
passed  the  examination,  and  took  the  oath  of  office  March 
27,  1911.  On  the  30th  of  March  following  he  left  his  home 
for  Washington,  where  he  arrived  April  4,  and  the  next  day 
reported  in  person  to  the  Bureau  of  Navigation  and  also 
wrote  to  Paymaster  Crowell  at  Philadelphia  informing  him 
of  his  arrival  in  Washington.  He  was  informed  at  the  Bureau 
of  Navigation  that  the  Vermont  was  then  engaged  in  target 
practice  off  the  Vii^inia  Capes  and  that  when  she  would 
finish  was  uncertain,  but  that  if  he  would  call  on  April  10 
the  information  could  probably  be  given  him.  He  did  call 
April  10  and  was  informed  that  the  Verm.ont  was  than  at 
Philadelphia,  to  which  city  he  proceeded  the  next  day  and 
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reported  to  Paymaster  Crowell,  and  on  April  15  reported  on 
board  the  Vermont.  He  has  been  paid  at  the  rate  of  his  sal- 
ary from  April  15,  1911,  and  seveii  days  additional  allowed 
him  for  time  to  travel  from  his  home.  He  now  dainis  he 
should  have  been  paid  from  March  27,  1911,  the  date  of  his 
taking  the  oath  of  office,  or  10  days  additional. 

The  question  then  for  decision  in  this  case  is  on  what  date 
did  the  claimant  enter  the  service  so  as  to  entitle  him  to  pay. 
It  is  contended  by  the  claimant  that  he  is  entitled  to  pay 
from  March  27,  1911,  the  date  when  he  took  the  oath  of 
office,  while  it  is  contended  by  the  defendants  that  he  is 
only  entitled  to  pay  from  April  15,  1911,  the  date  when  he 
was  to  report  to  Paymaster  Crowell,  allowing  him,  however, 
seven  days'  additional  pay  for  the  time  necessary  to  per- 
form the  travel  in  order  to  report  as  directed. 

The  act  of  May  13,  1908,  35  Stat.  L.  128,  provides  as 
follows: 

''All  paymasters'  clerks  shall,  while  on  duty,  receive  the 
same  pay  and  allowances  as  warrant  officers  of  like  length 
of  service  in  the  Navy." 

This  provision  was  amended  by  act  of  June  24,  1910, 
36  Stat.  L.  606,  to  read  as  follows: 

''All  paymasters'  clerks  shall,  while  holding  appointment 
in  accordance  with  law,  receive  the  same  pay  ana  allowances 
and  have  the  same  rights  of  retirement  as  warrant  officers 
of  like  length  of  service  in  the  Navy." 

By  the  Navy  Regulations,  1909,  it  is  provided  as  follows: 

"1063.  (1)  The  pay  of  an  officer  of  the  Navy  upon  his 
original  entiy  into  the  service,  except  when  he  is  recjuired 
to  give  an  official  bond,  shall  begin  upon  the  date  of  hi^  tak- 
ing the  oath  of  office  ii  his  acceptance  of  the  appointment 
bears  the  same  or  a  prior  date,  or  upon  the  date  of  accep- 
tance if  the  latter  bears  a  later  date. 

It  will  be  seen  that  the  act  of  May  13, 1908,  limits  the  time 
during  which  paymasters'  clerks  shall  receive  pay  to  the 
period  when  they  shall  be  "on  duty,"  while  the  amendment 
by  the  act  of  June  24,  1910,  provides  that  they  shall  be  paid 
"while  holding  appointment  according  to  law."  The  sim- 
ple question  in  this  case  then  seems  to  be  during  what  time 
can  the  claimant  be  said  to  have  been  holding  his  appoint- 
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ment  according  to  law.  Section  1386  provides  that  certain 
classes  of  paymasters  in  the  Navy  shall  be  allowed  clerks, 
but  we  know  of  no  statutory  provision  as  to  their  manner 
of  appointment. 

It  was  held  in  Mauat  v.  United  States,  124  U.  S.  303, 
that  a  paymaster's  clerk  in  the  Navy  was  not  an  officer  of 
the  Navy  within  the  meaning  of  the  act  of  June  30,  1876| 
19  Stat.  65,  so  as  to  be  entitled  to  the  benefit  of  the  mile- 
age allowed  by  that  act.  But  in  Sendee  v.  United  States, 
124  U.  S.  309,  decided  the  same  day,  it  was  held  that  a  pay- 
master's clerk  in  the  Navy  was  an  officer  within  the  meaning 
of  the  provisions  in  the  act  of  March  3,  1883,  22  Stat.  473, 
respecting  the  longevity  pay  of  officers  and  enlisted  men  in 
the  Army  and  Navy.    In  the  Mouat  case  it  was  said: 

'^It  is  obvious  from  the  language  of  sec.  1378  that  the 
Pay  Corps  is  limited  to  officers  commissioned  by  the  Presi- 
dent, and  that  clerks  and  others  who  are  not  so  commis- 
sioned do  not  belong  to  the  Pay  Corps.  The  Naval  Regu- 
lations of  1876.  a  copy  of  which  is  found  in  the  brief  of  uie 
appellant,  as  tar  as  relates  to  this  matter,  provide  very 
fully  for  these  clerks,  and  the  manner  of  their  appointment, 
but  nowhere  is  there  any  mention  that  it  must  be  approvea 
by  the  Secretary  of  the  Navy;  on  the  contrary,  it  is  said 
that  'everjr  officer  entitled  to  a  secretary  or  clerk  mav 
nominate  him;  but  the  appointment  or  discharge  of  a  clerk 
by  any  officer  not  in  command  is  subject  to  we  approval 
01  the  commanding  officer.' 

''From  all  this  it  is  clear  that  neither  by  the  regidations 
nor  by  the  statutes  nor  by  any  constitutional  provision  is 
the  present  claimant  an  omcer  of  the  Navy." 

From  this  quotation  it  appears  that  during  the  time 
involved  in  that  case  paymasters'  clerks  in  the  Navy  were 
not  appointed  by  the  Secretary  of  the  Navy,  neither  was 
his  approval  necessary  upon  their  nomination  by  a  paymas- 
ter. During  the  time  involved  in  the  case  at  bar  the  Navy 
R^ulations  provided  for  their  appointment  by  the  Secretary 
of  the  Navy.  Paragraph  1619  of  the  Navy  Regulations 
for  1909  provides  that:  ''Clerks  to  pay  officers  of  ships  and 
principal  clerks  to  pay  officers  at  i^ore  stations,  except  in 
general  storekeeper's  offices,  will  be  appointed  by  the  Secre- 
tary of  the  Navy  upon  the  nomination  of  pay  officers." 

When  a  person  is  elected  or  appointed  to  a  public  office 
he  is  usually  required  by  law  to  do  some  act  preparatory  to 
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assuming  its  duties,  as  well  as  to  signify  its  acceptance, 
and  this  is  usually  termed  gucilification.  Meacham's 
Public  Offices  and  Officers,  sees.  253,  254.  When  this  is 
done  he  is  invested  with  the  office  and,  in  the  absence  of  any 
rule  or  regulation  to  the  contrary,  is  entitled  to  its  emolu- 
ments. It  was  said  by  this  court,  through  Judge  Weldon, 
in  Whiting  v.  United  States,  36  C.  Cls.  291,  301,  "It  is  well 
settled  when  a  person  is  duly  appointed  to  an  office  his  right 
to  the  salary  attached  to  the  office  follows  as  an  incident." 

The  Secretary  of  the  Navy,  in  his  letter  appointing  the 
claimant,  said:  "Your  appointment  as  a  paymaster's  clerk 
in  the  U.  S.  Navy  for  duty  on  board  the  U.  S.  S.  Vermont 
will  take  effect  from  the  date  of  the  execution  of  your  oath 
of  office."  This  was  notice  to  the  claimant  when  his  duty 
and  liability  to  orders  began,  and  perhaps  would  have 
brought  him  within  the  act  of  March  13,  1908,  supra,  but 
taken  in  connection  with  the  act  of  June  24,  1910,  supra, 
and  paragraph  1063,  Navy  Regulations,  1909,  supra,  leaves 
no  doubt  as  to  when  his  right  to  pay  began. 

It  follows  from  the  foregoing  that  the  claimant  was 
entitled  to  receive  his  salary  from  March  27,  1911,  and 
judgment  in  his  favor  in  the  sum  of  $61.11  is  ordered. 


THE  BRIG  "PATSEY." 

THE  PRESIDENT  AND  DIRECTORS  OF  THE  INSUR- 
ANCE COMPANiT  OF  NORTH  AMERICA  v.  THE 
UNITED  STATES. 

JOSEPH  OGDEN,  ADMINISTRATOR,  v.  THE  UNITED 
STATES. 

BENJAMIN  M.  HARTSHORNE  AND  CHARLES  N. 
BLACK,  EXECUTORS,  v.  THE  UNITED  STATES. 

R.  MANSON  SMITH,  ADMINISTRATOR,  v.  THE 
UNITED  STATES. 

[Fiench  SpoliataonB,  1286,  5165,  4037, 4903.    Decided  January  5, 1914.] 

On  the  Proofs. 

The  hdg  Patsey,  a  duly  regiBtered  vesBel  of  the  United  States,  was  seized 
September  4,  1797,  while  on  a  commercial  voyage  from  Norfolk, 
Ya.,  to  Montego  Bay,  Jamaica,  by  a  French  privateer,  and  the  ves- 
sel and  caigo  condenmed  as  prises  and  sold. 
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I.  Where  there  is  no  evidence  to  support  the  contention  of  s  partnerahip 
between  the  owners  of  the  vessel  and  part  of  the  cai^,  the  court 
can  not  assume  that  the  owners  were  partners. 
II.  Where  an  affidavit  appears  to  have  been  made  by  one  of  the  original 
sufferers  after  the  sailing  of  the  vessel  relating  to  a  bill  of  lading 
and  an  invoice  on  account  of  the  shipment  which  shows  that  the 
shippers  were  citizens  of  the  United  States;  and  where  the  affi- 
davit appears  to  have  been  made  almost  immediately  after  the 
capture  of  the  ship  and  it  appears  that  the  invoice  disclosed  that 
the  original  sufferers  were  citizens  and  residents  of  this  country; 
and  where  on  its  face  the  notary  certifies  that  the  affiant  was  one 
of  the  members  of  the  house  of  the  original  sufferers  who,  accord- 
ing to  the  certificate  were  citizens  of  the  United  States;  and  where 
the  affidavit  appears  to  have  been  made  at  the  place  where  the 
parties  were  engaged  in  business  according  to  the  invoice,  the 
court  will  accept  this  as  proof  of  citizenship:  Provided  further,  That 
where  these  papers  were  supplemented  by  the  recitals  of  the 
decree  of  the  prize  tribunal  disclosing  that  the  captors  were  sat- 
isfied with  the  proof  of  the  statements  appearing  in  the  bills  of 
lading  the  proof  would  be  deemed  sufficient. 

The  Reporter's  statement  of  the  case : 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  The  brig  Patsey,  whereof  John  Livingston  was  then 
master,  sailed  from  Norfolk,  Va.,  August  7,  1797,  on  a  com- 
mercial voyage,  bound  to  Montego  Bay,  in  Jamaica. 

While  peaceably  pursuing  said  voyage  she  was  seized  on 
the  high  seas  September  4,  1797,  by  the  French  privateer 
Amiahle  Louisay  Capt.  EouUean,  who  placed  a  prize  crew  on 
board,  which  conducted  said  brig  to  Port  de  Paix,  in  the 
French  part  of  Santo  Domingo. 

The  vessel  and  cargo  were  condenmed  as  good  prize  by 
decree  of  the  commission  delegated  by  the  French  Govern- 
ment to  the  Leeward  Islands  sitting  at  Cape  Francois,  on  the 
3d  complimentary  day  of  the  fifth  year  of  the  French  Bepub- 
lic  (Sept.  19,  1797). 

The  ground  of  condemnation,  as  stated  in  the  decree,  was 
as  follows : 

''Considering  that  the  proceedings  and  papers  incontest- 
ably  established  that  the  said  brig  was  bound  from  Norfolk 
to  Jamaica.'' 
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There  were  no  averments  in  the  decree  that  Sloan  and 
Pagan  were  not  citizens  of  the  United  States. 

II.  The  Patsey  was  a  duly  registered  vessel  of  the  United 
States y  of  170  43/95  tons  burden,  built  in  Virginia  in  the  year 
1 797,  and  was  own'ed  solely  by  Harrison  AUmand  and  Francis 
Smith,  both  of  whom  were  citizens  of  the  United  States. 

III.  The  cargo  of  the  Patsey,  at  the  time  of  the  capture, 
consisted  of  flour,  com  meal,  bread,  com,  peas,' rice,  shingles, 
staves,  headings,  and  crackers. 

Harrison  Allmand  and  Francis  Smith  were  the  owners  of 
an  invoice  of  flour,  com  meal,  bread,  com,  peas,  rice,  shin- 
gles, staves,  and  headings,  composing  a  part  of  said  cargo, 
of  the  value  of  £1,570,  Vii^inia  currency,  or  S4,913.34. 

Sloan  &  Pagan  were  the  owners  of  an  invoice  of  flour, 
bread,  and  crackers,  composing  a  part  of  said  cargo  of  at 
least  the  value  of  the  sum  insured  thereon.  Said  Sloan  and 
Pagan  were  citizens  of  the  United  States. 

IV.  The  loss  to  the  said  Harrison  Allmand  and  Francis 
Smith,  by  reason  of  the  capture  and  condemnation  of  the 
Patsey,  was  as  follows: 

Value  of  vessel $7,212.00 

Freight  eaminga 2,841.30 

Value  of  cargo 4, 91 3 .  34 

Premium  of  insurance  paid 3,162.50 

Amounting  in  all  to 18,129.14 

Deduct  insurance  received 11, 270. 00 

Net  loss 6,869.14 

Of  which  the  loss  of  Francis  Smith  was  one-half;  or 
$3,429.57. 

V.  August  30,  1797,  Walker  &  Kennedy,  as  agents  of 
Harrison  Allmand  and  Francis  Smith,  effected  insurance  on 
said  vessel  in  the  sum  of  $7,000,  paying  therefor  a  premium 
of  27^  per  cent,  in  the  office  of  the  Insurance  Company  of 
North  America. 

Thereafter,  to  wit,  December  2,  1797,  the  said  company 
duly  paid  the  said  assured  the  sum  of  $6,860,  as  and  for  a  total 
loss  by  reason  of  the  premises,  being  the  face  of  said  policy 
less  the  customary  abatement  of  2  per  cent. 
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August  30,  1797,  said  Walker  &  Eennedy,  as  agents  of 
Harrison  Allmand  and  Francis  Smith,  likewise  effected  insur- 
ance on  their  portion  of  said  cargo  in  the  sum  of  $4,500  in  the 
office  of  the  same  company,  paying  therefor  a  similar  premium. 

Thereafter,  to  wit,  December  2,  1797,  the  said  company 
duly  paid  the  said  assured  the  sum  of  $4,410,  as  and  for  a  total 
loss  by  reason  of  the  premises,  being  the  face  of  said  poUcy 
less  the  customary  abatement  of  2  per  cent. 

August  21,  1797,  Sloan  &  Pagan,  through  the  agency  of 
Saidler  &  Waterbury,  effected  insurance  on  their  portion  of 
said  cargo  in  the  sum  of  $2,500  in  the  city  of  New  York,  pay- 
ing therefor  a  premium  not  stated,  by  a  policy  underwritten 
by  various  persons,  who,  with  the  exception  of  the  firm  of 
Rhinelander,  Hartshome  &  Co.,  who  underwrote  in  the  sum 
of  $1 ,000,  are  at  present  unknown. 

Thereafter,  to  wit,  November  9,  1799,  the  said  Rhine- 
lander,  Hartshome  &  Co.,  duly  paid  to  the  said  assured  the 
sum  of  $980,  as  and  for  a  total  loss  by  reason  of  the  premises, 
being  the  amount  underwritten  by  said  firm  less  the  cus- 
tomary abatement  of  2  per  cent. 

The  firm  of  Rhinelander,  Hartshome  &  Co.  consisted  of 
Frederick  Rhinelander,  William  Rhinelander,  Philip  Rhine- 
lander, Richard  Hartshome,  WiUiam  Kenyon,  and  Joseph 
lindley.  Said  Richard  Hartshome  was  the  survivor  of  the 
firm. 

The  Insurance  Company  of  North  America  is  duly  incor- 
porated under  the  laws  of  the  State  of  Pennsylvania. 

YI.  The  claimants  have  produced  letters  of  administration 
on  the  estates  of  the  parties  for  whom  thoy  appear,  and  have 
otherwise  proved  to  the  satisfaction  of  the  court  that  the 
persons  for  whose  estates  they  have  filed  claims  are  in  fact  the 
.  same  persons  who  suffered  loss  by  reason  of  the  seizure  and 
condemnation  of  the  Paisey,  as  set  forth  in  the  preceding 
findings. 

Said  claims  were  not  embraced  in  the  convention  between 
the  United  States  and  the  Republic  of  France  concluded  on 
the  30th  of  April,  1803.  They  were  not  claims  growing  out 
of  the  acts  of  France  allowed  and  paid  in  whole  or  in  part 
under  the  provisions  of  the  treaty  between  the  United  States 
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aad  Spain  concluded  on  the  22d  of  February,  1819,  and 
were  not  allowed  in  whole  or  in  part  under  the  provisions  of 
the  treaty  between  the  United  States  and  France  of  the  4th 
of  July,  1831. 

The  claimants,  in  their  respective  capacity,  are  the  owners 
of  said  daimsy  which  have  never  been  assigned  except  as 
aforesaid. 

CONCLUSIONS  OF  LAW. 

The  court  decides  as  conclusions  of  law  that  said  seizure  and 
condemnation  were  ill^al  and  the  owners  and  insurers  had 
valid  claims  of  indemnity  therefor  upon  the  French  Govern- 
ment prior  to  the  ratification  of  the  convention  between  the 
United  States  and  the  French  Republic,  concluded  on  the  30th 
day  of  September,  1800;  that  said  claims  were  relinquished 
to  France  by  the  Government  of  the  United  States  by  said 
treaty  in  part  consideration  of  the  relinquishment  of  certain 
national  claims  of  France  against  the  United  States;  and  that 
the  claimants  are  entitled  to  the  following  sums  from  the 
United  States: 

The  presideiit  and  directon  of  the  Iiuurance  Company  of  North 
America,  eleven  thousand  two  hundred  and  seventy  dollara..  Ill,  270. 00 

Benjamin  M.  Hartshome  and  Charles  N.  Black,  executors  of 
Richard  Hartahome,  surviving  partner  of  Rhinelander,  Harts- 
home  A  Co.,  nine  hundred  and  eighty  dollars 980. 00 

R.  Manson  Smith,  administrator  of  Francis  Smith,  three  thou- 
sand four  hundred  and  twenty-nine  dollars  and  fifty-eeven 
cents 3,429.67 

Amounting  in  all  to  the  sum  of  fifteen  thousand  six  hun- 
dred and  seventy-nine  dollars  and  fifty-seven  cents. . .    15, 679.57 

No  persons  claiming  to  represent  the  estates  of  Harrison 
AUmand  and  Sloan  &  Pagan  have  appeared  herein. 

Joseph  OgdeU;  administrator,  etc.,  of  John  Ferrers,  has 
proved  no  valid  claim. 

Mr.  Theodore  J.  Pickett  for  the  plaintiffs.  Mr,  James 
Thompsorif  Mr.  J.  Bayard  Henry,  and  Mr.  W.  T.  8  OurHa 
were  on  the  briefs. 

Mr\  John  W.  Tramer,  with  whom  was  Mr.  Assistami  AUor^ 
ney  Oeneral  HuaUm  Thompson  for  the  defendants. 
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HowBT,  Judge,  delivered  the  opinion  of  the  court: 

The  illegal  seizure  and  condemnation  of  the  vessel  is  estab- 
lished. There  was  a  total  loss  of  $18,129.14,  as  appears  from 
the  schedules  incorporated  in  the  findings  and  established  by 
the  other  proofs.  Deducting  the  insurance  paid,  there  was  a 
net  loss  to  the  owners  of  the  vessel  and  that  part  of  the  cargo 
owned  by  Francis  Smith  and  Harrison  Allmand  of  $6,859.14. 
Francis  Smith's  administrator  is  entitled  to  one  half  of  this 
sum,  but  as  no  claim  was  ever  filed  for  the  owner  of  the 
other  half  there  can  be  no  allowance  for  the  Allmand  interest 
not  sued  for. 

The  contention  that  the  Allmand  part  of  the  claim  can  be 
allowed  under  the  petition  of  Francis  Smith's  administrator 
must  fail,  because  the  Smith  petition  is  too  general  to  cover 
anything  more  than  the  individual  claims  of  Francis  Smith. 
There  is  no  evidence  to  support  the  contention  of  a  partner- 
ship between  the  two  owners  of  the  vessel  and  their  part  of 
the  cargo,  and  the  court  can  not  assume  that  these  two  owners 
were  partners.  The  jurisdictional  act  bars  any  such  assump- 
tion without  proof. 

As  to  the  part  of  the  cai^o  belonging  to  Sloan  &  Pagan  it 
must  not  be  imderstood  that  their  representatives  are  claim- 
ing anything.  The  argument  relating  to  the  citizenship  of 
these  two  persons  goes  to  a  question  of  right  on  the  part  of  the 
underwriters  on  Sloan  &  Pagan's  part  of  the  cargo  to  recover 
as  subrogees  for  the  amount  paid  said  firm.  As  it  is  necessary 
for  the  American  citizenship  of  the  insured  to  be  established 
before  the  insurers  can  recover,  we  must  now  consider  the 
matter  of  citizenship  to  determine  the  merits  of  this  part  of 
the  claim. 

An  affidavit  on  file  made  by  Dimbar  Sloan  after  the  sailing 
of  the  vessel  relates  to  a  bill  of  lading  and  an  invoice  on  ac- 
count of  the  shipment  made  by  Sloan  &  Pagan,  who  according 
to  the  affidavit  were  citizens  of  the  United  States.  Defend- 
ants contend  that  this  statement  of  citizenship  in  the  affidavit 
is  no  part  of  the  facts  certified  as  sworn  to,  but  is  merely  mat- 
ter deacriptio  personx  made  by  the  notary.  The  affidavit 
appears  to  have  been  made  almost  immediately  after  the 
capture  of  the  ship  and  the  condemnation  of  the  goods  shown 


49  a  CIS.]  Brig  Patbst.  203 

OflBlOB    •!    tkt    Ctirt. 

by  the  bill  and  the  mvoice.  The  invoice  in  evidence  discloses 
that  Sloan  &  Pagan  were  citizens  and  residents  of  Norfolk, 
Ya.  And  on  its  face  the  notary  certifies  that  the  affiant  was 
one  of  the  members  of  the  house  of  Sloan  &  Pagan,  ''who  are 
citizens  of  the  United  States."  This  affidavit,  with  the  state- 
ment of  the  notary  incorporated  therein,  appears  to  have 
been  made  at  the  place  where  Sloan  &  Pagan  seem  to  have 
been  engaged  in  business  according  to  the  invoice  • 

It  is  not  usual  to  prove  citizenship  so  indirectly.  Neither 
a  bill  of  lading  nor  an  invoice  is  ordinarily  employed  for  any 
other  purpose  than  to  give  the  names  of  shippers  and  con- 
signees, with  a  statement  of  the  character  of  the  goods 
shipped  and  the  place  of  shipment  and  the  port  of  destination. 
But  these  papers  in  the  present  instance  are  supplemented  by 
the  recitals  of  the  decree  of  the  prize  tribunal,  which  disclose* 
that  the  French  were  satisfied  with  the  truth  of  the  statement 
appearing  in  the  different  bills  of  lading  and  the  invoices. 
The  decree  also  recites  that  it  was  a  matter  of  public  noto- 
riety that  the  English  in  the  Antilles  were  not  respecting  any 
neutral  flag  and  particularly  that  of  the  United  States.  The 
privateer  seized  the  ship  as  a  neutral  and  the  prize  tribunal 
condemned  vessel  and  cargo  as  neutral  property,  but  for 
reasons  quite  different  from  the  matter  of  the  Amercan  citi- 
zenship of  the  owners  of  both.  The  property  was  not  con- 
demned for  the  want  of  proof  that  Sloan  &  Pagan  were  citi- 
zens, of  the  United  States.  The  master's  protest  includes 
complaint  of  the  condemnation  for  the  owners  of  both  ship 
and  cargo.  There  is  no  room  to  doubt  ownership  and  very 
little  occasion,  if  any,  to  discredit  American  ownership 
throughout.  Taking  the  circumstances  and  proof  all 
together  the  court  concludes  that  the  citizenship  of  Sloan  & 
Pagan  sufficiently  appears  to  justify  the  contention  of  the 
subrogees  of  Sloan  and  Pagan's  interests. 

The  seizure  on  the  part  of  the  privateer  and  the  subsequent 
condemnation  were  illegal  acts  and  the  exact  amount  recover- 
able from  the  United  States  is  disclosed  by  the  findings,  to 
wit,  $16,679.67. 

A  copy  of  these  findings  of  the  court  will  be  certified  to 
Congress,  together  with  a  copy  of  this  opinion. 
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THE  SLOOP  "FRIENDSHIP." 

EDWARD  D.  LAWRENCE  AND  ISAAC  H.  LAWRENCE, 
ADMINISTRATORS  OF  BENJAMIN  WYATT,  v.  THE 
UNITED  STATES. 

FRANCIS  A.  JEWETT,  ADMINISTRATOR  OF  JAMES 
PRINCE,  T.  THE  UNITED  STATES. 

HENRY  RUSSELL  PERKINS,  RECEIVER  OF  THE 
NEWBURYPORT  ASSOCIATION  OF  UNDER- 
WRITERS, V.  THE  UNITED  STATES. 

HENRY  RUSSELL  PERKINS,  RECEIVER  OF  THE 
NEWBURYPORT  ASSOCIATION  OF  UNDER- 
WRITERS, T.  THE  UNITED  STATES. 

HENRY  RUSSELL  PERKINS,  RECEIVER  OF  THE 
NEWBURYPORT  ASSOCIATION  OF  UNDER- 
WRITERS, ▼.  THE  UNITED  STATES. 

FRANKLIN  A.  WILSON,  ADMINISTRATOR  OF  JOHN 
PEARSON,  V.  THE  UNITED  STATES. 

[French  Spoliations  2352, 3875, 4276, 4291, 4296, 4348.    Decided  on  January 

5, 1914.] 

On  the  Proofs. 

The  sloop  Frierukhip,  a  duly  registered  vessel  of  the  United  States,  sailed 
on  a  commercial  voyage  from  Newburyport,  Mass.,  in  the  early 
part  of  1800,  boimd  for  Barbados,  Tobago,  and  while  on  this  voyage 
was  seized  by  a  French  privateer.  On  July  10,  1800,  the  vessel 
and  cargo  were  condemned.  The  insurance  carried  on  the  vessel 
and  cargo  was  paid. 
I.  The  court  has  frequently  held  in  the  class  of  cases  under  this  juris- 
diction that  policies  of  insurance  merely  are  insufficient  to  establish 
ownership  of  the  vessel,  and  that  the  circumstances  and  the  solemn 
character  of  the  register  of  the  vessel  must  govern,  and  the  find- 
ings must  show  everything  necessary  for  an  understanding  of  the 
case  in  Congress. 
II.  The  right  of  a  receiver  to  recover  has  never  been  established  by  the 
court. 

III.  Where  the  findings  do  not  establish  the  incorporation  of  an  association 
of  underwriters,  nor  a  partnership  among  the  people  whom  the 
receiver  professes  to  represent,  the  court  is  unable  to  declare  any 
rule  by  which  an  individual  can  claim  through  an  unincorporated 
body  of  men.  The  same  is  true  where  there  is  wanting  proof  ol 
the  elements  of  a  partnership. 
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The  Reporter's  statement  of  the  case : 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  The  sloop  Friendship,  whereof  George  Rapall  was  then 
master,  sailed  on  a  commercial  voyage  fron  Newburyport, 
Mass.,  in  the  early  part  of  1800,  bound  for  Barbados,  or 
Tobago.  While  peacefully  pursuing  said  voyage  she  was 
seized  on  the  high  seas  by  the  French  privateer  La  Bijou, 
Capt.  Collar.  On  July  10,  1800,  the  vessel  and  cargo  were 
condemned  by  the  tribunal  of  commerce  and  prizes  sitting 
at  Basseterre,  Guadeloupe,  on  the  following  grounds:  That 
the  afEidavit  at  the  bottom  of  the  sea  letter  was  not  signed 
by  the  officer  of  the  marine,  as  required ;  that  consequently 
it  is  in  contravention  of  the  passport,  which  appears  more 
manifest,  as  it  was  issued  for  the  island  of  Barbados;  that 
the  destination  of  Tobago  establishes  that  there  were  reasons 
which  caused  the  master  to  change  the  place  of  destination; 
that  there  was  no  r6le  d'equipage,  but  only  a  simple  agree- 
ment with  the  crew,  and  the  signatures  were  not  formally 
authenticated. 

n.  The  Friendship  was  a  duly  registered  vessel  of  the 
United  States  of  92  52/95  tons  burthen,  built  at  Bath,  Me., 
in  the  year  1783,  and  was  owned  solely  by  Benjamin  Wyatt, 
a  citizen  of  the  United  States.  The  register  carried  by  this 
vessel  at  the  time  of  capture  was  dated  May  23,  1800. 

in.  A  cargo  was  on  board  the  Friendship  at  the  time  of 
capture,  but  its  ownership,  character,  and  value  are  not 
disclosed. 

IV.  The  losses  by  reason  of  the  capture  and  condemnation 
of  the  Friendship,  as  far  as  presented  to  the  court,  are  as 
follows: 

Value  of  vesBel $1,800.00 

Freight  earnings 1, 533. 00 

Premium  of  infidirance  paid 132.00 

3, 465. 00 
Deduct  insurance  received 600.00 

Netloa 2,865.00 
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V.  On  May  26,  1800,  said  Benjamin  Wyatt  procurred 
insurance  on  the  vessel  from  the  Newburyport  Association 
of  Underwriters  in  the  sum  of  $600,  paying  therefor  a  pre- 
mium of  22  per  cent.  On  December  4,  1800,  said  associa- 
tion paid  the  insured  sum  of  $600,  being  in  full  for  a  total 
loss  by  reason  of  the  premises. 

YI.  On  June  18,  1800,  George  Rapall,  the  master  of  the 
Friendship,  procured  insurance  on  his  effects  on  board  from 
the  Newburyport  Association  of  Underwriters  in  the  sum  of 
$333.33,  paying  therefor  a  premium  of  22  per  cent.  There- 
after, on  December  4,  1800,  said  association  paid  the  insured 
the  sum  of  $333.33,  being  in  fuU  for  a  total  loss  by  reason  of 
the  premises. 

-    It  does  not  appear  what  effects,  if  any,  the  master  had  on 
board  this  vessel  at  the  time  of  capture. 

YII.  On  June  19, 1800,  one  Eleazer  Johnson  effected  insur- 
ance in  the  sum  of  $600  on  vessel  and  $400  on  cargo  in  the 
office  of  the  Newburyport  Association  of  Underwriters,  pay- 
ing therefor  a  premium  of  22  per  cent.  Thereafter,  on  De- 
cember 9,  1800,  said  association  paid  the  insured  the  sum  of 
$1,000,  being  in  full  for  a  total  loss  by  reason  of  the  premises. 

It  is  not  established  by  competent  evidence  that  said 
Eleazer  Johnson  owned  any  part  of  this  vessel  or  cargo. 

Vni.  On  July  12,  1800,  one  Joseph  Toppan  effected  in 
the  office  of  John  Pearson,  jr.,  of  Newburyport,  insurance 
on  the  cargo  in  the  sum  of  $500,  paying  therefor  a  premium 
of  22  per  cent,  said  policy  being  underwritten  by  the  follow- 
ing: John  Pearson,  jr.,  $100;  James  Prince,  $400. 

Thereafter,  on  December  2,  1800,  said  Pearson  paid  the 
insured  the  sum  of  $500,  being  in  full  for  a  total  loss  by  reason 
of  the  premises. 

It  is  not  established  by  competent  evidence  that  said 
Joseph  Toppan  was  the  owner  of  cargo  on  board  this  vessel. 

IX.  The  claim  of  the  estate  of  Joseph  Toppan  was  not  filed 
until  January  21,  1904,  at  which  time  it  was  attempted  to 
present  said  claim  to  the  court  by  intervention  to  petition 
No.  2352. 

X.  The  legal  status  of  the  Newburyport  Association  of 
Underwriters  is  not  determined  by  the  proof,  and  the  court 
is  therefore  unable  to  make  a  finding  in  favor  of  any  mem- 
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beiB  of  the  association  for  the  want  of  claim  therefor  by  anj 
such  member,  and  is  likewise  unable  to  make  a  finding  in 
favor  of  the  alleged  receiver  of  the  said  Newburyport  Asso- 
ciation of  Underwriters. 

The  evidence  does  not  establish  to  the  satisfaction  of  the 
court  that  the  Newburyport  Association  of  Underwriters  was 
ever  incorporated  or  that  it  was  a  partnership. 

The  claimants  have  produced  letters  of  administration  on 
the  estates  of  the  parties  for  whom  they  appear,  and  have 
otherwise  proved  to  the  satisfaction  of  the  court  that  the 
persons  for  whose  estates  they  have  filed  claims  are  in  fact 
the  same  persons  who  suffered  loss  by  reason  of  the  seizure 
and  condemnation  of  the  sloop  FriendsMp,  as  set  forth  in  the 
preceding  findings. 

Said  claims  were  not  embraced  in  the  convention  between 
the  United  States  and  the  Republic  of  France  concluded  on 
the  30th  of  Apr'd,  1803.  They  were  not  claims  growing  out 
of  the  acts  of  France  allowed  and  paid  in  whole  or  in  part 
under  the  provisions  of  the  treaty  between  the  United  States 
and  Spain  concluded  on  the  22d  of  February,  1819,  and  were 
not  allowed  in  whole  or  in  part  under  the  provisions  of  the 
treaty  between  the  United  States  and  France  of  the  4th  of 
July,  1831. 

The  claimants,  in  their  representative  capacity,  are  the 
owners  of  said  claims,  which  have  never  been  assigned. 

GONOLUSIOXS   OF  LAW. 

The  court  decides  as  conclusions  of  law  that  said  seizure 
and  condenmation  were  illegal,  and  the  owners  and  insurers 
had  valid  claims  of  indemnity  therefor  upon  the  French  Gov- 
emmeiit  prior  to  the  ratification  of  the  convention  between 
the  United  States  and  the  French  Bepublic  concluded  on 
the  30th  day  of  September,  1800;  that  said  claims  were  re- 
linquished to  France  by  the  Government  of  the  United  States 
by  said  treaty  in  part  consideration  of  the  relinquishment  of 
certain  national  claims  of  France  against  the  United  States; 
and  that  the  claimants  are  entitled  to  the  following  sum  from 
the  United  States: 

Edward  D.  Lawrence  and  Isaac  H.  Lawrence,  administra 
tors  of  Benjamin  Wyatt,  two  thousand  eight  hundred  and 
sixty  five  dollars  ($2,865). 
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The  insurance  paid  herein  on  the  effects  of  the  master  and 
the  cargo  is  not  recoyerable  for  the  reasons  set  forth  in  Find- 
ings m,  VI,  Vn,  and  VIII. 

The  claim  of  Charles  G.  Donnell,  administrator  of  Joseph 
Toppan,  is  not  properlj  before  the  court  for  the  reason  set 
forth  in  Finding  IX. 

No  allowance  is  made  to  Henry  Russell  Perkins,  receiver 
of  the  Newburyport  Association,  for  the  reason  set  forth  in 
Finding  X. 

Mr.  0.  W.  Olagett  and  Mr.  J.  W.  Butterfidd  for  the  plain- 
tiffs. 

Mr.  John  W.  Trainer,  with  whom  was  Mr.  Assistant  Attor- 
ney Oeneral  Huston  Thompson^  for  the  defendants. 

HowBT,  Judge,  delivered  the  opinion  of  the  court: 

The  seizure  and  condenmation  of  the  sloop  were  illegal 
acts,  and  liability  must  follow  as  to  the  vessel.  The  nature, 
amount,  and  value  of  the  cargo  are  not  proven. 

The  issues  between  the  parties  relate  (1)  to  the  ownership 
of  the  vessel,  and  (2)  as  to  the  right  of  alleged  individual 
underwriters  to  recover  through  a  receiver  of  an  imincorpo- 
rated  body  or  association  of  men  and  who,  without  a  charter, 
have  likewise  not  established  relations  as  partners. 

As  to  the  vessel,  defendants'  contention  is  based  upon  the 
fact  that  a  third  person,  who  does  not  appear,  either  from 
the  register  or  otherwise  by  the  record,  to  have  been  inter- 
ested, took  out  insurance  upon  the  sloop,  the  register  owner 
meantime  insuring  for  a  like  amount  of  one-third  of  the 
sloop. 

ThB  findings  disclose  that  the  register  was  taken  out  about 
the  date  of  the  sailing  of  the  ship  and  that  this  register  named 
Benjamin  Wyatt  as  the  only  owner.  Thereafter,  one  John- 
son took  out  insurance  for  $600  on  the  vessel  and  collected 
the  amount.  Before  that  time,  however  (only  three  days 
before  sailing),  Benjamin  Wyatt  took  out  insurance  on  one- 
third  of  the  vessel  in  the  same  sum  for  which  Johnson  subse- 
quently insured  and  collected.  There  is  no  proof  that  the 
registered  owners  had  knowledge  of  the  Johnson  insurance. 
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The  argument  is  made  that  the  fact  that  a  person  who  does 
not  otherwise  appear  to  have  any  interest  in  the  vessel  took 
out  insurance  does  not  prove  that  such  person  owned  an  in- 
terest in  the  vessel;  that  he  is  a  mere  volunteer;  and  that  as 
against  the  record  owner  there  must  have  been  something 
more  than  his  action  in  obtaining  insurance  to  support  his 
claim.  It  is  contended  by  the  conflicting  interest  that  the 
fact  that  Benjamin  Wyatt  only  insured  one-third  of  the  ves- 
sel does  not  prove  that  he  was  not  the  sole  owner  of  the  ves- 
sel, but  does  prove  that  he  only  desired  to  insure  his  interest 
of  one-third. 

An  examination  of  the  dates  of  the  various  transactions  as 
they  appear  discloses  that  the  register  was  obtained  May  23, 
1800|  and  that  three  days  thereafter  Wyatt  took  out  his 
insurance  on  one-third  of  the  vessel  in  the  sum  of  $600. 
Johnson  took  out  his  insurance  June  19,  1800,  for  $600  on 
the  sloop,  and  having  collected  the  money  when  the  ship 
was  lost  to  the  owner  or  owners,  he  either  defrauded  the 
insurance  company  or  sustained  a  loss.  It  is  possible  that 
in  taking  out  the  insurance  Johnson  did  so  for  the  benefit  of 
the  register  owner.  This  being  mere  conjecture,  however, 
we  can  not  account  for  his  action.  At  all  events  we  have  a 
case  where  the  effort  appears  to  be  made  to  overcome  the 
record  effect  of  the  register. 

In  passing  upon  these  claims  the  court  has  frequently  held 
that  policies  of  insurance  merely  are  insufficient  to  establish 
ownership  of  a  vessel.  On  this  point  one  of  the  parties 
claiming  as  against  another  interest  argues  that  the  court 
has  continuously  and  consistently  held  this  to  be  the  rule. 
Whether  the  comrt  has  been  absolutely  consistent  on  this 
proposition  or  not  we  are  imable,  in  the  mass  of  litigation  in 
these  cases  involving  conflicting  claims,  to  say,  but  we  repeat 
that  the  court  has  frequently  held  that  policies  of  insurance, 
generally  speaking,  are  not  enough  to  prove  ownership  of  a 
vessel.  Considering  the  circumstances  and  the  solemn  char- 
acter of  a  register  where  trouble  ensues  the  court  is  of  opinion 
that  the  register  must  govern.  Especially  does  this  seem  to 
be  the  most  reasonable  view  to  take  of  the  case,  as  it  appears 
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that  the  third  person  took  out  his  insurance  on  the  vessel 
-  after  the  sloop  had  sailed  for  her  destination. 

As  to  the  matter  of  title:  One  of  the  claimants  contends 
that  the  court  should  leave  the  question  of  title  to  be  decided 
if  and  when  an  appropriation  is  made.  On  the  other  hand, 
defendants  insist  that  we  should  find  the  facts  in  reference 
to  the  insurance  from  which  we  must  necessarily  decide  the 
matter  of  title  before  any  appropriation  can  properly  be  made 
for  a  debatable  interest. 

We  think  we  ought  to  show  everything  necessary  for  an 
understanding  of  the  case  in  Congress.  This  brings  us  to  the 
matter  of  the  legal  status  of  the  Newburyport  Association  of 
Underwriters. 

The  court's  conclusion  as  to  the  conflicting  rights  of  the 
parties  is  that  no  individual  underwriter  claiming  through 
this  body  is  entitled  to  an  award  for  the  want  of  proper 
identification  of  interest.  The  representatives  of  the  indi- 
.  viduals  named  as  losers — that  is^  the  representatives  of  the 
parties  claiming  under  the  association  named  and  operating 
through  a  receiver — are  not  entitled  to  an  award.  Individual 
losses  are  established  only  by  and  through  the  receiver  of  a 
defunct  organization.  In  the  first  place,  the  right  of  a 
receiver  to  recover  has  never  yet  been  established  by  the 
court  according  to  the  case  of  the  Dove,  Goodhue  (H.  R. 
Doc.  429;  56th  Cong.,  2d  sess.),  and  other  cases.  Next,  the 
findings  have  not  established  the  incorporation  of  the 
so-called  Newburyport  Association  of  Underwriters.  Neither 
do  the  findings  establish  a  partnership  among  the  people 
whom  this  receiver  professes  to  represent.  The  court  is 
therefore  unable  to  declare  any  rule  by  which  an  individual 
can  claim  through  an  unincorporated  body  of  men  calling 
themselves  an  association  where,  too,  there  is  wanting  proof 
of  the  elements  of  a  partnership. 

The  value  of  the  vessel,  together  with  its  freight  earnings 
and  premium  of  insurance  paid  totals  $3,465.  Deducting 
the  $600,  the  amount  of  insurance  received,  the  net  loss  to 
Benjamin  Wyatt  was  $2,865,  and  the  award  must  be  for 
that  amount.  Accordingly,  the  findings  herein  are  directed 
to  be  transmitted  to  Congress,  together  with  a  copy  of  this 
opinion. 
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THE  SCHOONER  "SEA  FLOWER." 

NATHAN    MATTHEWS,    Jk.,    ADMINISTRATOR    OF 
DANIEL  SARGENT,  V.  THE  UNITED  STATES. 

DANIEL  W.  WALDRON,  ADMINISTRATOR  OF  JACOB 
SHEAFE,  V.  THE  UNITED  STATES. 

FRANCIS    W.    BOUTWELL,    ADMINISTRATOR    OF 
JOHN  MoLEAN  v.  TBE  UNITED  STATES. 

CHARLES     T.     LOVERING,     ADMINISTRATOR  OF 
JOSEPH  TAYLOR,  v.  THE  UNITED  STATES. 

JAMES  C.  DAVIS,  ADMINISTRATOR  OF  CORNELIUS 
DURANT,  T.  THE  UNITED  STATES. 

GEORGE    G.    KING,    ADMINISTRATOR    OF    JAMES 
SCOTT,  V.  THE  UNITED  STATES. 

WILUAM  G.  PERRY,  ADMINISTRATOR  OF  NICHO- 
LAS OILMAN,  V.  THE  UNITED  STATES. 

FRANK  DABNEY,  ADMINISTRATOR  OF  SAMUEL  W. 
POMEROY,  V.  THE  UNITED  STATES. 

CHARLES    T.     TX)VERING,     ADMINISTRATOR     OF 
JOSEPH  TAYIX)R,  v.  THE  UNITED  STATES. 

AUGUSTUS  P.  LORING,  ADMINISTRATOR  OF  WIL- 
LIAM H.  BORDMAN,  v.  THE  UNITED  STATES. 

DAVID  G.  HASKINS,  ADMINISTRATOR  OF  DAVID 
GREENE,  V.  THE  UNITED  STATES. 

[French  spoliations  305i,  3652,  3653.    Decided  January  6, 1914.] 

.  On  ihe  Proofs. 

The  achoona  Sea  Flower  was  a  duly  reg^tered  vessel  of  the  United  States 
and  sailed  on  a  commercial  voyage  from  Boston  bound  for  St.  Croix. 
While  on  this  voyage  she  was  seLced  on  December  20,  1799,  by  a 
French  privateer,  and  on  January  1,  1800,  condemned.  The 
insurance  effected  was  later  paid  by  the  insurers. 
I.  The  condemnation  of  the  cargo,  being  after  the  abrogation  of  the 
treaty  of  1778,  with  Fiance,  and  it  not  appearing  that  the  vessel 
carried  any  documents  to  establish  ownership  and  neutrality  of  the 
cargo,  or  that  proof  thereof  was  offered  at  the  prize  proceedings,  was 
not  illq^I. 
II.  In  the  absence  of  proof  it  will  be  assumed  that  all  documents  and  papers 
carried  by  the  ship  were  kept  as  a  final  record  and  not  destroyed. 

III.  The  United  States  as  the  defending  nation  has  the  rig^t  to  rely  upon 
the  facts  of  the  case  and  thereby  justify  the  condemnation.  This  is 
■0  even  where  on  the  face  of  the  decree  the  ground  of  condemnation 
appears  to  be  illegal. 
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lY .  "Where  there  is  nothing  ehowing,  or  tending  to  show,  the  presence  of  the 
necessary  papers  to  establish  neutrality,  the  only  alternative  is  to 
find  that  the  fault  lay  with  the  master  and  owners  of  the  vessel  in 
not  carrying  the  papers  necessary  lor  their  protection. 

The  Reporter's  statement  of  the  case: 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  The  schooner  Sea  Flower,  whereof  Luke  Baker  was  then 
master,  sailed  from  Boston  December  1,  1799,  on  a  conmier- 
cial  voyage  bound  for  St.  Croix. 

While  peaceably  pursuing  said  voyage  she  was  seized  on  the 
high  seas,  December  20,  1799,  by  the  French  privateer 
L' Airmble  Jeannette,  Capt.  Gautier.  On  January  1, 1800,  the 
vessel  was  condemned  by  the  tribunal  of  commerce  and  prizes 
at  Basse  Terre,  GKiadeloupe,  the  grounds  of  condemnation 
being  as  follows: 

That  the  sea  letter  was  not  certified  by  a  maritime  official. 

That  the  master  had  no  r6le  d'6quipage. 

It  is  not  shown  that  the  vessel  carried  any  documents  to 
establish  the  neutrahty  of  her  cargo  or  that  proof  thereof  was 
offered  to  the  French  court. 

II.  The  Sea  Flower  was  a  duly  registered  vessel  of  the 
United  States,  a  schooner  of  85  69/95  tens  burden  built  at 
Plantation  No.  2,  east  of  Penobscot,  in  the  State  of  Massa- 
chusetts, in  1796,  and  was  owned  by  Thomas  Godfrey  and 
Luke  Baker,  three-quarters  and  one-quarter,  respectively, 
both  owners  being  citizens  of  the  United  States. 

III.  The  cargo  of  the  Sea  Flower  at  the  time  of  her  capture 
consisted  of  lumber,  fish,  beef,  flour,  pork,  com,  lard,  and 
onions,  but  it  does  not  appear  by  competent  evidence  who 
were  the  owners  thereof. 

rV.  November  27,  1799,  Luke  Baker  effected  through  the 
office  of  Joseph  Taylor  insurance  in  the  sums  of  S500  on  the 
vessel  and  $500  on  the  cargo,  paying  therefor  a  premium  of 
16  per  cent,  the  pohcy  being  underwritten  by  the  following 
persons,  citizens  of  the  United  States,  each  in  the  sum  set 
opposite  his  name,  to  wit: 

William  H.  Bordmnn $400 

David  Greene 000 
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Thereafter  Joseph  Taylor,  as  agent,  paid  the  insured  $1,000, 
m  full  for  a  total  loss  as  aforesaid,  the  loss  to  each  of  the  two 
underwriters  being  the  sum  underwritten  on  said  policy. 

December  3,  1799,  Thomas  Godfrey  effected  through  the 
office  of  Joseph  Taylor  insurance  in  the  sums  of  $2,250  on  the 
vessel  and  $2,250  on  the  cargo,  paying  therefor  a  premium  of 
15  per  cent,  the  policy  being  underwritten  by  the  following 
persons,  citizens  of  the  United  States,  each  in  the  sum  written 
opposite  his  name,  to  wit: 

ComelluB  Dunmt |1, 000 

Samuel  W.  Pomeroy 1,000 

John  McLean 500 

Daniel  Saigent 500 

James  Soott 500 

Jacob  Sheafe 500 

Nicholafl  Gilman 500 

Thereafter  Joseph  Taylor,  as  agent,  paid  the  insured  the 
sum  of  $4,500  for  a  total  loss  as  aforesaid,  the  loss  to  each 
underwriter  being  the  sum  underwritten  on  said  policy. 

The  claimants  have  produced  letters  of  administration  on 
the  estates  of  the  parties  for  whom  they  appear,  and  have 
otherwise  proved  to  the  satisfaction  of  the  court  that  the 
persons  for  whose  estates  they  have  filed  claims  are  in  fact 
the  same  persons  who  suffered  loss  by  reason  of  the  seizure 
and  condemnation  of  the  schooner  Sea  Flower,  as  set  forth 
in  the  preceding  findings. 

Said  claims  were  not  embraced  in  the  convention  between 
the  United  States  and  the  Republic  of  France  concluded  on 
the  30th  of  Apri\  1803.  They  were  not  claims  growing  out 
of  the  acts  of  France  allowed  and  paid  in  whole  or  in  part 
under  the  provisions  of  the  treaty  between  the  United  States 
and  Spain  concluded  on  the  22d  of  February,  1819,  and  were 
not  allowed  in  whole  or  in  part  under  the  provisions  of  the 
treaty  between  the  United  States  and  France  of  the  4th  of 
July,  1831. 

The  claimants,  in  their  representative  capacity,  are  the 
owners  of  said  claims,  which  have  never  been  assigned. 
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The  court  decides  as  conclusions  of  law  that  said  seizure 
and  condemnation  of  the  vessel  were  illegal,  and  the  owners 
and  insurers  had  valid  claims  of  indemnity  therefor  upon  the 
French  Government  prior  to  the  ratification  of  the  conven- 
tion between  the  United  States  and  the  French  Republic, 
concluded  on  the  30th  day  of  September,  1800;  that  said 
claims  were  relinquished  to  France  by  the  Government  of 
the  United  States  by  said  treaty  in  part  consideration  of  the 
relinquishment  of  certain  national  claims  of  France  against 
the  United  States;  and  that  the  claimants  are  entitled  to  the 
following  sums  from  the  United  States,  being  the  respective 
amounts  underwritten  on  the  vessel  as  aforesaid,  to  wit: 

Nathan  Matthews,  jr.,  administrator  of  Daniel  Sai^ent, 
two  hundred  and  fifty  dollars  ($250). 

Daniel  W.  Waldron,  administrator  of  Jacob  Sheafe,  two 
hundred  and  fifty  dollars  ($250). 

Francis  M.  Boutwell,  administrator  of  John  McLean,  two 
hundred  and  fifty  doUars  ($250). 

James  C.  Davis,  administrator  of  Cornelius  Durant,  five 
hundred  dollars  ($500). 

George  G.  King,  administrator  of  James  Scott,  two  hun- 
dred and  fifty  dollars  ($250). 

William  G.  Perry,  administrator  of  Nicholas  Gilman,  two 
hundred  and  fifty  dollars  ($250). 

Frank  Dabney,  administrator  of  Samuel  W.  Pomeroy,  five 
hundred  dollars  ($500). 

Augustus  P.  Loring,  administrator  of  William  H.  Bord- 
man,  two  hundred  dollars  ($200). 

David  G.  Haskins,  administrator  of  David  Greene,  three 
hundred  dollars  ($300). 

Amounting  in  all  to  the  sum  of  two  thousand  seven  hun- 
dred and  fifty  dollars  ($2,750). 

No  persons  claiming  to  represent  Thomas  Godfrey  or  Luke 
Baker  have  appeared  herein. 

The  estate  of  Joseph  Taylor  has  proved  no  valid  claim. 

As  to  the  cargo,  the  court  decides  that  the  condenmation 
thereof  was  not  illegal,  the  same  havii^  been  after  the  abro- 
gation of  the  treaty  of  1778  with  France,  and  it  not  appear- 
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ing  that  the  vessel  carried  any  documents  to  establish  the 
ownership  and  neutrality  of  the  cargo,  or  that  proof  thereof 
was  offered  at  the  prize  proceedings. 

Mr,  T.  J.  Pickett  and  Mr.  F.  T.  8.  Curtia  for  the  plaintiffs. 
Mr.  George  0.  King  is  on  the  briefs. 

Mr.  John  W,  Trainer,  with  whom  was  Mr.  Assistant 
Attorney  General  Huston  TTiompson,  for  the  defendants. 

HowBY,  Jvdge^  dehvered  the  opinion  of  the  court: 

« 

These  are  underwriters'  claims,  the  owners  of  both  vessel 
and  cargo  not  being  represented  in  court.  The  court  finds 
the  facts  sufficient  to  draw  the  necessary  conclusion  that  the 
condenmation  of  the  vessel  was  illegal  and  that  an  award 
must  be  made  for  the  insurance  paid  thereon. 

As  to  the  cargo  there  is  controversy.  Claimants  contend 
that  the  recitals  of  the  decree  show  that  there  was  an  analysis 
of  the  ship's  papers,  and  that  the  grounds  assigned  for  the 
sale  of  the  cargo  on  the  papers  as  analyzed  were  not  good 
and  sufficient  to  justify  the  conclusions  of  the  decree  of  the 
prize  tribunal  condemning  the  cargo. 

According  to  the  language  of  the  decree  all  documents 
aboard  the  ship  were  placed  with  the  records.  These  records 
do  not  show  any  documentation  of  the  cargo,  and  there  are 
also  wanting  the  necessary  proofs  of  neutrality.  We  must 
assume  in  the  absence  of  proof  that  all  documents  and  papers 
carried  by  the  ship  were  kept  as  a  final  record  and  not  de- 
stroyed. It  does  not  appear  that  the  neutral  offered  on  the 
hearing  any  proof  of  documentation  of  the  cargo  or  that 
proof  of  the  neutrality  of  the  cargo  was  put  before  the  prize 
court.  Nor  does  it  appear  that  the  original  invoice  was  on 
board.  If  it  was,  there  is  nothing  contained  in  it,  as  we  now 
find  the  invoice,  to  establish  neutrality,  even  if  the  invoice 
could  be  taken  as  sufficient  proof  on  that  point.  Hiram, 
Whitney,  41  C.  ds.,  12.  The  master's  protest  is  silent  on 
the  subject. 

The  United  States  as  the  defending  nation  has  the  right  to 
rely  upon  the  facts  of  the  case  and  thereby  justify  the  con- 
demnation.   This  is  so  even  where  on  the  face  of  the  decree 


216  Decehber  Term  1913-14.  [49  c.  cis. 

OplBlOB    •!    tk«    Coirt. 

the  ground  of  condemnation  appears  to  be  illegal.  Ship 
Joanna,  24  C.  Cls.,  198. 

Nothing  appearing  to  have  been  offered  to  establish  the 
neutrality  of  the  cargo,  and  with  nothing  in  the  protest 
asserting  its  innocence,  but  looking  to  the  evidence  as  con- 
tained in  the  record  before  us  and  the  want  of  proof  to  estab- 
lish a  fact  vital  to  recovery,  it  can  only  be  held  that  the  con- 
denmation  of  the  cargo  was  proper.  The  case  of  the  Betsey, 
Wymsji,  36  C.  Cls.,  256,  summarizes  the  general  rule  and 
need  not  be  restated. 

The  ultimate  findings  cover  the  entire  admissible  proof. 
There  was  an  invoice  of  the  schooner's  cargo  on  the  voyage 
to  St.  Croix;  a  protest  of  the  master  of  the  ship  disclosing 
that  his  vessel  and  the  cargo  aboard  were  sold  by  and  on 
account  of  the  captors  and  the  owners  of  the  privateer,  sup- 
plemented by  the  decree  of  the  prize  court  assigning  insuffi- 
cient causes  for  the  condemnation  of  both  ship  and  cai^. 
But  it  also  appears  that  an  analysis  of  all  the  ship's  papers 
was  made  and  that  all  of  these  documents  were  put  with  the 
records,  as  stated,  and  everything  of  a  documentary  char- 
acter found  lodgment  in  this  court.  As  there  is  nothing 
showing,  or  tending  to  show,  the  presence  of  the  necessary 
papers  to  establish  neutrality,  the  only  alternative  this  court 
has  is  to  find  that  the  fault  lay  with  the  master  and  owners 
of  the  vessel  in  not  carrying  the  papers  necessary  to  their 
protection.  For  the  want  of  proof  relating  to  the  essential 
matter  of  neutrality  the  case  is  stronger  for  the  defendants 
even  than  that  of  the  NarUasTcet,  Higgins,  39  C.  ds.,  119; 
46  lb*,  291. 

The  findings  necessarily  redound  to  the  benefit  of  the 
United  States  as  to  the  cargo.  As  to  the  ship,  the  findings 
show  an  allowance  for  the  insurance  paid  thereon  amounting 
to  $2,760. 

The  findings  of  the  court,  together  with  a  copy  of  this 
opinion,  will  be  certified  to  Congress. 
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UPTON  J.  HAMMOND  v.  THE  UNITED  STATES- 

[Cong.  No.  14247-182.    Decided  January  5, 1914.] 

On  the  Proofs. 

This  IB  a  claim  for  the  payment  of  travel  allowances  from  the  place  of  dis- 
charge to  the  place  of  enrollment  alleged  to  be  due  plaintiff  as  one 
of  the  beneficiaries  under  Senate  bill  9501,  referred  to  the  Oourt 
May  22, 1908,  by  resolution  of  the  United  States  Senate  for  proceed- 
ings under  the  act  of  March  3, 1887,  known  as  the  Tucker  Act,  and 
differs  from  the  case  of  Sandenon  v.  the  United  States,  41 C.  Cls.,  230, 
only  that  in  the  present  case  findings  of  fact  are  to  be  made  by  the 
court  and  certified  to  Congress,  while  in  the  Sanderson  case  judg- 
ment was  sought  by  the  plaintiff. 
I.  Where  at  a  time  when  an  officer  was  discharged  the  Government  fur- 
nished transportation  to  thousands  of  dischaiged  soldiers  over 
private  lines  and  money  was  not  furnished  to  dischaiged  oflScen 
or  men,  the  burden  of  proof  on  the  question  of  whether  transpor- 
tation was  or  was  not  furnished  rests  upon  the  plaintiff. 
II.  Where  the  War  Department  reports  show  that  the  names  of  officers  or 
enlisted  men  receiving  transportation  when  dischaiged  would 
only  be  disclosed  by  the  certificate  furnished  them,  and  with  the 
surrender  of  the  certificate  the  transi)ortation  company  would 
settle  the  account  with  the  United  States,  some  satisfactory  evi- 
dence should  be  fiu-nished  to  remove  the  presumption  that  the 
Government  at  the  time  of  the  discharge  of  officers  or  men  from 
the  military  service  had  complied  with  the  law  in  the  matter  of 
furnishing  transportation  whensoever  proper. 

III.  Where  an  officer  or  a  soldier  is  dischaiged  at  his  own  request,  and  for 
his  own  pleasure  and  convenience,  the  settled  practice  of  the 
War  Department  and  the  Treasury  Department  is  to  deny  the 
payment  of  travel  pay  and  allowances,  which  practice  was  ap- 
proved by  the  Supreme  Court  in  the  case  of  Sweet  v.  The  United 
StaJtet,  189  U.  S.,  471,  and  this  Court  will  follow  the  rule  so  long 
established  by  not  making  a  finding  favorable  to  the  payment  of 
such  travel  pay  and  allowances. 

The  Reporter's  statement  of  the  case: 

This  is  a  claim  for  payment  of  travel  aUowances  alleged 
to  be  due  said  claimant  as  one  of  the  beneficiaries  under 
Senate  bill  9501,  which  was  referred  to  this  court  May  22, 
1908,  by  resolution  of  the  United  States  Senate  for  proceed- 
ings* under  the  act  of  March  3,  1887,  known  as  the  Tucker 
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Act.     The  second  section  of  said  bill  is  applicable  to  this 
case  and  reads  as  follows: 

"Seo.  2.  That  the  Secretary  of  the  Treasury  be,  and  he 
is  hereby,  authorized  and  directed,  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated,  to  pay  to  each  of  the 
following  persons  named  in  this  section,  or,  if  deceased,  to 
the  party  entitled  thereto,  the  sum  of  five  nundred  dollars, 
or  so  much  thereof  as  may  be  necessary,  being  for  travel 
allowance  when  honorably  discharged  from  the  military 
service  of  the  United  States,  namely:  *  *  *  Upton  J. 
Hammond,    *    *    *." 

The  claimant  thereafter  appeared  in  this  court  and  filed 
his  petition,  in  which  he  makes  the  following  allegations: 

That  he  is  a  citizen  of  the  United  States  resident  in  the 
county  of  Marion,  State  of  Indiana,  and  is  one  of  the  pro- 
proposed  beneficiaries  named  in  said  bill  9501. 

That  he  was,  on  or  about  February  26,  1863,  in  the  mili- 
tary service  of  the  United  States,  serving  as  second  lieuten- 
ant, Company  A,  Fourth  Indiana  Cavalry  Volunteers;  that 
he  then  tendered  his  resignation  through  miUtary  channels, 
which  was  accepted,  and  he  was  honorably  discharged  from 
the  service;  that  under  the  law  then  in  force,  sec.  15,  act 
of  Jan.  29,  1813,  2  Stats.,  796,  any  officer  discharged  from 
the  service,  except  by  way  of  punishment  for  an  oflfense, 
was  allowed  his  travel  pay  and  rations,  conmiuted  in  the 
manner  and  at  the  rate  therein  provided;  that  he  was 
denied  a  claim  for  travel  allowances  by  the  accoimting  officers 
of  the  Treasury  on  the  authority  of  the  case  of  Sweet  v. 
United  States,  189  U.  S.,  471;  and  that  thereupon  he 
appUed  to  Congress  for  rehef ,  and  the  claim  was  referred  to 
this  court,  as  hereinbefore  recited. 

The  following  are  the  facts  of  the  case  as  found  by  the 
Court: 

I.  Claimant  herein,  Upton  J.  Hammond,  was  enrolled  in 
the  miUtary  service  of  the  United  States  at  Indianapohs,  Ind., 
for  service  in  the  Fourth  Indiana  Volunteer  Cavalry,  and 
was  honorably  discharged  as  second  lieutenant  February  26, 
1863,  at  Murfreesboro,  Tenn.,  on  tender  of  his  resignation 
for  personal  reasons. 

Tlie  evidence  does  not  establish  to  the  satisfaction  of  the 
court  that  transportation  in  kind  from  Murfreesboro,  Tenn., 
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to  Indianapolis,  Ind.,  or  any  part  of  the  distance,  was  not 
furnished,  nor  does  the  evidence  establish  to  the  satisfaction 
of  the  court  that  travel  subsistence  was  not  likewise  fur- 
nished to  the  claimant  by  the  United  States. 

n.  The  travel  pay  and  travel  subsistence  of  a  second 
Ueutenant  of  cavalry  from  Murfreesboro,  Tenn.,  to  Indian- 
apolis, Ind.,  326  miles,  at  the  rate  of  one  day's  pay  and  one 
day's  subsistence  (4  rations  per  day)  for  every  20  miles  of 
travel  between  said  points,  amounts  to  $48.53.  The  internal 
revenue  tax  would  be  $1.46. 

m.  Claimant  appUed  to  the  accounting  officers  of  the 
Treasury  for  travel  allowances,  and  his  claim  was  disallowed 
upon  the  ground  that  his  resignation  was  tendered  and 
accepted  for  personal  reasons. 

Except  as  above  stated,  the  claim  was  never  presented  to 
any  officer  or  department  of  the  Government  prior  to  its 
presentation  to  Congress  and  reference  to  this  court,  as 
hereinbefore  set  forth,  and  no  reason  is  given  to  show  why 
said  claim  was  not  earher  prosecuted. 

OONOLUSION. 

Upon  the  forgoing  findings  of  fact  the  court  concludes, 
on  the  authority  of  the  case  of  Sweet  v.  United  States,  189 
U.  S.,  471,  that  the  claim  herein  is  neither  a  legal  nor  an 
equitable  one  against  the  United  States,  they  having  re- 
ceived no  benefit  therefrom,  and  any  payment  thereof  rests 
in  the  bounty  of  Congress. 

Mr.  0.  D.  PennebakerioT  the  plaintiflF. 

Mr.  B.  W.  Andrews  J  with  whom  was  Mr.  Assistant  Attorney 
Oenend  Huston  Thompson,  for  the  defendants. 

HowBT,  Judge,  delivered  the  opinion  of  the  court: 

This  is  a  claim  for  travel  pay  and  subsistence  by  a  former 
officer  who  commenced  his  Army  duties  at  Indianapolis, 
Ind.,  and  who  resigned  from  the  military  service  February 
26,  1863,  at  Murfreesboro,  Temi. — the  travel  pay  and  sub- 
sistence claimed  being  from  the  place  of  discharge  to  the 
place  of  enrollment — and  notwithstanding  the  resignation 
was  tendered  and  accepted  to  suit  the  officer's  convenience. 


220  Degbmber  Term  1918-14.  [48  c.  Om. 

OpliUa    of    th«    Covrt. 

The  petition  was  filed  September  13,  1910.  The  claimant, 
relying  upon  the  Army  records,  offered  no  proof.  Findings 
were  filed  Noyember  11,  1912,  including  the  statement  that 
the  officer  was  furnished  transportation  in  kind  to  Nash- 
ville, Tenn.,  but  had  not  been  paid  travel  pay  from  that 
point  (or  travel  subsistence  from  Murfreesboro)  to  the  place 
of  enrollment.  This  finding  was  evidently  made  upon  the 
presumption  that  the  Government  was  operating  a  railroad 
from  Murfreesboro  to  Nashville.  The  conclusion  of  the 
court  was  upon  the  authority  of  the  case  of  Sweet  v.  United 
States,  189  U.  S.,  471,  that  the  demand  was  neither  a  legal 
nor  an  equitable  claim  against  the  United  States. 

Application  was  then  made  by  the  claimant  to  certify  the 
findings  to  Congress.  But  defendants  objecting,  this  motion 
was  sent  to  the  files.  February  26,  1913,  the  claimant  filed 
his  own  deposition  disclosing  that  he  had  not  been  furnished 
transportation  in  kind  for  any  part  of  the  journey  from  the 
place  of  his  discharge  to  the  place  of  his  enlistment  and  also 
disclosing  a  small  discrepancy  in  the  amount  reported. 

The  objection  of  the  defendants  to  the  certification  was 
supplemented  by  a  motion  to  amend  the  findings  by  showing, 
among  other  things,  that  no  evidence  had  been  produced  to 
prove  that  transportation  in  kind  was  or  was  not  furnished 
the  officer  upon  his  discharge.  March  18,  1913,  claimant 
made  a  motion  for  a  new  trial,  evidently  proceeding  upon 
the  idea  that  the  deposition  of  the  claimant  filed  after  the 
hearing  would  be  considered  by  the  court.  The  taking  of 
this  deposition  was  irregular  and  for  purposes  of  trial  without 
authority.  Though  this  deposition  had  no  proper  place  in  the 
files,  the  court  will  consider  the  whole  record  on  the  various 
motions  for  new  findings  in  place  of  those  .now  on  file.  We 
supplement  the  present  and  amended  findings  by  this  opinion 
to  show  the  exact  state  of  the  case  as  it  has  come  on  recent 
submission  to  the  court. 

In  Sanderaan/a  ease,  41  C.  ds.  R.,  230,  we  adverted  to  the 
fact  that  at  the  time  that  claimant  was  discharged  thousands 
of  soldiers  were  being  transported  over  private  lines,  but 
that  money  was  not  furnished  to  discharged  officers  or  men. 
That  isi  that  transportation  was  given  indirectly  when  given 
at  all.    On  the  record  as  there  presented  the  court  was  of 
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opinion  that  it  would  be  dangerous  to  establish  the  precedent 
for  such  cases  at  this  late  day  should  the  Grovermnent  be 
compelled  to  assume  the  burden  of  proof. 

The  record  of  transportation  to  discharged  officers  or 
enlisted  men  seems  to  have  been  kept  only  between  the  Gov- 
ernment and  the  transportation  companies  wherein  the  name 
of  the  officer  .or  enlisted  man  would  not  remain  of  per- 
manent record.  War  Department  returns  in  the  present 
case  indicate  that  the  names  of  officers  or  enlisted  men  re- 
ceiving transportation  would  only  be  disclosed  by  the  cer- 
tificate furnished  to  them;  but  upon  the  surrender  of  the 
certificate  the  transportation  company  would  settle  the 
accoimt  with  the  United  States.  Under  these  circum- 
stances the  court  is  of  opinion  that  some  satisfactory 
evidence  should  be  furnished  by  every  claimant  to  remove 
the  presumption  naturally  arising  in  the  minds  of  reasonable 
men  that  the  Government  at  the  time  of  the  discharge  of 
officers  and  men  from  the  military  service  had  complied  with 
the  law  in  the  matter  of  furnishing  transportation  whensoever 
proper. 

In  the  present  ctise  the  court  has  no  reason,  as  in  the  case 
of  Stone  V.  United  States^  164  U.  S.,  382,  to  discredit  the 
claimant  where  he  alone  testifies  except  his  conduct  and  the 
lapse  of  time  created  by  his  neglect.  The  burden  of  proof 
is  upon  the  claimant.  His  inattention  has  deprived  the 
Government  of  any  opportunity  to  defend.  Nearly  50 
years  elapsed  before  the  claimant  undertook  to^  present  any 
claim  to  the  courts,  and  no  effort  seems  to  have  been  made 
by  him  to  support  his  present  statement  beyond  what  the 
archives  in  possession  of  the  Grovemment  show.  These 
archives  do  not  show  whether  transportation  was  furnished 
and  subsistence  suppUed. 

The  court  does  not  undertake  to  declare  an  arbitrary  rule 
of  evidence,  but  does  declare  that  the  age  of  this  claim,  the 
failure  to  present  it  for  nearly  half  a  century  to  this  court, 
and  the  meagemess  of  the  testimony  now  offered  to  sub- 
stantiate it  is  unsatisfactory.  Especially  is  this  so  inasmuch 
as  the  claimant*  first  went  to  trial  without  any  statement 
of  his  own  or  anything  whatsoever  to  make  out  his  case. 

The  case  of  United  States  v.  Sweet,  supra,  was  not  decided 
until  about  10  years  ago.    The  Supreme  Court  followed  the 
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settled  practice  of  the  War  Department  and  of  the  Treasury 
to  deny  allowances  claimed  when  an  officer  or  soldier  is 
discharged  at  his  own  request  and  for  his  own  pleasure  and 
convenience.  So  this  court  and  every  other  branch  of  tlie 
Government  should  follow  a  rule  so  long  established  and  so 
essentially  just.  And  for  want  of  satisfactory  proof,  even 
if  the  rule  were  otherwise,  there  can  be  no  finding  in  the 
claimant's  favor. 

It  is  ordered  that  the  findings  of  the  court  be  transmitted 
to  Congress,  together  with  a  copy  of  this  opinion. 


SANPORD  FERRELL  v.  THE  UNITED  STATES. 

[No.  30548.    Decided  January  5, 1914.] 
On  the  Proofs. 

The  plaintiff,  a  citizen  of  Marion  County,  W.  Va.,  in  the  year  1903,  and 
for  many  years  before,  was  owner  and  in  possession  of  a  tzact  of 
land  containing  about  8  acres,  situated  on  the  banks  of  the  Monon- 
gahela  River.  As  a  result  of  the  Gk)vernment  improving  the 
river  for  navigation  part  of  this  land  is  and  has  been  submei^ged 
since  the  closing  of  the  lock  in  the  fall  of  1903. 
I.  The  su'bmerging  of  plaintiff's  land  as  a  result  of  the  construction  of  the 
lock  and  the  impounding  of  the  water  was  a  ^^ taking"  thereof  by 
the  defendants. 

II.  Where  the  plaintiff  owned  the  land  at  the  time  of  the  '^taking,"  but 
subsequently  sold  and  conveyed  it  before  filing  the  petition  herein 
to  a  third  party  describing  it  in  his  deed  to  that  party  by  metes 
and  boimds,  which  included  his  remaining  land  and  that  which 
had  been  submerged  and  taken  as  well,  and  the  action  is  for  the 
entire  damages,  the  suit  should  be  brought  in  the  name  of  the  owner 
at  the  time  of  the  ''taking"  and  not  by  his  grantee. 

The  Reporter's  statement  of  the  case: 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  The  claimant,  Sanford  Ferrell,  is  a  citizen  of  the  United 
States  and  a  resident  of  Marion  County,  W.  Va.  In  the 
year  1903,  and  for  many  years  before,  he  was  the  owner  of, 
in  his  own  right,  and  in  possession  of  a  tract  of  land  contain- 
ing about  8  acres,  situated  in  Marion  County,  W.  Va.  The 
claimant's  creek  bottom  land  was  at  that  time  in  a  good 
state  of  cultivation. 
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n.  Since  late  in  1903  the  Government  of  the  United  States 
has  been  using  the  Monongahela  River  as  a  navigable  water 
of  the  United  States. 

m.  In  improving  the  navigation  of  this  river  the  United 
States  has  built,  maintained,  and  operated  in  and  across  the 
same  a  certain  lock,  known  as  Lock  No.  14,  thereby  causing 
its  waters  to  submerge  a  part  of  said  land. 

IV.  By  the  construction  and  maintenance  of  said  Lock 
No.  14  the  water  of  said  river  is  caused  to  flow  upon  or  sub- 
merge 1  acre  of  said  land  frequently  enough  each  year  to 
destroy  said  1  acre  of  land  for  any  useful  purpose,  and  by 
reason  thereof  the  owner  has  been  imable  to  tiU  the  land 
since  the  erection  of  said  Lock  No.  14. 

y .  The  value  of  the  land  so  submerged  by  the  maintenance 
of  said  Lock  No.  14  is  $100. 

CONCLUSION   OF  LAW. 

Upon  the  forgoing  findings  of  fact  the  court  decides,  as  a 
conclusion  of  law,  that  the  claimant  is  entitled  to  recover 
judgment  against  the  United  States  in  the  sum  of  one 
hundred  dollars  ($100),  the  payment  of  which,  however,  is  to 
be  upon  condition  that  he  execute  to  the  United  States  a  deed 
in  fee  simple,  free  from  all  hens  or  other  encumbrances,  to 
the  1  acre  of  ground  so  submerged. 

Mr,  Eugene  SommervilU  for  the  plaintiff. 

Mr.  J.  Earwood  Graves,  with  whom  was  Mr.  As&isiaTU 
Attorney  General  Huston  Thompson,  for  the  defendants. 

Peb  Cxjbiam: 

The  construction  of  the  lock  and  impounding  of  the  water 
submeiged  about  1  acre  of  land,  and  was  a  ''taking''  thereof 
by  the  defendants,  LynaVs  ca^e,  188  U.  S.,  445,  468.  Its 
value  was  $100.  The  claimant  owned  the  land  at  the  time 
of  the  taking,  but  subsequently  sold  and  conveyed  his  land 
to  a  third  party,  describing  it  in  his  deed  to  that  party  by 
metes  and  bounds,  which  included  his  remaining  land,  and 
that  which  had  been  submerged  and  taken  as  well.  The 
claimant's  grantee  is  not  before  the  court,  and  the  question 
is  whether  the  claimant,  in  view  of  his  conveyance,  can  main- 
tam  his  action  for  the  taking  by  defendants  prior  to  his  con- 
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veyance.  Where  the  action  is  for  the  entire  damages  the 
suit  should  be  brought  in  the  name  of  the  owner  at  the  time 
of  the  taking  and  not  by  his  grantee,  BirmingTiam  BeU  R.  R. 
Co.  y.  Lockwoodj  150  Ala.,  610;  2  Lewis,  Em.  Dom.,  3d  ed., 
sec.  949,  as  the  deed  did  not  assign  the  cause  of  action. 
However,  we  have  refused  to  give  judgment  in  this  class 
of  cases  until  a  duly  executed  deed  is  filed  sufficient  to  vest 
title  to  the  premises  in  the  United  States,  and  duly  approved 
by  the  Attorney  General  or .  Treasury  Department.  A 
reasonable  time  will  be  given  for  compliance  with  this  rule, 
and  in  the  meantime  judgment  will  be  suspended  and  the 
cause  remanded  to  the  general  docket,  and  it  is  so  ordered. 


FORT  PITT  GAS  CO.  v.  THE  UNITED  STATES. 

[No.  30191.    Decided  January  12,  1914.] 

On  the  Proofs. 

The  plaintiff  is  a  corporation  oiganized  for  the  development  and  transpor- 
tation of  natural  gaa,  and  at  times  covered  by  this  suit  its  pipe-lines 
were  used  exclusively  to  transport  its  own  products  to  its  own  cus- 
tomers. Its  gross  annual  receipts  exceeded  $250,000.  This  suit 
is  brought  to  recover  certain  taxes  assessed  and  paid  imder  sectbn 
27  of  the  war  revenue  act  of  1898,  it  being  alleged  that  by  reason  of 
the  character  of  plaintiff's  tines  the  taxation  was  wrongfully  or 
unlawfully  collected  and  should  be  repaid. 
I.  The  general  statute  of  limitations  of  actions  in  this  court,  sectbn  156  of 
the  Judicial  Code,  prescribes  that  a  claim  is  banred  imlesa  a  peti- 
tion be  filed  "within  six  years  after  the  claim  first  accrtud"  and  is  not 
inconsistent  with  a  section  of  tlie  Revised  Statutes  which  fixes  the- 
limitation  for  a  particular  class  of  cases, 
n.  Statutes  in  pari  materia  are  to  be  construed  together,  and  repeals  by 
impUcation  are  not  favored  if  the  acts  can  reasonably  stand  together. 

III.  The  general  statute  of  limitations  for  actions  in  the  court  is  not  appti- 
cable  for  a  particular  class  of  cases  where  the  statute  has  fixed  the 
limitation  for  that  particular  class  of  cases. 

The  Reporter's  statement  of  the  case: 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  The  claimant  is  a  corporation,  organized  under  the 
laws  of  the  State  of  Pennsylvania  and  doing  business  therein, 
and  has  been  so  organized  and  doing  business  since  prior  to 
April,  1900.    The  purpose  for  which  it  was  formed  and  which 
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it  has  conducted  since  it  was  organized  is  the  development  of 
natural  gas  and  transporting  the  same  by  pipe  line  or  lines 
to  its  own  customers,  to  whom  it  sells  the  same.  At  the 
times  herein  mentioned  its  pipe  lines  were  used  exdusivelj 
to  transport  its  own  products  to  its  own  customers.  Its  gross 
annual  receipts  exceeded  the  sum  of  $250,000. 

n.  dahnant  was  assessed  on  the  August  list,  1900,  for 
the  months  of  April  and  May,  by  the  proper  internal-revenue 
officer,  upon  its  gross  receipts  exceeding  the  simi  of  $250,000 
the  sum  of  $50.03,  which  amount,  together  with  $18.85 
penalty  and  interest,  aggregating  $69.78,  was  paid  by  it  to 
the  proper  collecting  officer  under  protest  August  1,  1903. 

m.  That  for  the  months  of  January,  February,  March, 
April,  May,  June,  November,  and  December,  1901,  and  the 
months  of  January,  February,  March,  April,  May,  and  June, 
1902,  it  was  further  assessed  upon  its  gross  receipts  exceed- 
ing $250,000  the  further  sums  aggregating  $2,299.04.  The 
sums  so  assessed  were  paid  by  claimant,  but  the  times  when 
such  sums  were  paid  is  not  disclosed  by  the  evidence. 

IV.  August  28,  1903,  claimant  filed  its  appUcation  with 
the  proper  officer  to  have  refunded  to  it  the  sum  of  $69.79, 
which  appUcation  was  rejected  November  10,  1905.  This 
appfication  was  made  upon  a  form  furnished  by  the  Internal 
Revenue  Bureau  and  is  in  words  and  figures  as  foUows: 

"State  op  Pennsylvania,! 
"  Cauniy  of  Allegheny      j 

"H.  B.  Beatty,  of  the  city  of  Pittsburg  and  State  and 
county  aforesaid,  being  duly  sworn  according  to  law,  deposes 
and  sBjs  that  he  is  the  agent  of  the  Fort  Pitt  Gas  Company; 
l^at  said  corporation  was  engaged  in  the  business  oi  pro- 
ducing and  selling  natural  gas;  that  upon  day  of 

,  A.  D. ,  it  was  assessed  an  mtemal-revenue  tax 

of  fifty  and  94/100  dollars,  penalty  two  and  55/100  dollars, 
interest  thirty-two  months  sixteen  and  30/100  dollars,  upon 
its  gross  receipts,  which  amount  it  afterwards,  on  the  first  day 
ol  August,  A. T>.  1903,  paid  to  D.  B.  Heiner,  Esq.,  collector  of 
internal  revenue  for  the  23rd  district  of  Pennsylvania,  and 
which  amount,  as  this  deponent  verily  beUeves,  should  be 
refunded  for  the  following  reasons,  viz : 

''  1st.  The  tax  as  kfviea  is  a  direct  tax  upon  eross  receipts 
and  is  not  uniformly  apportioned;  therefore  the  act  is  un- 
constitutional if  so  construed. 
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''  2d.  The  Fort  Pitt  Gas  Co.  is  not  engaged  in  any  business 
which  Tinder  the  act  of  Congress  makes  it  liable  to  tax  upon 
its  gross  receipts,  or  upon  any  other  receipts. 

"3rd.  The  Fort  Pitt  Gas  Co.  is  not  a  pipe  line  company,  is 
not  engaged  in  the  pipe  line  business;  does  not  transport  gas 
for  hire  or  charge,  and  obtains  no  returns  from  transporta- 
tion or  carriage  and  has  no  gross  receipts  from  its  pipe  lines. 

"4th.  The  Fort  Pitt  Gas  Co.  is  engaged  in  the  business  of 
producing  and  selling  natural  gas;  its  pipe  lines  are  only 
mcidentid  to  this  business;  no  pipeage  charge  is  made  and 
no  compensation  is  received  from  its  pipe  Imes,  nor  is  any 
amount  allotted  to  pipeage  or  transportation. 

"  6th.  The  gross  receipts  taxed  and  on  which  the  tax  has 
been  paid  are  not  from  tne  pipe  line,  but  from  the  production 
and  sale  of  natural  gas. 

"  6th.  The  Fort  Pitt  Gas  Co.  is  not  engaged  in  any  business 
subject  to  tax  under  the  act  of  Congress  in  question. 

"  7th.  The  Fort  Pitt  Gas  Co.  does  not  own  a  pipe  line  for 
the  transportation  of  oil  or  other  products  within  the  mean- 
ing of  the  act  of  Confess  in  controversy. 

"  8th.  The  act  of  (x>ngress  under  whidi  the  tax  was  levied, 
as  applied  in  this  case,  is  unconstitutional. 

"9th.  There  is  no  warrant  of  law  or  act  of  Congress  that 
authorizes  the  collection  of  tax  paid. 

"And  this  deponent  now  claims  that,  by  reason  of  the  pav- 
ment  of  the  said  sum  of  sixty-nine  and  79/100  dollars^  tne 
said  corporation  is  lustly  entitled  to  have  the  sum  of  sixty- 
nine  ana  79/100  dollars  refunded,  and  it  now  asks  and  de- 
mands the  same  or  such  greater  amount  as  the  Commissioner 
of  Internal  Revenue  may  find  to  have  been  erroneously  paid 
or  to  be  refundable  under  remedial  statutes.  And  tms  de- 
ponent further  makes  oath  that  he  has  not  heretofore  pre- 
sented any  claim  for  the  refunding  of  the  above  amount  or 
any  part  thereof,  except  under  Form  47  for  remission  and 
abatement  of  said  tax  before  the  same  was  collected. 

"H.  B.  Beattt. 

"Sworn  to  and  subscribed  before  me  this  1st  day  of 
August,  A.  D.  1903. 

"J.  M.  HoiXTOAT,  Notary  Public, 

"deputy  COIXEOTOB's  APFIDAVrr. 

"I^  A.  M.  Cavitt,  deputy  collector, division,  23rd 

district,  being  duly  sworn  according  to  law,  depose  and  say 
that  I  nave  personally  investigated  the  statements  made  in 
the  written  affidavit,  and  from  the  best  information  I  can 
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obtain,  after  careful  inquiry,  I  believe  such  statements  to  be 
in  all  respects  just  and  true. 

''This  claim  was  received  by  me  August  28th,  1903. 

"A.  M.  Cavht, 
"Deputy  Collector  J 
"    '         Division, District. 

''Sworn  to  and  subscribed  before  me  this  28 tb  day  of 
Aug.,  A.  D.  1903. 

"James  A.  Cubby, 

"Dep,  CoUr 

On  the  back  of  the  form  furnished  were  "Instructions  in 
regard  to  preparation  of  claim,"  and  so  much  of  the  in- 
structions as  is  material  here  is  as  follows: 

"No.  9.  When  a  claim  for  refunding  is  made  on  the 
ground  of  a  duplicate  assessment  and  payment,  the  collector 
will  certify  to  the  duplicate  assessment  and  payment  on 
Form  46,  giving  the  lull  amount  both  of  the  assessment 
and  of  the  payment,  and  will  also  give  the  page,  list,  and  line, 
in  each  case. 

"The  collector  will,  in  all  cases,  insert  in  his  certificate  the 
fuU  amount  of  the  assessment,  and  not  simply  the  amount 
claimed." 

y.  On  April  29,  1907,  the  aforesaid  application  was 
reopened  and  the  claim  of  $69.79  allowed  by  the  Com- 
missioner of  Internal  Revenue,  and  the  same  was  sub- 
sequently  paid. 

VI.  On  the  20th  of  November,  1906,  a  second  appli- 
cation was  made  to  the  Commissioner  of  Internal  Revenue, 
as  follows: 

"To  the  honorable  John  W.  Yebkes, 
"  Commissioner  of  Internal  Beverme, 

"  Washington,  D.  0. 

"Deab  Sm:  The  Fort  Pitt  Gas  Company  respectfully 
represents: 

^'1.  That  it  is  a  corporation  of  the  State  of  Pennsylvania, 
engaged  in  the  business  of  producing  and  selling  natural  gas. 

"2.  That  it  was  assessed  under  section  27  of  the  act  of 
Congress  of  June  13,  1898,  known  as  the  war  revenue  law, 
by  your  department,  with  an  excise  tax  on  its  gross  receipts 
for  the  months  of  April  and  May,  1900,  amounting  to  the 
smn  of  $69.79;  for  tne  month  of  April,  1901,  the  sum  of 
$144.65;  for  the  months  of  May  and  June,  1901,  the  sum  of 
$217.21;  for  the  month  of  November,  1901,   the  sum  of 
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$34.73;  for  the  months  of  December,  1901,  and  January, 
1902,  the  simi  of  $432.41 ;  and  for  the  months  of  February, 
March,  April,  May,  and  June,  1902,  the  sum  of  $915.02, 
makmga  total  amoimt  so  paid  of  $1,813.81. 

''3.  That  said  company  claimed  it  was  not  liable  to  said 
tax  in  that  its  business  did  not  come  within  the  provisions 
of  said  law,  but  that  jour  department  insisted  upon  payment 
being  made  and  said  company  accordingly  paid  said  t-az 
under  protest  and  immediately  presented  to  your  department 
and  argued  a  claim  for  restitution  of  ihe  amount  so  pa^d, 
which  claim  was,  however,  finally  refused  by  your  depart- 
ment on  November  10,  1905. 

"4.  That  subsequently,  in  a  case  coming  before  the  United 
States  Circuit  Court  for  tne  Northern  District  of  Ohio,  being 
the  case  of  United  States  t;.  Northwestern  Ohio  Natural  Gkis 
Company,  reported  in  141  Federal  Reporter,  page  198,  it 
was  deciaed  by  said  court  that  a  company  engaged  in  the 
business  of  producing  and  buying  natural  gas  which  it  con- 
veys by  means  of  pipes  to  a  city  where  it  distributes  and 
sells  the  same  to  consumers,  is  not  engaged  in  the  business 
of  transportation  within  the  meaning  dt  said  act  of  Congress, 
nor  subject  to  the  tax  therein  provided. 

''5.  That  your  petitioner  is  a  natural  gas  company  en- 
gaged in  the  business  of  transporting  and  selling  natural  gas 
to  its  consumers  in  the  same  maimer  as  the  said  Northwestern 
Ohio  Natural  Oas  Company;  that  it  was  during  the  period 
covered  by  said  excise  tax  and  prior  thereto,  and  ever  since 
has  been,  engaged  in  said  business. 

"6.  That  the  transportation  by  said  company  of  natural 
gas  has  always  been  but  an  incident  of  its  said  business, 
being  merely  the  transportation  of  its  own  product  from  tihe 
point  of  production  to  its  consumers;  and  it  has  never  tranfr- 
ported  gas  or  any  other  product  for  others  or  for  hire,  and 
nas  never  had  anv  income  or  receipts  from  transportation; 
that  it  is  not  and  has  never  been  a  pipe-line  company,  is  not 
and  has  never  been  engaged  in  the  pipe-line  business;  and 
that  its  gross  receipts  are  and  have  always  been  obtained 
through  the  sale  of  the  gas  or  oil  produced  by  it. 

*'7.  That  said  company  respectfully  refers  to  and  makes  a 

Sart  of  this  application  the  petition  or  claim  filed  in  your 
epartment  in  the  year  1903,  after  the  payment  by  it  of  said 
excise  tax. 

''Wherefore  said  company  hereby  makes  application  for 
the  reopening  of  its  said  claim  and  prays  that  the  said  sum 
of  $1,813.81,  paid  by  it  as  aforesaid,  be  repaid  to  it. 

"FoBT  Pitt  Qab  Compant^ 
''By  H.  £.  Sbtbkbt, 

^^AnUtoftti  TreagmrtrJ* 
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This  application  was  duly  yerified  by  affidavit. 

This  application  was  denied  May  22,  1907,  by  the  Com- 
missioner of  Internal  Revenue  upon  the  grounds: 

''  FLrst.  The  application,  if  accepted  and  treated  as  a  claim 
for  refunding  of  taxes  in  addition  to  those  assessed  for  April 
and  May,  1900,  was  filed  more  than  two  years  after  paynaent 
and  is  haired  under  the  limitation  imposed  under  section 
3228,  Revised  Statutes. 

''Second.  It  is  apparent,  therefore,  that  the  original  claim 
of  the  Fort  Pitt  Gas  Company  in  the  sum  of  $69.79  was  for 
all  taxes  paid  by  said  company  which  this  office  is  authorized 
by  law  to  refimd." 

Mr.  Henry  A.  Baker  for  the  plaintiff.  Mr.  F.  B.  Rhodes 
and  Mr.  Elbert  Johnson  were  on  the  briefs. 

The  statement  of  the  Supreme  Court  in  the  NiehoU  case, 
7  Wall.,  122,  to  the  effect  that  ''cases  arising  under  the 
revenue  laws  are  not  within  the  jurisdiction  of  the  Court 
of  Claims"  is  obiter  dictum  and  is  a  broad  general  statement 
that  must  be  construed  in  connection  with  the  facts  actually 
decided  by.  the  court  in  that  case. 

The  court  in  the  Nichols  case  passed  upon  the  act  of 
February  26,  1845.  This  act  provided  that  one  paying  an 
alleged  iUegally  collected  duty  or  tax  must  file  a  written 
protest,  and  the  illegality  of  such  tax  was  then  tested  by 
suit  against  the  coUector  of  customs.  This  remedy  was  the 
primary  and  only  method  of  procedure  set  forth  in  the 
statute  affording  relief.  In  other  words,  such  suit  against 
the  collector  takes  the  same  place  with  reference  to  custom 
revenue  laws  that  an  application  for  refund  filed  with  the 
Commissioner  of  Internal  Revenue  under  section  3220 
R.  S.  occupies  in  the  internal  revenue  law.  The  court  goes 
on  to  say: 

"If  the  receipts  from  duties  and  internal  revenue  taxes 
paid  into  the  Treasurv  were  liable  to  be  taken  out  of  it  on 
suits  prosecuted  in  the  Court  of  Claims  for  alleged  errors 
and  mistakes  concerning  which  the  officer  charged  with  the 
collection  and  disbursement  of  the  revenue  had  received  no 
iij^ormation,  such  a  policv  would  be  disastrous  to  the  finances 
01  the  country,  etc.^'    (italics  ours.) 


230  December  Term  1913-14.  [49  c  cu. 

ktgmmtMt    f«r    tke    PUlatlff. 

This  decision  in  its  broadest  view,  as  applicable  to  exist- 
.ing  internal  revenue  laws,  is  that  a  claimant  can  not  dis- 
regard the  remedy  provided  by  section  3220  R.  S.,  that  is, 
an  appUcation  for  refund  filed  with  the  Conmiissioner  of 
Internal  Revenue,  and  sue  in  the  Court  of  Claims  direct. 
Congress  has  placed  the  same  limitation  by  section  3226 
R.  S.,  providing  that  "no  suit  shall  be  maintained  in  any 
court  for  the  recovery  of  any  internal  tax  alleged  to  have 
been  erroneously  or  illegally  assessed  or  collected,  etc., 
until  appeal  shall  have  been  duly  made  to  the  Comimis- 
sioner  of  Internal  Revenue  according  to  the  provisions  of 
law  in  that  regard,  etc.,  and  a  decision  of  the  commissioner 
has  been  had  thereia,  provided,  that  if  such  decision  be 
delayed  more  than  six  months,  etc.,  then  the  said  suit  may 
be  brought,  etc.,  at  any  time  within  a  period  limited  in  the 
next  section.'' 

The  claimant  in  this  case  has  not  disregarded  the  remedy 
provided  by  statute,  and  sued  in  the  Court  of  Claims  direct, 
as  was  done  in  the  Nichols  case.  Here  the  claimant  has 
pursued  his  statutory  remedy  to  the  end,  has  reached  a 
decision  of  the  Commissioner  of  Internal  Revenue,  and 
now  brings  this  suit  in  the  Court  of  Claims.  Therefore, 
the  citation  from  the  Dooley  case,  182  U.  S.,  225,  in  the 
defendant's  ''Additional  Memorandum  and  Argument," 
that,  ''in  the  Nichols  case  it  was  held  that  as  there  was  a 
remedy  by  action  against  the  collector  expressly  provided 
by  statute,  that  remedy  was  exclusive,"  is  very  miselading. 

The  Syhrandt  case,  19  C.  C,  461,  the  Coming  case,  34 
C.  C,  271,  and  the  Edison  Electric  Company  case,  34  C.  C, 
208,  all  hold,  not  that  the  decision  of  the  Commissioner  of 
the  Internal  Revenue  is  final  and  conclusive  as  to  the  courts, 
but  that  such  decision  is  final  and  conclusive  as  to  the 
accounting  officers  of  the  Treasury  Department.  That 
Congress  never  intended  the  decision  of  the  Commissioner 
of  Internal  Revenue  to  be  final  and  conclusive  as  to  the 
courts  is  perfectly  apparent  from  the  language  of  section 
3226,  which  says  in  effect  that  no  suit  shaU  be  maintained 
in  any  court  until  after  a  decision  of  the  Commissioner  of 
Internal  Revenue  has  been  had.    In  other  words,   that 
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after  a  decision  of  the  Commissioner  of  Internal  Revenue 
has  been  had,  suit  may  be  maintained  in  any  court,  that  is, 
any  court  of  competent  jurisdiction. 

The  case  of  Cheeahorough  v.  The  United  States,  192  U.  S., 
253,  was  a  claim  against  the  United  States  for  refund  of  an 
alleged  illegally  collected  tax  (internal  revenue)  under  the 
provisions  of  section  3220,  R.  S.,  the  identical  ''law  of 
Congress"  relied  upon  by  claimant  in  this  case.  The  court 
assumed  jurisdiction  and  decided  the  matter  upon  its  merits, 
holding  the  payment  of  the  tax  to  have  been  voluntary, 
and  that  therefore  claimant  could  not  recover. 

The  Supreme  Court  has  uniformly  and  emphatically  held 
that  its  jurisdiction  will  be  examined  and  raised  by  the 
court  without  such  question  being  raised  by  the  pleading. 

Mr.  Justice  Matthews,  delivering  the  opinion  of  the  court 
in  Railway  Company  v.  Svxin,  111  U.  S.,  382,  said: 

''On  their  writ  of  error  or  appeal  the  first  and  fundamental 
question  is  that  of  jurisdiction,  first,  of  this  court  and  then 
of  the  court  from  which  the  record  comes.  This  question  the 
court  is  boimd  to  ask  and  answer  for  itself  even  when  not 
otherwise  suggested  and  without  respect  to  the  relation  of 
the  parties  to  it." 

Mr.  Justice  Harlan,  delivering  the  opinion  of  the  court 
m  Metcalf  v.  Watertoum,  128  U.  S.,  587,  said: 

"Whether  that  court  had  or  had  not  jurisdiction  is  a  ques- 
tion which  we  must  examine  and  determine  even  if  the 
parties  forbear  to  make  it  or  consent  that  the  case  be  con- 
sidered upon  its  merits."  See  also  Scott  v.  Sanford,  19  How., 
429;  Cameron  v.  Hodges,  127  U.  S.,  325;  HoU  v.  UniMt 
States,  176  U.  S.,  71. 

The  case  of  the  United  States  v.  The  Cuba  Mail  Steamship 
Company,  200  U.  S.,  488,  is  a  suit  by  the  company  against 
the  United  States  for  refund  of  an  alleged  illegally  collected 
internal-revenue  tax  foimded  upon  the  act  of  May  12,  1900, 
superseding  section  3426,  R.  S.  In  this  case  the  Supreme 
Court  assumed  jurisdiction  and  decided  the  case  upon  its 
merits.  Such  a  claim  founded  upon  section  3426,  R.  S.,  is 
as  much  part  of  the  internal-revenue  system  as  one  founded 
upon  section  3220,  R.  S.    See  Dooley  case,  34  C.  C,  469. 
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Mr.  Oeorge  M,  Anderson,  with  whom  was  Mr.  AssUiant 
AUamey  General  Huston  Thompson,  for  the  defendants. 

Campbell,  Chief  Justice,  delivered  the  opinion  of  the 
court: 

Suit  is  brought  to  recover  certain  taxes  assessed  and  paid 
under  the  provisions  of  section  27  of  the  war  revenue  act  of 
1898.  The  claim  is  that  by  reason  of  the  character  of  claim- 
ant's business  the  taxes  were  wrongfully  or  unlawfully  col- 
lected and  should  be  repaid. 

There  was  assessed  against  claimant  upon  the  August  list, 
1900,  for  the  months  of  April  and  May  of  that  year  by  the 
proper  internal-revenue  collector  upon  its  gross  receipts  in 
excess  of  $250,000  the  sum  of  S50.93,  which,  together  with 
the  added  penalty  and  interest  of  S18.85,  or  a  total  of  S69.78, 
was  paid  on  August  1,  1903,  under  protest  to  the  collector. 
There  were  also  assessments  against  claimant  by  the  assess- 
ment lists  during  1901  and  up  to  and  including  June,  1902, 
and  payments  thereof  made  in  the  abrogate  sum  of 
$2,299.04.  'xhe  times  of  the  several  payments  by  claimant, 
other  than  the  payment  first  mentioned  above,  are  not  shown 
by  the  evidence. 

The  claimant  having  paid  on  August  1,  1903,  said  sum  of 
$69.78  (tax  penalty  and  interest),  filed  its  application  with 
the  Commissioner  of  Internal  Revenue,  praying  that  the 
same  be  refunded.  This  application  was  filed  August  28, 
1903,  and  was  disallowed  by  the  commissioner  on  November 
10,  1905.  Something  more  than  a  year  thereafter  (Novem- 
ber 20,  1906)  claimant  filed  a  second  application  with  the 
commissioner,  wherein  is  set  forth  a  number  of  payments  of 
taxes  paid  by  claimant,  amounting,  as  therein  stated,  to 
$1,813.81,  and  its  former  application,  which  had  been  dis- 
allowed as  aforesaid,  is  referred  to  and  made  ''  a  part  of  this 
application." 

The  claimant  thereupon  ''makes  application  for  the  reopen- 
ing of  its  said  claims"  and  prays  that  said  sum  of  $1,813.81 
be  repaid  to  it. 

The  commissioner's  action  upon  this  second  application 
was  on  May  22,  1907,  when  he  allowed  the  claim  to  the  ex- 
tent of  $69.78,  being  the  amoimt  named  in  the  first  applica- 
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tion,  and  denied  the  balance  upon  the  ground  that  the  appli- 
cation was  not  made  within  the  time  prescribed  by  section 
3228,  Revised  Statutes. 

The  war  revenue  act  of  1898  in  laige  measure,  and  paiw 
ticularlj  section  27  thereof,  was  repealed  by  the  act  of  April 
12,  1902,  effective  July  1,  1902,  32  Stat.  L.,  99,  more  than 
one  year  before  the  alleged  date  of  the  payment  of  the  tax 
penalty  and  interest  upon  which  the  first  appUcation  to  the 
commissioner  was  predicated  in  August,  1903.  The  method 
used  to  collect  this  tax  penalty  and  interest,  $69.78,  nearly 
three  years-  after  its  assessment  for  the  months  of  April  and 
May,  1900,  and  more  than  one  year  after  the  repeal  of  the 
law  under  which  it  was  assessed  is  not  apparent  from  the 
record,  but  the  commissioner  found  that  no  application  for  a 
refund  of  the  other  payments  was  made  in  time  and  it  ap- 
pearing that  no  penalty  or  interest  was  collected  upon  the 
assessments  made  subsequent  to  that  for  April  and  May, 
1900,  it  is  to  be  inferred  that  all  of  the  payments  of  the  tax 
(except  the  $69.78)  were  made  when  they  respectively 
became  due,  which  was  during  1901  and  1902.  But  the 
case  is  not  altered  in  our  view  if  all  the  payments  were  made 
in  August,  1903.  Sections  3220  et  seq.,  Revised  Statutes, 
provide  a  method  whereby  taxes  wrongfully  exacted  or  col- 
lected may  be  refunded  or  suit  brought  therefor.  Section 
3228  provides  that  claims  for  refundment  of  ''any  internal- 
revenue  tax  alleged  to  have  been  erroneously  or  illegally 
assessed  or  collected  without  authority  or  of  any  sum 
alleged  to  have  been  excessive  or  in  any  manner  wrongfully 
collected  must  be  presented  to  the  Commissioner  of  Internal 
Revenue  within  two  years  next  after  the  cause  of  action 
accrues." 

Section  3227  provides  that  no  suit  shall  be  maintained 
"in  any  court"  for  the  recovery  of  any  internal-revenue  tax 
aDeged  to  have  been  erroneously  or  illegally  assessed  or  col- 
lected, or  in  any  manner  wrongfully  collected,  ''unless  the 
same  is  brought  within  two  years  next  after  the  cause  of 
action  accrued." 

Section  3226  provides  for  an  appeal  to  be  made  to  the 
Commissioner  of  Internal  Revenue,  "  according  to  the  pro- 
visions of  law  in  that  regard  and  the  regulations  of  the 
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Secretary  of  the  Treasury  established  in  pursuance  thereof| 
and  a  decision  of  the  commissioner  has  been  had  therein: 
Provided,  That  if  such  decision  is  delayed  more  than  six 
months  from  the  date  of  such  appeal,  then  the  said  suit 
may  be  brought,  without  first  having  a  decision  of  the  com- 
missioner, at  any  time  within  the  period  limited/'  by  section 

3227. 

As  to  the  nature  of  the  appeal  contemplated  by  section 
3226,  we  refer  in  this  connection  to  the  Chesebraugh  case, 
192  U.  S.,  263,  263. 

The  general  statute  of  limitations  of  actions  in  this  court, 
sec.  156,  Judicial  Code,  prescribes  that  a  claim  is  barred 
unless  the  petition  be- filed  ''within  six  years  after  the  claim 
first  accrues."  This  statute,  fixing  a  rule  apphcable  to 
cases  generally,  is  not  necessarily  inconsistent  with  the  sec- 
tions of  the  Revised  Statutes  above  mentioned,  which  fix 
the  limitation  for  a  particular  class  of  cases  "in  any  court." 
Statutes  in  pari  materia  are  to  be  construed  together,  and 
repeals  by  implication  are  not  favored  if  the  acts  can  rea- 
sonably stand  together.  The  Distilled  Spirits,  11  Wall., 
365;  State  v.  StoU,  17  Wall.,  425, 436;  Rodgers'  Case,  36  C.  Cls., 
266;  185  U.  S.,  83;  Petri  v.  Creelman  Lumber  Co.,  199  U.  S., 
487,  497.  "The  general  statute  is  read  as  silentiy  exclud- 
ing from  its  operation  the  cases  which  have  been  provided 
for  by  the  special  one."  Endlich  Inter.  Stat.,  sec.  223. 
We  deem  it  unnecessary  to  decide  the  question  as  to  whether 
a  suit  can  be  brought  in  this  court  imder  the  statute  applica- 
ble to  this  court  or  should  be  brought  in  the  class  of  cases 
tmder  consideration  against  the  collector,  because,  under  the 
view  we  take,  the  claimant's  cause  of  action  is  barred,  even 
if  the  court  have  jurisdiction  of  such  a  suit  brought  in  time. 
We  hold  that  the  limitation  fixed  by  section  3227,  Revised 
Statutes,  is  applicable  and  not  the  six-year  limitation  of 
section  156,  Judicial  Code.  Christie^treet  Com.  Co.  v. 
United  States,  129  Fed.,  506;  136  Fed.,  326;  SchvxmuMd^ 
Sulzberger  <k  Co.  v.  RucJcer,  collector,  143  Fed.,  656. 

The  cases  of  Jwmes  v.  Hicks,  110  U.  S.,  272,  and  Stewart  v. 
Barnes,  153  U.  S.  456,  to  which  we  have  been  referred  by 
counsel,  are  not  opposed  to  the  view  we  have  taken.  In  the 
first  of  these  cases  the  cause  of  action  arose  prior  to  the  act  of 
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June  6,  1872|  now  sec.  3227,  Rev.  Stat.,  and  came  within 
the  saving  clause  of  the  proviso  in  section  3227.  Similarly, 
the  second  of  said  cases  involved  taxes  paid  in  1869  and  was 
within  the  proviso  of  said  section  3227.  If  the  claimant 
could  wait  for  a  decision  by  the  commissioner  upon  his 
application,  it  yet  appears  that  the  first  application,  filed 
August  28,  1903,  was  rejected  by  the  commissioner  Novem- 
ber 10,  1905,  and  no  action  was  brought  in  this  court  within 
two  years  thereafter.  A  second  application  was  made  to 
the  commissioner  in  November,  1906,  to  reopen  the  case, 
and  this  second  apphcation  was  in  part  granted  on  April, 
29,  1907,  but  this  application  or  the  granting  of  it  did  not 
have  the  effect  of  suspending  the  running  of  the  limitation 
plainly  fixed  by  the  statute.  The  commissioner  had  ren- 
dered his  decision,  and  whether  the  cause  of  action  accrued 
at  the  end  of  six  months  froiyi  August  28,  1903,  as  we  hold 
it  did,  or  at  the  date  of  the  decision  by  the  commissioner,  in 
November,  1905,  the  action  here  is  not  in  time. 

It  follows  that  the  petition  should  be  dismissed,  and  it  is  so 
ordered. 

NEW  JERSEY  FOUNDRY  AND  MACHINE  COM- 
PANY V.  THE  UNITED  STATES. 

[No.  81287.     Decided  Janaary  12,  1914.] 

On  Demurrer. 

The  plaintiff  entered  into  a  contract  with  the  GoTemment  for  the 
constmction  of  a  marine  railway  at  the  naval  station.  Key 
West,  which  was  completed  and  paid  for,  and  the  plaintiff 
now  snes  for  a  breach  of  the  contract,  the  breach  alleged 
being  based  opon  paragraph  eleven  of  the  speciflcatlona 
I.  A  pleading  is  always  to  be  taken  more  strongly  against  the 
pleader,  and  where  the  petition  fails  to  show  that  the  de- 
fendants agreed  to  do  the  dredging  or  to  have  it  done  so  as 
not  to  interfere  with  or  delay  the  plaintiff's  work,  it  does 
not  state  a  canse  of  action. 
IL  Where  the  petition  avers  as  a  conclusion  that  the  dredging  was 
to  be  done  by  defendants  "  through  other  agencies  "  in  such 
manner  as  not  to  interfere  or  delay  plaintiff,  but  fails  to 
aver  a  contractual  obligation  in  that  regard,  it  does  not 
state  a  cause  of  action. 
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HL  Suing  upon  the  contract  and  alleging  a  brea^  ot  it  the  platntifl 
must  stand  or  fall  by  the  terms  of  it 

lY.  Where  the  defendants  undertake  that  ''every  effort  win  be 
made  to  have  the  dredging  conform  aa  closely  as  possible  to  the 
depths  shown,"  and  it  is  not  averred  that  the  defendants  did 
not  use  "  every  effort  to  have  the  dredging "  so  conform,  nor 
that  the  plaintiff  was  damaged  because  the  dredging  did  not 
conform  to  the  said  depths,  a  cause  of  action  is  not  stated, 
y.  There  are  no  settled  rules  of  pleading  in  the  Court  of  Claims 
and  petitions  are  allowed  which  show  that  the  plaintiff  has 
a  claim,  whether  it  be  artificially  drawn  or  not  but  where 
it  is  apparent  that  the  plaintiff  must  recover,  if  at  all,  under 
the  terms  of  the  contract  which  is  set  out  in  or  attached  to 
the  petition,  the  question  of  the  right  of  recovery  may  be  and 
often  is  properly  presented  by  demurrer. 

The  Reporter's  statement  of  the  case : 

The  averments  of  the  petition  to  whidi  the  defendants 
demur  will  be  found  sufficiently  set  oat  in  the  opinion  of  the 
court 

Mr.  Z.  0.  BisseU^  with  whom  was  Mr.  Assistant  Attorney 
General  Huston  Thompson^  for  the  demurrer. 

Mr,  0.  C.  Cdlhovn  in  opposition. 

Campbell,  Chief  Justice^  delivered  the  opinion  of  the 
court : 

The  claimant  entered  into  a  contract  with  the  defendants 
for  the  construction  of  a  marine  railway  at  the  naval  station, 
Key  West,  according  to  plans  and  specifications  made  a  part 
thereof  and  with  the  contract  attached  to  the  petition.  The 
work  contracted  for  was  completed  and  paid  for  and  the 
claimant  sues  for  a  breach  of  the  contract  by  defendants,  the 
breach  alleged  being  based  upon  the  paragraph  of  the  speci- 
fications hereafter  set  out.  We  pretermit  any  discussion  of 
the  question  as  to  the  legal  effect  of  the  settlement  between 
the  parties.  As  appears  from  the  contract,  all  of  the  work 
essential  to  be  done  in  the  construction  of  the  marine  railway 
was  not  to  be  performed  by  claimant,  but  the  dredging  was 
to  be  done  through  some  other  agency  or  contractor. 
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Section  11  of  the  specifications  is  as  follows : 

^11.  Work  to  he  done  and  material  to  he  fumiahed  hy  the 
party  of  the  second  part. — ^The  following  work  will  not  be 
included  in  the  contract : 

^  Dredging  approximately  to  the  lines  shown  on  the  plan. 
(Every  effort  will  be  made  to  have  the  dreilging  to  conform 
as  closely  as  possible  to  the  depths  shown,  but  the  Govern- 
ment  will  assume  no  responsibility  for  any  damages  caused 
by  variations  in  depth  of  dredging  nor  for  delays  due  to 
dredging.)    ♦    ♦    V' 

The  breach  alleged  is  based  on  the  foregoing  section  of  the 
specifications,  and  is  averred  in  the  petition  in  the  following 
language: 

^  Your  petitioner  states  that  in  connection  with  the  prose- 
cution of  the  work  covered  by  its  said  contract  of  February 
24, 1910,  it  was  necessary  that  certain  dred^g  or  excavation 
be  done  for  the  purpose  of  making  the  slip  for  said  marine 
railway ;  that  it  was  not  the  duty  or  obligation  of  your  peti- 
tioner to  do  or  perform  said  dredffing  or  excavation,  but  that 
the  same  was  to  be  done  by  the  United  States  through  other 
agencies  in  such  manner  and  at  such  time  as  to  interfere  in 
no  respect  with  nor  delay  the  progress  of  the  work  covered 
hj  die  contract  of  your  petitioner ;  that,  however,  the  United 
l^ates  did  not  promptly  cause  the  said  dredging  to  be  done 
for  said  marine  railway,  but,  on  the  contrary,  was  guilty  of 
great  and  unreasonable  delay  in  regard  to  same,  and  that  by 
reason  of  such  delay,  fault,  failure,  and  neglect  to  cause  the 
said  dredging  to  be  done  promptly  and  at  the  proper  time, 
it  sreatly  interfered  with  and  delayed  the  work  of  your  pe- 
titioner ;  that  such  fault,  failure,  and  neglect  on  the  part  of 
the  United  States,  as  above  mentioned,  was  contrary  to  the 
true  intention  and  spirit  of  the  said  contract  above  referred 
to,  and  by  reason  thereof  your  petitioner  was  put  to  and  did 
suffer  great  loss,  expense,  and  damage,  by  reason  of  labor, 
materials,  plant,  and  appliances  durmff  the  period  of  such 
interference  or  delay  on  the  part  of  the  Government,  and 
that  the  actual  loss,  expense,  and  damage  thus  sustained  by 
your  petitioner  by  reason  of  the  foregoing  item  was  and  dia 
amount  to  the  gross  sum  of  one  thousand  eight  hundred  and 
mnety-seven  dollars  ($1,897.00),  which  said  sum  has  been 
actually  expended  by  reason  thereof  by  your  petitioner." 

The  defendants  demur  to  the  petition.  Whilst  the  demur- 
rer admits  the  allegations  of  the  petition,  it  only  admits  the 
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conclusions  which  are  well  pleaded,  and  where,  as  in  this  case, 
the  petition  sets  out  the  contract  in  haec  verba^  the  averments 
are  controlled  by  the  provisions  of  the  contract  if  there  is 
any  conflict  between  the  two.  The  averment  is  that  the 
dredging  "  was  to  be  done  by  the  United  States  ♦  ♦  ♦  in 
such  manner  and  at  such  time  as  to  interfere  in  no  respect 
with  nor  delay  the  progress  of  the  work  covered  by  the  con- 
tract," and  ^^that  they  did  not  promptly  cause  the  said 
dredging  to  be  done,  ♦  ♦  •  but  on  the  contrary  were 
guilty  of  great  and  unreasonable  delay"  in  regard  Uiereto, 
as  a  consequence  of  which  claimant  suffered  much  loss.  A 
pleading  is  always  to  be  taken  more  strongly  against  the 
pleader,  and  by  this  rule  the  petition  fails  to  show  that  the 
defendants  agreed  to  do  the  dredging  or  to  have  it  done  so 
as  not  to  interfere  with  or  delay  claimant's  work.  The  peti- 
tion avers  as  a  conclusion  that  the  dredging  was  to  be  done 
by  defendants  ^^  through  other  agencies  "  in  such  manner  as 
not  to  interfere  with  or  delay  claimant,  but  fails  to  aver  a 
contractual  obligation  in  that  regard,  leaving  the  latter  to 
inference  to  be  deduced  from  other  averments  and  the  con- 
tract itself. 

Bef erring  to  the  contract  for  the  stipulations  relied  upon 
to  sustain  the  averments  of  the  petition,  it  appears  that  cer- 
tain work  was  to  be  done  and  material  to  be  furnished  by  de- 
fendants shown  in  the  excerpt  from  the  contract  above 
quoted,  including  the  dredging,  which,  "approximately  to 
the  lines  showp  on  the  plan,"  is  not  included  in  claimant's 
contract.  It  is  fairly  inferable  that  defendants  were  to  do 
or  to  have  done  the  dredging,  since  it  was  an  essential  ele- 
ment in  the  contemplated  work  of  completing  the  marine 
railway.  But  the  contractual  obligations  arising  from  either 
the  doing  of  the  work  of  dredging  or  from  having  it  done  by 
others  must  be  ascertained  from  the  contract,  and  it  is  not 
allowable  for  the  pleader  to  aver  his  conclusion  of  what  the 
undertaking  in  that  regard  is  and  escape  the  effect  of  a  de- 
murrer if  the  conclusion  be  not  reasonably  and  legitimately 
deducible  from  the  language  of  the  contract ;  nor  is  it  allow- 
able to  import  into  the  contract  by  averment  a  meaning 
which  does  not  comport  with  what  the  parties  have  stated 
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for  themselves.  In  the  language  of  some  of  the  older  author- 
ities, the  terms  of  the  agreement  *^  can  not  be  holpen  by  aver- 
ment" Suing  upon  the  contract  and  allegmg  a  breach  of  it, 
the  claimant  must  stand  or  fall  by  the  terms  of  it. 

The  defendants  undertake  that  ^'  every  effort  will  be  made 
to  have  the  dredging  to  conform  as  closely  as  possible  to  the 
depths  shown,"  and  it  is  not  averred  that  the  defendants  did 
not  use  ^ every  effort  to  have  the  dredging"  so  conform,  nor 
indeed  that  claimant  was  damaged  because  the  dredging  did 
not  conform  to  the  said  depths.  But  the  pleader  seeks  to 
connect  the  term  just  quoted  with  the  concluding  part  of  the 
paragraph  so  as  to  make  the  agreement  express  or  imply 
that  ^ every  effort"  will  be  made  to  have  the  dredging  so 
done  as  not  to  cause  damage  or  delay  to  the  contractor.  The 
contract,  however,  is  not  susceptible  of  this  construction, 
because  after  stating  a  definite  undertaking  on  their  part  as 
to  dredging  to  conform  to  certain  depths  as  closely  as  pos- 
sible the  contract  uses  the  disjunctive  ^  but "  to  separate  the 
two  parts  of  the  paragraph,  and  declares  that  the  Govern- 
ment will  not  assume  responsibility  for  damages  caused  by 
variation  in  depths  of  dredging  ^^nor  for  delays  due  to 
dredging."  And  this  declaration  of  what  the  Grovemment 
^will  not  be  responsible"  for  can  not  by  averment  be  con- 
verted into  an  affirmative  undertaking  to  be  responsible  for 
^  delays  due  to  dredging "  or  damages  caused  by  variations 
in  depth.  The  ^^ effort"  which  the  contract  refers  to  was 
toward  a  conformation  of  the  dredging  to.  depths  shown, 
and  was  not  in  terms  related  to  a  prevention  of  delays.  To 
the  contrary,  the  parties  agreed  that  defendants  assumed  no 
responsibility  "  for  delays  due  to  dredging." 

There  are  no  settled  rules  of  pleading  in  this  court,  and 
petitions  are  allowed  which  show  that  the  claimant  has  a 
claim,  whether  it  be  artificially  drawn  or  not,  but  where  it  is 
apparent  that  the  claimant  must  recover,  if  at  all,  under  the 
tenns  of  a  contract  which  is  set  forth  in  or  attached  to  the 
petition,  the  question  of  his  right  of  recovery  may  be  and 
often  properly  is  presented  by  demurrer. 

Construing  the  contract  in  connection  with  the  petition, 
we  think  a  cause  of  action  is  not  averred,  and  that  the 
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demurrer  should  be  sustamed.     See  Merchants  Loan  dk 
Trust  Co.  case^  40  Ct.  Cls.,  117. 

It  appearing  that  the  oomplaint  can  not  be  so  amended  as 
to  state  a  cause  of  action,  it  is  ordered  that  the  cause  be 
dismissed. 


PAUL  H.  CALONGNE  v.  THE  UNITED  STATES. 

[No.  32023.    Decided  January  26,  1914.] 

On  the  Proofs. 

The  plaintiff,  on  the  14tli  day  of  May,  1907,  was  appointed  a  pay- 
master's clert:  in  the  Navy,  and  was  assigned  to  duty.  The 
accounting  officers  refused  to  aUow  him  i»ay  from  Octoh^  21, 
1908,  to  December  1,  1908,  holding  that  he  was  oititled  to 
pay  only  to  October  21,  1908,  the  time  limit  fixed  by  law  for 
the  settlement  of  accounts.  The  plaintiff,  after  completing 
his  duties,  returned  to  his  home,  arriving  tliere  December  1, 
190a 

I.  Where  it  appears  that  the  order  was  to  '^proceed  to  yowr  home  in 
the  VnUed  States,  and,  upon  your  arrival  at  your  home,  your 
appointment  aa  paymaster^i  derh  in  the  Navy  is  revoked,^ 
snch  paymaster's  derk  is  entitied  to  compensation  nntU  he 
arrives  at  his  home  under  the  decision  in  the  case  of  Davis  ▼. 
The  United  States,  47  G.  Qa,  195. 

The  Reporter's  statement  of  the  case: 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  The  claimant,  Paul  H.  Calongne,  was  on  the  14tfa  day 
of  May,  1907,  appointed  a  paymaster's  clerk  in  the  United 
States  Navy  and  assigned  to  duty  with  Assistant  Paymaster 
Francis  J.  Daly,  United  States  NaTy,  on  duty  on  U.  S.  S. 
Cleveland  as  pay  officer  of  that  vessel. 

On  October  1,  1908,  the  following  order  was  issued  to 
claimant: 

^  Office  of  THntn  Sqitaubok  Commander, 

"  UNmsD  States  Pacific  Fleet, 
"  U.  S.  S.  *  Rainbow,'  Flagship, 

**  Cavite,  P.  /.,  October  1, 1908. 
^Sir:  L  You  are  hereby  detached  from  duty  on  board 
the  U.  S.  S.  Cleveland^  and  from  sudi  otiier  duty  as  may 
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have  been  assigned  you,  and  will  report  to  the  commandant, 
naval  station,  Cavite,  for  duty  in  connection  with  settling 
the  accounts  of  Assistant  Francis  J.  Daly,  United  States 
Navy. 

'^  2.  When  this  duty  is  completed  you  will  proceed  to  your 
home  in  the  United  States,  and,  upon  your  arrival  at  your 
home,  vour  appointment  as  a  paymaster's  clerk  in  the  Navy 
is  revoked. 

'^  3.  You  will  proceed  from  Manila,  P.  I.,  to  the  west  coast 
of  the  United  States  via  Government  conveyance,  and  you 
will  request  the  commandant,  naval  station,  Cavite,  to  obtain 
this  transportation  for  you  from  Manila  to  the  west  coast 
of  the  United  States,  via  an  Army  transport. 

"  4.  Upon  your  arrival  in  the  United  States  you  will  comply 
with  articles  241  and  242,  United  States  Navy  Regulations. 
"  5.  The  necessary  travel  involved  is  required  by  the  pub-^ 
lie  interests. 

"  Very  respectfully, 

"  G.  B.  Harber, 
"  Rear  Admiral^  U.  S.  Navy, 
"  Commander  of  Third  Squadron, 

"  United  States  Pacific  Fleet 

"  Paymaster's  Clerk  P.  H.  Calongne,  U.  S.  Navy, 

"  U.  S.  S. '  Cleveland:    (C.  O.) »» 

n.  The  duty  assigned  by  the  foregoing  order  in  connec- 
tion with  the  settling  of  the  accounts  of  Assistant  Paymaster 
Francis  J.  Daly  was  completed  on  October  14,  1908,  and 
shortly  thereafter  claimant  took  passage  on  a  United  States 
Army  transport  for  the  United  States,  arriving  at  San 
Francisco,  CaL,  on  November  24,  1908,  and  at  his  home  in 
New  Orleans,  La.,  December  1, 1908. 

Claimant  was  credited  with  pay  on  the  rolls  of  the  U.  S.  S. 
Cleveland  to  October  14,  1908,  and  subsequently  on  submit- 
ting his  claim  to  the  Treasury  Department  the  auditor 
allowed  him  pay  from  October  15,  to  October  21,  1908,  in- 
clusive, and  disallowed  his  claim  for  pay  from  October  22, 
1908,  to  December  1, 1908,  for  the  reason  that  he  was  entitled 
to  pay  only  to  October  21,  1908,  the  date  of  the  expiration 
of  the  period  allowed  by  law  for  the  settlement  of  accounts. 

Claimant  has  received  no  pay  for  the  period  from  October 
22,  1908,  to  December  1,  1908,  inclusive,  the  latter  being  the 
date  of  his  arrival  at  home.    If  entitled  to  such  pay  it  should 
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be  at  the  rate  of  $1,625  per  annum,  amounting  for  said  time 
to  $180.56. 

CONCLUSION  OP  LAW. 

Upon  the  foregoing  findings  of  fact  the  court  decides,  as 
a  conclusion  of  law,  that  the  claimant  is  entitled  to  judgment 
against  the  United  States  in  the  sum  of  one  hundred  and 
eighty  dollars  and  fifty-six  cents  ($180.56). 

Messrs.  King  <&  King  for  the  plaintiff. 

Mr.  B.  W.  Andrews,  with  whom  was  Mr.  Assistant  Attor- 
ney GefnfiTol  Huston  Thompson^  for  the  defendants. 

.    Per  Curiam  : 

It  appears  that  the  order  to  the  claimant  was  to  ^  proceed 
to  your  home  in  the  United  States,  and,  upon  your  arrival 
at  your  home,  your  appointment  as  a  paymaster's  clerk  in 
the  Navy  is  revoked."  Claimant  did  not  arrive,  at  his  home 
until  December  1,  1908. 

Upon  the  authority  of  the  case  of  Davis  v.  United  States, 
47  C.  Cls.,  195,  and  cases  there  cited,  judgment  will  there- 
fore be  entered  for  claimant  in  the  sum  of  $180.56. 


FREDERICK  W.  SIBLEY  v.  THE  UNITED  STATES. 

[No.  28889.    Decided  February  9,  1914.] 

On  the  Proofs. 

The  acconnting  officers  first  aUowed  a  Ueutenant  of  Cavalry  compen- 
sation for  a  horse  lost  by  death  while  the  lieutenant  was  in 
the  public  service.  Later  the  assistant  comptroUer  of  the 
Treasury  revised  said  settlement  and  held  the  lieutenant  not 
entitled  to  such  compensation,  and  he  was  compeUed  to  and 
did  refund  the  amount  paid  him,  the  last  payment  of  the 
refund  being  made  on  October  31,  1900. 
I.  It  is  elementary  law  that  in  cases  of  mutual  accounts  the  statute 
of  limitations  commences  to  run  from  the  date  of  the  last 
item  on  either  side. 
II.  In  time  of  war  and  in  conflicts  with  Indians,  horses,  if  killed  or 
captured  without  negUgence  or  undue  carelessness  on  the 
part  of  their  owners,  will  be  paid  for  by  the  Government, 
under  section  3482  of  the  Revised  Statutes. 
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III.  Where  It  is  not  showB  that  the  safety  of  the  horse  was  properly 
provided  for  by  the  keeper  who  was  a  representative  and 
agent  of  the  owner,  and  for  whose  conduct  and  acts  he  Is 
responsible,  the  plaintiff  is  not  entitled  to  recover. 

The  Reporter's  statement  of  the  case : 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  Claimant  was,  at  the  time  of  the  loss  hereinafter  set 
forth,  first  lieutenant  and  adjutant  of  the  Second  Begiment 
of  Cavalry  in  the  United  States  Army,  was  on  duty  at  Fort 
Walla  Walla,  Wash.,  and  was  required  to  keep  and  did 
keep  a  horse  for  use  in  the  military  service,  of  the  value 
of  $150. 

H.  As  a  sergeant  of  Troop  I,  Second  Cavalry,  on  or  about 
the  morning  of  February  16,  1889,  entered  the  troop  stable 
at  Fort  Walla  Walla,  Wash.,  for  the  purpose  of  feeding  the 
horses,  a  mare  belonging  to  the  claimant  attempted  to  rise 
from  where  she  was  lying  in  her  stall,  and  in  so  doing  was 
caught  under  a  bar  which  had  been  fastened  across  the  rear 
end  of  the'  stall.  After  several  efforts  she  succeeded  in 
getting  upon  her  feet,  but  in  her  struggles  so  injured  her 
spine  that  she  remained  a  cripple,  unfit  for  military  service, 
until  her  death,  resulting  from  said  injury,  on  June  30, 
1889.  The  claimant  last  saw  the  mare  in  the  stables  on  the 
day  preceding  the  injury.  After  the  injury  she  was  con- 
stantly under  the  care  of  the  regimental  veterinary  surgeon 
and  the  supervision  of  the  claimant.  Said  injury  resulted 
from  the  fault  or  negligence  of  claimant  or  his  personal  rep- 
resentative who  had  the  mare  in  charge. 

III.  Said  horse  was  reasonable,  useful,  necessary,  and 
proper  for  claimant,  an  officer,  to  have  while  in  quarters, 
engaged  in  public  service,  in  the  line  of  duty,  and  the  Sec- 
retary of  War  has  so  certified,  and  was  so  purchased  by 
him  for  the  sum  of  $150. 

IV.  On  or  before  July  8, 1890,  a  claim  for  the  loss  of  said 
horse  was  presented  to  the  accounting  officers  by  his  attor- 
ney under  the  act  of  March  3,  1885,  23  Stats.,  350.  On 
January  26,  1897,  the  Auditor  for  the  War  Department 
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allowed  to  claimant,  and  there  was  subsequently  paid  to 
him,  $200  for  said  horse.  On  May  28,  1897,  the  Assistant 
Comptroller  of  the  Treasury  on  his  own  motion  revised 
said  settlement,  held  claimant  not  entitled  to  recover,  be- 
cause the  loss  was  not  shown  by  the  evidence  to  have  been 
an  exigency  or  necessity  of  the  military  service,  and  claim- 
ant was  compelled  to  and  did  refund  the  same  in  the  sum 
of  $200.  Said  $200  was  paid  to  the  Oovemment  in  install- 
ments, the  final  payment  being  made  October  31, 1900. 

Mr.  Archibald  King  for  the  plaintiff.  King  <&  King  were 
on  the  brief. 

In  Wisconsin  Central  Railroad  Oompanif  v.  United  States, 
164  U.  S.,  190,  there  had  been  a  payment  under  mistake  of 
law,  which  was  not  the  case  here.  That  case  was  decided 
several  years  before —  United  States  v.  Olmsted,  118  Fed.  Rep., 
433;  United  States  v.  WiOcox,  118  Fed.  Rep.  729;  and  United 
States  V.  Mason,  33  App.  D.  C,  350— and  was  presumably 
before  the  courts  deciding  those  cases.  Notwithstanding  all 
three  trial  courts  decided  in  those  cases  and  all  three  appel- 
late courts  affirmed  them,  that  after  payment  of  a  horse 
daun  of  this  character  the  comptroller  might  not  reopen  it 
and  charge  back  the  amount  paid  because  of  a  change  in  his 
opinion,  we  ask  that  the  determination  of  six  courts  in 
precisely  similar  cases  be  followed. 

A  fuU  discussion  of  the  court's  jurisdiction  is  made  in  the 
opinion  of  this  court  by  Judge  Howry  in  McLean  v.  United 
States,  45  C.  Cls.,  96. 

Decisions  of  the  Supreme  Court  upholding  the  jurisdiction 
of  this  court  under  statutes  referring  in  terms  to  executive 
officers  only  are  Reed  v.  United  States,  11  Wall.,  591;  Shaw 
v.  United  States,  93  U.  S.,  235;  United  States  v.  Harmon,  147 
U.  S.,  268;  Smithmeyer  v.  United  States,  147  U.  S.,  342;  Med- 
bury  V.  United  States,  173  U.  S.,  492;  and  United  States  ex  rd. 
Parish  V.  MacVeagh,  214  U.  S.,  124.  See  also  especially 
Thomas  v.  United  States,  16  C.  Cls.,  522,  a  horse  claim  in 
which  the  jurisdiction  of  the  court  was  attacked  and  upheld. 
The  general  principle  of  all  these  cases  is  best  stated  in  Para- 
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graph  m  of  the  syllabuB  in  Huffman  y.  United  States,  17  C. 
COS.,  55: 

''Where  a  statute  directs  an  executive  officer  to  examine 
a  class  of  daims  and  report  them  to  Congpress,  there  to  await 
legislative  action,  the  report  has  not  the  final  character  of  an 
award,  and  no  action  can  be  maintained  upon  it;  but  where 
Congress  vaUdate  a  class  of  claims,  appropriate  money  to 
satisfy  them,  and  direct  the  Secretary  of  the  Treasury  to 
examme  and  pay  them,  the  cause  of  action  is  not  dependent 
upon  the  proceedings  of  the  Secretary,  and  a  suit  may  be 
sustained  on  ike  original  claim." 

This  is  a  fit  place  to  apply  the  principle  laid  down  by 
the  late  Justice  Brewer  concurring  in  two  cases  where  he 
would  have  preferred  to  dissent,  Hartranft  v.  Meyer,  149 
U.  S.,  547: 

''Hence,  after  two  decisions  the  questions  should  be 
considered  as  settled,  and  that,  notwithstanding^  some  of 
the  present  members  have  come  onto  the  bench  smce  those 
decisions  and  may  not  concur  in  the  views  therein  expressed. 

"The  end  of  litigation,  so  much  to  be  desired,  is  not 
fully  satisfied  by  the  close  of  the  particular  law  suit,  but 
implies  that  the  question  involved  therein  is  settled;  so 
settled,  ^at  aU  parties  may  adjust  their  dealings  and 
conduct  accordingly.  A  change  in  the  personnel  of  the 
court  ^ould  not  mean  a  shift  in  the  law.  Stare  decisis 
is  the  rule,  and  not  the  exception.  Whatever,  therefore, 
is  within  tne  letter  or  spirit  of  the  two  cases  of  Hartranft 
V.  Lanafeld,  125  U.  S.,  128,  and  Robertson  v.  Eddhoff,  132 
U.  S.,  614,  should  be  considered  as  having  passed  beyond 
the  scope  of  present  inquiry.  For  these  reasons,  considering 
the  course  of  the  trial  and  the  ruUngs  of  the  court,  I  concur 
in  the  decisions  in  the  first  two  cases." 

In  Oilman  v.  PhUaddphia,  3  Wall.,  724,  the  Supreme 
Court  said: 

"The  law  upon  the  subject  is  learnedly  and  ably  exam- 
ined. The  objections  were  overruled.  Considerations  of 
fact,  of  the  same  character  with  those  adverted  to,  exist  in 
the  cases  b^ore  us,  and  the  reasoning  and  conclusions 
there  are  alike  appHcable  in  both  cases.  Whatever  might 
be  our  views  upon  the  legal  proposition,  in  the  absence 
of  this  adjudication,  we  are,  as  we  think,  concluded  by  it. 
It  18  almost  as  important  that  the  law  should  be  settled 
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permanently  as  that  it  should  be  settled  correctly.  Its 
rules  should  be  fixed  deUberately  and  adhered  to  firmly 
unless  clearly  erroneous.    Vacillation  is  a  serious  evil." 

Mr.  George  M,  Anderson^  with  whom  was  Mr.  Assistant 
Attorney  General  Huston  Thompson^  for  the  defendants. 

Atkinson,  Jvdge^  delivered  the  opinion  of  the  court : 

Plaintiff  was  a  first  lieutenant  and  adjutant  of  the  Sec- 
ond Regiment  of  the  United  States  Cavalry  at  Fort  Walla 
Walla,  Wash.,  and  while  there  stationed  he  lost  a  sorrel 
mare,  for  which  he  had  paid  $150,  through  an  injury  re- 
ceived in  the  stables  of  said  regiment.  The  mare  was  in  the 
immediate  charge  of  a  soldier,  who  entered  the  stable  Feb- 
ruary 15,  1889,  to  feed  the  horses,  found  the  animal  lying 
down  in  the  stall ;  a  wooden  bar  had  been  placed  across  the 
rear  end  of  the  stall,  and  when  she  attempted  to  rise  to  her 
feet  her  back  struck  said  bar  which  injured  her  spine  to 
such  an  extent  that  it  caused  her  death  about  four  months 
thereafter. 

On  March  29,  1890,  the  plaintiff,  through  his  attorney, 
filed  a  claim  with  the  Third  Auditor,  who,  on  July  8,  1890, 
referred  it  to  the  Second  Comptroller,  who,  on  July  81, 
1891,  referred  it  to  the  Secretary  of  War  for  his  action. 
The  Secretary  of  War,  on  November  13,  1898,  referred  the 
papers  to  the  accounting  oflScers  of  the  Treasury  with  the 
certificate  required  by  the  act  of  March  3,  1885,  that  the 
horse  was  "  reasonable,  useful,  necessary,  and  proper  for  an 
officer  while  in  quarters,  engaged  in  the  public  service,  in  the 
line  of  duty."  On  January  26,  1897,  the  Auditor  for  the 
War  Department  allowed  his  claim  for  $200,  which  was 
accordingly  paid  to  him.  On  May  28,  1897,  the  Assistant 
Comptroller  of  the  Treasury,  upon  his  own  motion,  revised 
the  settlement  and  disallowed  the  claim,  for  the  reason  that 
it  was  not  shown  that  the  loss  was  due  to  any  exigency  or 
necessity  of  the  military  service,  and  that  the  indications 
were  that  there  was  fault  or  negligence  of  some  one ;  if  not 
of  the  owner,  it  was  the  one  who  had  the  horse  in  charge, 
and  the  owner  was  responsible  for  the  negligence  of  his  rep- 
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resentative.  Thereupon  the  amount  disallowed  was  refund- 
ed to  the  Government  by  the  plaintiff  in  installments  be- 
tween July  1  and  November  1,  1900,  and  on  September  5, 
1905,  this  suit  was  instituted  to  recover  the  amount  which 
plaintiff  was  thus  required  to  restore  to  the  Government. 
.  Defendants'  counsel  raises  the  question  of  the  jurisdic- 
tion of  the  court  to  consider  the  act  of  March  3,  1885,  28 
Stats.,  350.  We  do  not  deem  it  necessary  to  pass  upon 
that  question  because,  we  hold,  that  said  act  is  not  involved 
in  this  case. 

He  further  contends  that  plaintiff's  claim  is  barred  by  the 
statute  of  limitations.  He  argues  that  if  the  court  has 
jurisdiction  of  this  suit  under  section  3482  of  the  Revised 
Statutes  as  amended  by  the  act  of  June  22, 1874, 18  Stat.  L., 
193,  or  the  act  of  March  3,  1885,  suproj  the  claim  is  now 
barred  by  section  1069  of  the  Revised  Statutes,  as  the  cause 
of  action  accrued  on  February  15, 1889,  when  the  horse  was 
injured,  and  the  suit  was  not  brought  until  September  5, 
1905,  over  16  years  afterwards. 

We  do  not  agree  with  this  contention.  It  is  true,  as 
shown  by  the  findings,  that  the  horse  died  in  1889;  that  in 
1897  the  Auditor  for  the  War  Department  allowed  plaintiff 
$200  in  payment  for  same ;  that  thereafter  the  Comptroller 
of  the  Treasury,  in  May,  1897,  reversed  the  decision  of  the 
auditor  in  allowing  payment  for  the  horse;  that  during  the 
year  1900  plaintiff  refunded  the  $200  in  installments,  the 
last  payment  being  made  October  31, 1900,  when  the  account 
was  closed.  On  the  other  hand,  plaintiff's  contention  is  that 
he  could  not  bring  a  suit  to  recover  the  full  amount  of  the 
$200  which  had  been  charged  back  against  him  until  it  had 
been  fully  restored  to  the  Treasury.  At  that  time,  and  that 
time  only,  a  cause  of  action  accrued  for  the  amount  so  re- 
funded, and  on  that  cause  of  action  he  brought  his  suit  on 
September  9,  1905,  a  few  days  over  one  year  before  the 
statute  of  limitations  could  begin  to  run.  It  is  elementary 
that  in  cases  of  mutual  accounts  the  statute  of  limitations 
commences  to  run  from  the  date  of  the  last  item  on  either 
side.   2  Wood  Ldm.,  714. 
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This  brings  us  to  a  consideration  of  the  case  upon  its 
merits.  Plaintiff  institutes  his  suit  under  the  act  of  March  3, 
1849  (9  Stats.,  414),  as  amended  by  the  act  of  June  22, 1874, 
supra,  and  contends  that  this  action  may  also  be  sustained 
under  section  3482  of  the  Revised  Statutes,  and  the  act  of 
March  3,  1885. 

The  act  of  June  22, 1874,  above  cited,  is  in  these  words : 

"  That  the  first  section  of  the  act  of  March  3d,  1849,  pro- 
viding for  the  payment  for  horses  and  equipments  lost  by 
officers  or  enlisted  men  in  the  military  service,  shall  not  hie 
construed  to  deny  payment  to  such  officers  or  enlisted  men 
for  horses  which  may  have  been  purchased  by  them  in  States 
in  insurrection;  and  payment  in  any  case  shall  not  be  re- 
fused where  the  loss  resulted  from  any  exigency  or  necessity 
of  the  military  service,  unless  it  was  caused  by  the  fault  or 
negligence  of  such  officers  or  enlisted  men." 

To  recover  under  this  section  it  must  appear  that  the  loss 
resulted  from  an  *' exigency  or  necessity  of  the  military 
service,  unless  it  was  caused  by  the  fault  or  negligence  of 
such  officers  or  enlisted  men."  In  this  case  no  exigency  of 
the  military  service  is  involved,  but  as  will  hereafter  be 
shown,  we  think,  the  injury  and  death  of  the  horse  resulted 
through  the  "  fault  or  negligence  "  of  its  owner,  or  the  en- 
listed man  who  had  it  under  his  care  and  supervision. 

Section  3482  of  the  Revised  Statutes  is  in  the  following 
language : 

''Any  field,  or  staff,  or  other  officer,  mounted  militiaman, 
volunteer,  ranger,  or  cavalryman,  engaged  in  the  military 
service  ox  the  United  States,  who  sustains  damage  without 
any  fault  or  negligence  on  his  part,  while  in  the  service,  by 
the  loss  of  a  horse  in  battle,  or  by  the  loss  of  a  horse 
wounded  in  battle,  which  dies  of  the  wound,  or  which  being 
so  wounded  is  abandoned  by  order  of  his  officer  and  lost,  or 
who  sustains  damage  by  the  loss  of  any  horse  by  death  or 
abandonment  because  of  the  unavoidable  dangers  of  the  sea, 
when  on  board  a  United  States  transport  vessel,  or  because 
the  United  States  fails  to  supply  transportation  for  the 
horse,  and  the  owner  is  compelled  by  the  order  of  his  com- 
manding officer  to  embark  and  leave  him,  or  in  consequence 
of  the  United  States  failing  to  supply  sufficient  forage,  or 
because  the  rider  is  dismounted  and  separated  from  his 
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horse  and  ordered  to  do  duty  on  foot  at  a  station  detached 
from  his  horse,  or  when  the  officer  in  the  immediate  com- 
mand orders  the  horse  turned  out  to  ^aze  in  the  woods, 
prairies,  or  commons,  because  the  Umted  States  fails  to 
supply  sufficient  forage,  and  the  loss  is  consequent  thereon, 
or  tor  the  loss  of  necessarr  equipage,  in  consequence  of  the 
loss  of  his  horse,  shall  be  allowed  and  paid  the  value  thereof, 
not  to  exceed  two  hundred  dollars.'^ 

It  will  be  observed  that  nowhere  in  this  statute  is  com- 
pensation for  the  loss  of  a  horse  provided  for  under  cir- 
cumstances similar  to  the  case  before  us.  The  trend  of  the 
statute  is  to  provide  payment  to  officers  for  horses  lost, 
captured,  starved,  or  killed  in  the  exigencies  of  war  without 
any  fault  or  negligence  of  their  owners,  and  where  the  Grov- 
emment  was  unable  to  protect  them.  Nowhere  is  it  even 
intimated  in  the  act  that  an  officer  should  be  paid  for  his 
horse  that  is  kept  in  the  quietude  and  comforts  of  a  Gov- 
ernment stable  and  fed,  curried,  and  cared  for  by  a  cavalry- 
man under  the  pay  of  the  Government,  should  such  horse  by 
getting 'his  feet  or  neck  tangled  in  a  halter,  or  by  being 
kicked  by  another  horse,  or  being  choked  or  foundered  by 
overfeeding,  or  by  being  fatally  crippled  as  in  the  case  be- 
fore us,  so  that  any  or  all  of  them  should  die,  even  if  such 
casualties  did  not  result  through  any  fault  or  negligence  of 
their  owners.  We  can  not  conceive  that  it  was  the  intent 
of  the  Congress  in  the  act  above  quoted,  to  require  the  Gov- 
ernment to  pay  cavalry  officers  for  the  loss  of  horses  under 
the  conditions  we  have  enumerated.  If  such  were  the  in- 
tention of  the  legislative  body,  it  is  but  reasonable  to  pre- 
sume that  such  casualties,  which  necessarily  frequently 
occur,  should  have  been  provided  for  in  the  act. 

The  act  of  March  3, 1885,  does  not  repeal  section  8482  of 
the  Revised  Statutes,  which  provides  payment  only  for 
horses  lost,  starved,  stolen,  or  killed  in  the  military  service 
under  the  conditions  therein  named,  but  it  is  silent  as  to 
horses,  and  in  terms  includes  such  property  only  as  officers 
are  required  to  carry  with  them  as  soldiers  in  the  line  of 
duty  in  the  field.  While  it  is  true  that  horses,  strictly 
speaking,  are  ^  property ,''  yet  it  is  hardly  reasonable  to  con- 
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dude  that  so  long  as  section  8482,  Revised  Statutes,  was  still 
in  force  at  the  time  of  the  adoption  of  the  act  of  1885,  it  is 
not  reasonable  that  the  Congress  would  have  provided  in 
the  later  act  that  it  '^  8?udl  not  apply  to  losses  siMtained  in 
time  of  war  or  hostilities  with  IndiansJ*^  In  time  of  war, 
and  especially  in  conflicts  with  Indians,  horses  .would  be 
most  needed,  and  if  killed  or  captured  without  negligence 
or  lindue  carelessness  on  the  part  of  their  owners,  would  be 
paid  for  by  the  Government  and  would  be  compensated  for 
under  section  8482,  Revised  Statutes;  but,  on  the  contrary, 
they  are,  in  specific  terms,  ruled  out  under  the  act  of  1885. 
Therefore,  reading  the  two  acts  in  pari  materia^  we  are 
forced  to  conclude  that  the  Congress  did  not  intend  to 
provide  payment  for  horses  lost,  killed,  captured,  or  in- 
jured imder  the  term  "  property  "  which  is  contained  in  the 
act  of  March  8,  1885. 

Furthermore,  it  is  not  shown  by  the  findings  that  the 
safety  of  the  mare  was  properly  provided  for  by  the  keeper, 
who  was  the  representative  and  agent  of  the  plaintiff  and 
for  whose  conduct  and  acts  he  is  responsible.  Had  no  bar 
been  placed  across  the  end  of  the  stall,  or  had  more  than 
one  bar  been  so  used,  or  had  the  animal  been  tied  with  a 
halter  to  the  manger  in  the  stall,  which  is  the  usual  method 
of  providing  safety  for  a  horse,  no  injury,  such  as  resulted 
in  this  case,  could  have  occurred.  It  is  not  sufficient  for 
plaintiff  to  aver  that  he  was  without  fault  or  negligence  in 
the  care  of  his  horse  when  he  allowed  a  death  trap  like  a 
single  bar  to  be  placed  across  the  rear  end  of  a  stall  in  a 
stable,  which  any  person  competent  to  care  for  a  horse  must 
have  known  was  dangerous,  and  which  proved  to  be  so  in 
this  case.  We  can  not  conceive  that  the  Congress  intended 
to  pay  a  man  for  a  mount  he  had  furnished,  feed  the  same 
for  him  and  care  for  it  when  it  is  injured  or  sick,  and  then 
pay  for  it  when  it  dies  under  the  circumstances  involved  in 
this  case.  For  these,  as  well  as  for  other  reasons  we  have 
stated,  recovery  can  not  be  had  under  the  act  of  June  22, 
1874,  section  8482  of  the  Revised  Statutes,  or  the  act  of  1885, 
which  does  not  apply  in  this  case,  and  consequently  the 
petition  must  be  dismissed,  which  is  so  ordered. 
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AETHUK  E.  GOVE  v.  THE  UNITED  STATES. 

[No.  80688.    Decided  January  9, 1914.] 

On  the  Proofs. 

The  plaintiff  was  a  civilian  captain  of  a  Navy  collier  serving  onder 
an  express  contract  with  the  United  States  and  instituted 
this  suit  to  recover  compensation  for  certain  items  dis- 
allowed by  the  accounting  officers  in  the  settlement  of  his 
accounts. 
I.  There  is  no  act  of  Congress  or  Navy  regulation  authorizing  the 
payment  of  travel  expenses  of  an  officer  while  traveling  for 
the  interests  of  the  service,  unless  by  order  of  an  officer  hav- 
ing the  authority  to  make  such  order. 
II.  Where  a  contract  officer  of  the  Navy  is  furlonghed  during  the 
pendency  of  an  investigation  of  his  accounts,  and  he,  of  his 
own  accord,  removes  himself  from  the  station  of  his  vessel, 
and  without  authority  boarded  a  ship  at  Manila  for  his 
home  in  the  United  States,  he  is  not  entitled  to  pay  and 
travel  allowances  after  he  was,  by  proper  orders,  relieved 
from  official  duty. 

III.  Where  a  contract  officer  of  the  Navy  abandoned  his  place  of 

service  without  orders,  it  is  conclusive  that  such  contract 
officer  considered  his  contract  with  the  Government  at  an 
end,  and  he  is  entitled  to  no  further  remuneration  from  the 
Government 

IV.  Where  from  the  record  it  appears  that  the  accounting  officers  in 

the  settlement  of  plaintiff's  account  failed,  by  mistake,  to 
pay  him  all  that  was  due.  Judgment  will  be  rendered  in  his 
favor  for  such  sums  as  is  shown  to  be  due  him  under  the 
terms  of  his  contract  of  employment 

The  Reporter's  statement  of  the  case: 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  On  June  14,  1902,  claimant,  Arthur  E.  Grove,  and  the 
United  States  entered  into  a  contract,  a  true  copy  of  which 
is  annexed  to  the  amended  petition  as  Exhibit  A,  except  that 
the  words  in  brackets  in  paragraph  11  thereof  and  the  adden- 
dum  at  the  end  thereof  were  not  in  the  contract  at  the  time 
it  was  executed,  but  were  added  thereto  by  mutual  consent 
of  the  parties  July  9,  1904.  Said  modification  was  further 
witnessed  by  a  supplemental  contract  by  and  between  claim- 
ant and  defendants,  executed  on  the  date  last  mentioned,  a 
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true  copy  of  which  is  annexed  to  the  amended  petition, 
marked  "  Exhibit  B." 

n.  In  accordance  with  said  contract,  defendants  directed 
claimant  to  assume  command  and  he  did  assume  conmiand  of 
the  United  States  naval  collier  Alexander  at  the  navy  yard, 
Norfolk,  Va.,  shortly  after  the  execution  of  said  contract, 
and  continued  in  conmiand  thereof  until  January  9, 1907. 

III.  Between  August  1, 1904,  and  January  9, 1907,  claim- 
ant, in  accordance  with  the  contract  between  the  parties, 
from  time  to  time  employed  on  board  said  collier  Alexander 
divers  Asiatic  cooks  and  stewards,  engaged  on  the  Asiatic 
Station,  not  in  excess  of  the  complement  prescribed  by  the 
Bureau  of  Navigation,  and  furnished  them  subsistence.  For 
said  Asiatic  cooks  and  stewards  claimant  was  paid  by  the 
United  States  the  wages  he  actually  paid  them  and  25  cents 
per  man  per  day.  If  entitled  to  be  paid  for  said  Asiatic 
cooks  and  stewards  the  wages  he  paid  them  and  50  cents  per 
man  per  day,  there  is  due  claimant,  in  addition  to  what  he 
has  already  received,  the  sum  of  $988,  the  difference  between 
the  subsistence  of  said  cooks  and  stewards  at  25  cents  per  day 
and  50  cents  per  day  each. 

IV.  On  January  9,  1909,  claimant  was  directed  by  Bear 
Admiral  Willard  H.  Brownson,  United  States  Navy,  com- 

'  mander  in  chief  United  States  Asiatic  Fleet,  to  relinquish 
and  did  relinquish  command  of  said  vessel  at  Manila,  P.  L 
A.t  that  time  the  following  order  was  issued  to  claimant : 

"  U.  S.  Flagship  '  West  Virginia,' 

"  Manila^  P.  /.,  January  P,  1907. 

**  Sir  :  You  are  hereby  placed  on  furlough  by  direction  of 
the  Navy  Department 

"Very  respectfully, 

"  W.  H.  Brownson, 
"  Rear  AdmiraL  United  States  Ivavy, 
"  Commander  in  Chiefs  United  States  Asiatic  Fleet. 
**  Master  A.  E.  Govb, 

"J7.  S.  Naval  AuooUiary  ^ Alexander?^ 

Claimant  was  directed  by  Admiral  Brownson  to  and  did 
remain  in  Manila  from  the  date  of  the  above  order  until  on 
or  about  January  18, 1907,  to  await  the  report  of  a  board  of 
investigation*   On  or  about  the  last-mentioned  date  the  board 
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made  its  report,  and  claimant  left  Manila  P.  I.,  and  retuni^ 
to  his  home,  Brooklyn,  N.  Y.,  where  he  arrived  about  March 
1,  1907.  Claimant  demanded  of  the  commandant  of  the 
navy  yard  at  Cavite,  P.  I.,  transportation  to  his  home,  but 
was  refused.  He  paid  for  his  transportation,  subsistence, 
and  traveling  expenses  on  the  foregoing  journey  the  fol- 
lowing sums : 

steamship  fare,  Manila,  P.  I.,  to  Seattle  WaatL,  260  pesos $126 

Fare,  Tacoma,  Wash.,  to  New  York,  N.  Y.,  and  Pullman  fare, 

Tacoma,  Wash.,  to  Chicago,  111 87 

Pnllmau  fare,  Chicago,  ni.,  to  New  York,  N.  Y 6 

Snbsffitence,  Tacoma,  Wash.,  to  New  York,  N.  Y 6 

223 

V.  From  his  arrival  at  his  home,  Brooklyn,  N.  Y.,  on  or 
about  March  1, 1907,  as  stated  in  finding  IV,  until  January 
22,  1908,  claimant  remained  at  his  home  unoccupied,  await- 
ing the  orders  of  the  Navy  Department.  On  January  22, 
1908,  the  Secretary  of  the  Navy  sent  claimant  the  following 

letter : 

"  Navy  Depabtment, 
"  Washingtofij  January  iR?,  1908. 

^  Sir  :  The  contract  entered  into  with  you  by  the  depart- 
ment under  date  of  June  14,  1902,  for  the  command  of  the 
naval  collier  is,  in  accordance  with  the  recommendation  of 
the  Bureau  of  Navigation,  hereby  terminated. 

^  It  is  requested  that  you  make  prompt  settlement  of  your 
accounts  under  said  contract  with  the  Auditor  for  the  Navy 
Department. 

"  Very  respectfully, 

"  V.  H.  Metcalp, 

"  Secretary. 
''  ^Cr  Arthtth  C  Gove 

"  No.  Jm  Forty-ninth  Street,  Brooklyn,  N.  Z." 

For  the  period  from  January  9, 1907,  to  January  22, 1908, 
claimant  received  no  pay  from  defendants.  During  said 
period  claimant's  time  was  reasonably  worth  $3,000  per 
annum.  If  entitled  to  judgment  for  the  value  of  his  time 
for  the  period  stated,  there  is  due  claimant  $3,108.33.  If 
entitled  to  be  paid  for  the  period  stated  at  $150  per  month, 
there  is  due  claimant  $1,865. 
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Mt,  Archibald  King  for  the  plaintiff.  King  <&  King  were 
on  the  brief. 

This  claim  is  directly  sustained  by  the  allowance  of  wages 
on  the  journey  home  from  foreign  employment  in  Davis  v. 
United  States ^  47  C.  Cls.,  195;  Lombard  S.  8.  Co.  v.  Arideraon, 
134  Fed.,  568;  Oroucher  v.  OaJcman,  3  Allen  (Mass.),  186;  all 
discussed  post,  pages  58,  59,  62. 

In  Bviler  v.  United  States,  47  C.  Cls,,  39,  it  was  held  that 
circular  orders  in  the  nature  of  regulations,  issued  after  the 
beginning  of  the  term  of  employment,  coidd  not  alter  the 
express  terms  of  the  employment  set  out  in  the  letter  of 
appointment. 

In  WhitOe  v.  Frardcland,  2  Best  &  Smith,  49,  Lord  Cock- 
bum,  C.  J.,  on  behalf  of  the  Court  of  Queen's  Bench,  spoke 
thus  of  a  contract  of  employment  as  miner  at  piece  wages: 

''The  agreement  by  the  appellant  is  to  serve  the  com- 
pany f aitmully  and  exclusively  as  their  servant,  from  the 
date  of  the  agreement  until  the  expiration  of  twenty-eight 
days',  notice,  and  obey  their  lawful  commands;  and  on  the 
part  of  the  employers  the  a^ement  is,  that  they  will  pay 
him  wages  fortnightl]^,  and  not  dischaige  him  without 
twenty-eight  days'  notice.  There  is  no  express  agreement 
that  thej  will  find  him  work,  but  that  arises  by  necessary 
implication  from  the  above  two  stipulations.  The  agree- 
ment would  be  perfectly  illusory  on  the  part  of  the  em- 
ployers, if  they  can  say  that  though  they  were  obliged  to 
Keep  him  in  their  employ,  they  were  yet  not  bound  to 
supply  work." 

A  soldier  enters  the  service  of  the  United  States,  as  did 
this  claimant,  by  contract;  and  the  United  States  promises 
him,  as  they  did  Gove,  pay  and  shelter.  Of  furloughs  to 
soldiers,  this  court,  speaking  through  Nott,  C.  J.,  has  said. 
Hunt  V.  United  States,  38  C.  Cls.,  704,  710: 

''A  leave  of  absence  or  a  furlough  is.  a  favor  extended 
A  soldier  can  not  have  a  furlough  forced  upon  him.  So 
long  as  he  remains  in  the  service  he  is  entitled  to  rations 
and  a  resting  place  and  medical  attendance.  No  officer 
of  the  Government  can  authoritatively  sav  to  him,  *Be 
gone  for  a  month  or  two  and  take  care  oi  yourself,  and 
fail  not  to  come  back  at  the  appointed  time  to  resume  your 
duty  and  get  your  pay,  or  you  will  be  arrested  as  a  deserter.' 
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The  only  maimer  in  which  the  Government  can  release 
itself  from  its  obligations  to  the  soldier,  be  he  officer  or 
enlisted  man,  is  by  setting  him  free — by  discharging  him 
from  the  service." 

In  Lombwrd  8.  S.  Co.  Ltd.  v.  Anderson,  134  Fed.  Rep., 
^6Sf  the  master  of  a  merchant  ship  was  employed  at  New 
York,  which  seems  to  have  been  his  home,  not  for  any 
particular  time  or  voyage,  and  was  discharged,  as  was  this 
claimant,  at  Manila.  The  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit  held  that  the  owners  of  a  vessel  had  a  right 
to  remove  a  master  with  or  without  cause  at  any  time  or 
place,  but  that  the  Ubellant  was  entitled  to  recover  of  the 
owners  his  passage  and  traveling  expenses  home.  The  case 
is  a  direct  authority. 

In  Shcum  v.  Svnft,  2  Lowell,  212,  Fed.,  Case  No.  12964, 
libellant  was  master  of  a  whaling  vessel  of  New  Bedford, 
Mass.,  at  which  port  he  was  employed.     Said  the  court: 

"But  I  think  it  results  from  the  whole  correspondence, 
that  whatever  may  have  been  thought  to  be  the  strict 
rights  of  either  in  the  matter,  which  were  in  no  sort  made 
a  question  at  that  time,  the  contract  was  so  far  modified 
bv  consent  of  both,  that  a  return  to  New  Bedford  was 
abandoned,  and  the  voyage  was  ended  at  San  Francisco. 
This  being  so,  I  think  the  libellant  is  fairly  entitled  to 
have -his  passage  home  paid  by  the  owners;  because  this 
is  the  general  iiile,  and  ought  to  be  implied,  where  nothing 
is  agreed  to  the  contrary.'' 

We  only  ask  for  the  application  of  the  general  rule  as 
stated  by  the  court.  Other  cases  not  so  directly  parallel, 
but  to  the  same  general  effect,  are  Croucher  v.  Oahman,  3 
AUen  (Mass.),  186,  and  The  Camilla,  Swabey,  312,  6  Weekly 
Rep.,  840.  .     . 

But  besides  being  a  master  mariner,  claimant  was  a 
Government  employee.  The  policy  and  obligation  of  the 
United.  States  with  respect  to  returning  its  employees  to 
their  homes  upon  discharge  are  stated  by  the  court  in 
Sherburne  v.  United  States,  16  C.  Cls.,  491,  497. 

In  Beaman  v.  United  States,  19  C.  Cls.,  5,  it  was  held 
that  a  person  whose  residence  was  at  San  Francisco, 
appointed  assistant  Treasury  agent  at  the  seal  fisheries  in 


256  December  Tebu  19ia-X4u  i^  c.  ob, 

m 

OplHlOB    of    tk«    Cosrt. 

Alaska,  with  a  salary  at  $2,190  and  necessary  traveling 
expenses  in  going  to  and  returning  from  Alaaka,  was  en- 
titled to  be  returned  to  his  home  at  Govenmient  expense, 
even  after  his  office  had  ceased  to  exist  through  the  failure 
of  Congress  to  make  an  appropriation  for  its  continuance. 

Also  in  Allderdice  v.  United  States,  19  C.  Cls.,  511,  where 
an  officer  resigned  abroad  and  his  resignation  wa^  accepted 
to  take  effect  on  his  arrival  in  the  United  States,  it  was 
held  in  the  opinion — 

"Although  the  purpose  of  the  claimant's  journey  was 
to  resign  and  leave  tne  service,  yet,  nevertheless,  it  was 
the  duty,  as  it  was  the  intention,  of  the  Secretarv  of  the 
Navy  to  restore  the  officer  to  his  residence  before  the  resig- 
nation should  take  effect.  Such  has  been  the  poUcy  of 
the  Oovemment  with  regard  to  soldiers  and  sailors." 

In  the  recent  case  of  Dams  v.  VnUei  States,  47  C.  Cls., 
195,  the  position  of  claimant  was  paymaster's  clerk  in 
the  Navy,  on  duty  at  the  naval  station,  Cavite,  P.  I. 
The  number  of  pay  clerks  in  the  Navy  i9  strictly  limited, 
R.  S.,  sec.  1386,  and  but  one  was  authorized  at  Cavite. 
Claimant's  successor  arrived  and  entered  on  duty,  thereby 
making  one  more  pay  clerk  than  was  expressly  authorized 
by  law.  Claimant  meanwhile  was  ordered  to  his  home, 
upon  arrival  at  which  his  appointment  was  to  be  deemed 
revoked.  He  was  paid  his  traveUng  expenses  but  denied 
salary  during  the  period  of  his  return. 

Mr.  George  M,  Anderson^  with  whom  was  Mr.  Assistant 
Attorney  General  Huston  Thompson^  for  the  defendants. 

Atkinson,  Judge^  delivered  the  opinion  of  the  court: 

The  plaintiff  herein  was  a  civilian  captain  of  a  Navy  col- 
lier, serving  under  an  express  contract  with  the  United 
States,  who  instituted  this  suit  to  recover  the  sum  of 
$4,319.33,  based  upon  the  following  items : 

1.  The  difference  between  the  amount  paid  for  subsistence 
of  certain  Asiatic  cooks  and  stewards  at  25  cents  per  day  and 
the  amount  stipulated  by  the  contract,  50  cents  per  day  each, 
stated  at  $988. 
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2.  Traveling  expenses  from  Manila,  P.  I.,  to  Brooklyn, 
N.  Y.,  after  being  relieved  of  the  command  of  his  vessel, 
$223. 

3.  Salary  from  the  date  when  he  was  relieved  of  the  com- 
mand of  his  vessel,  January  9, 1907,  to  the  date  when  he  was 
dismissed  from  the  service  of  the  United  States  for  irregu- 
larities in  his  accounts,  January  22, 1908,  $3,108.33. 

Plaintiff,  as  above  stated,  entered  into  a  contract  with  the 
Government  on  June  14, 1902,  to  serve  as  captain  of  a  Navy 
collier  under  the  conditions  set  forth  in  section  1  of  the  con- 
tract, which  reads  as  follows : 

"1-  The  party  of  the  first  part  will  assxmie  and  exercise 
command,  as  master,  of  a  United  States  naval  collier,  and 
the  responsibilitv  for  a  careful  navigation  to  and  between 
such  ports^  and  for  such  and  all  purposes  as  may  be  specified 
in  orders  issued  to  him  from  time  to  time  by  the  Secretary 
of  the  Navy,  or  other  naval  authority  designated  by  him; 
and  the  party  of  the  first  part  further  agrees  that  his  com- 
mand as  such  master  shall  cease  and  determine  at  the  will 
and  pleasure  of  the  party  of  the  second  part." 

The  contract  further  provided  that  plaintiff  was  to  employ 
the  crew  of  the  vessel  in  accordance  with  the  rules  and  cus- 
toms of  the  merchant  marine,  and  was  authorized  to  pay 
them  their  wages  and  to  furnish  subsistence  for  them  while 
under  his  command.  He  was  to  be  allowed  50  cents  per  day 
for  the  subsistence  of  each  member  of  the  crew,  except 
Asiatics,  for  whom  he  was  to  be  allowed  25  cents  per  day. 
On  July  9,  1904,  the  contract  was  modified  in  regard  to 
subsistence,  allowing  25  cents  per  day  for  each  Asiatic,  ex- 
cept cooks  and  stewards  of  the  complement  prescribed  by  the 
Bureau  of  Navigation.  This  modification  leaves,  as  we  un- 
derstand it,  the  subsistence  of  Asiatic  cooks  and  stewards  at 
tiie  same  rate  as  that  of  all  the  crew  before  the  supplemental 
contract  was  made,  and  provided  50  cents  per  day  for  the 
white  members  thereafter.  The  accounting  officers,  in  the 
settlement  of  plaintiff's  accounts,  only  allowed  the  sum  of 
25  cents  per  day,  which  seems  to  have  been  an  oversight  or 
clerical  mistake,  because  counsel  for  the  United  States  says 
in  his  brief,  ^'  It  would  therefore  appear  that  he  is  entitled  to 
credit  for  this  item,  if  the  same  has  been  correctly  computed 
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from  the  triplicate  pay  rolls  filed  as  exhiUts  to  the  depo- 
sition of  the  claimant." 

We  accordingly  render  a  judgment  on  said  item  for  the 
smn  of  $988. 

The  second  item  in  the  petition  is  for  traveling  expenses 
of  plaintiff  from  Manila,  P.  I.,  where  he  was  relieved  from 
duty  as  master  of  the  Government  collier  Alexander^  to  his 
home  at  Brooklyn,  N.  Y. 

It  appears  that  plaintiff  was  charged  with  irregularities 
in  his  accounts,  and  he  was  summoned  by  Admiral  Brownson 
before  a  board  of  investigation  at  Manila,  on  January  9, 
1907.  He  thereupon  relinquished  his  conmiand  of  said 
collier,  and  on  that  date  he  was  placed  on  furlough  by  the 
Navy  Department  (finding  IV),  it  is  presumed,  although  it 
is  not  shown,  for  the  purpose  of  allowing  him  to  attend  said 
board  of  investigation.  On  or  about  January  18,  1907,  the 
investigation  of  his  accounts  was  completed  and  a  report 
thereon  was  made  to  the  Navy  Department  by  said  board. 
On  said  last-mentioned  date  plaintiff  applied  to  the  proper 
officer  at  Manila  for  transportation  to  his  home  at  Brooklyn, 
N.  Y.,  which  request  was  refused.  Whereupon  he,  without 
receiving  orders  or  permission  so  to  do,  left  Manila  and 
arrived  at  his  home  in  the  United  States  on  or  about  March 
1,1907. 

On  December  26,  1907,  the  supervisor  of  naval  auxiliaries 
informed  the  Secretary  of  the  Navy  that  the  board  of  inves- 
tigation had  reported  that  the  irregularities  for  which  the 
claimant  was  furloughed  had  been  substantiated  and  he 
recommended  the  revocation  of  his  contract  and  his  dismissal 
from  the  service  at  as  early  a  date  as  practicable.  On  Janu- 
ary 22,  1908,  in  accordance  with  a  recommendation  of  the 
Bureau  of  Navigation,  his  contract  was  terminated  by  the 
Secretary  of  the  Navy  and  he  was  requested  to  make  prompt 
settlement  of  his  accounts  with  the  Auditor  for  the  Navy 
Department. 

Thereafter,  on  May  9,  1908,  the  Auditor  for  the  Navy 
Department  found  plaintiff  to  be  indebted  to  the  Govern- 
ment, on  various  items,  in  the  sum  of  $8,408.73.  Appeal 
thereon  was  taken  from  the  auditor  to  the  Comptroller  of 
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the  Treasury,  who  affirmed  the  decision  of  the  auditor,  and 
suit  was  entered  against  plaintiff  and  the  sureties  on  his 
bond  in  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York  to  recover  said  amount 

Plaintiff  had  been  in  the  service  of  the  Government  for 
about  six  years  in  Asiatic  waters  when  he  was  relieved  from 
duty  by  the  furlough  previously  referred  to ;  but  it  appears 
from  the  findings  that  immediately  after  the  board  of  inves- 
tigation into  the  state  of  his  accounts  was  made  known  to 
him,  without  permission  or  orders  from  the  conmiander  of 
the  Asiatic  Fleet,  he,  of  his  own  volition,  departed  for  his 
home  in  the  United  States.  We  find  no  act  of  Congress  and 
no  regulation  of  either  the  Army  or  the  Navy  that  author- 
izes the  payment  of  traveling  expenses  of  an  officer,  enlisted 
man,  or  other  employee  of  the  Government,  or  expenses 
while  so  traveling  for  the  interests  of  the  service,  unless  the 
traveling  is  done  by  order  of  an  officer  having  the  authority 
to  make  such  order.  It  has  been  determined  by  a  number  of 
decisions  of  this  court  that  traveling  in  the  manner  above 
stated  by  an  officer,  soldier,  or  other  representative  of  the 
Government  from  or  to  the  continental  limits  of  t^ie  United 
States  is  entitled  to  both  salary  and  expenses  while  so 
engaged,  if  such  travel  is  under  proper  orders  and  for  the 
good  of  the  service.  The  court  has  gone  even  further  by 
holding  that  one  who  enters  the  public  service  of  the  United 
States  and  is  taken  to  foreign  countries  in  such  service  and 
is  there  discharged,  the  Government,  under  all  the  rules 
of  fairness,  is  bound  to  furnish  him  with  transportation 
and  other  necessary  expenses  in  his  return  to  the  place 
whence  he  started,  provided  such  travel  is  done  under  proper 
orders.  Sherburne  v.  United  States^  16  CI  Cls.,  491,  497; 
Beaman  v.  United  States^  19  Ibid.,  611 ;  and  Davia  v.  United 
States,  ^1JhiA.,Vdh. 

But  the  above  cases  are  not  this  case.  Plaintiff  was  not 
discharged  at  a  foreign  port.  He  was  only  furloughed  until 
his  accounts  with  the  Government  could  be  investigated  by 
a  military  board  appointed  for  that  purpose.  He  was  not 
on  active  duty  during  the  pendency  of  the  investigation  of 
his  accounts  at  Manila,  but  it  appears  from  the  findings  of 
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fact  that  immediately  after  the  result  of  the  investigation 
was  made  known  he,  of  his  own  accord,  saw  fit  to  remove 
himself  from  the  station  of  his  vessel,  and  without  authority 
boarded  a  ship  for  his  domicile  in  the  United  States.  Had 
it  been  determined  by  the  naval  officials  in  command  at 
Manila  to  reinstate  him  as  master  of  the  coUier  Alexander 
or  to  the  mastership  of  some  other  Government  collier,  his 
return  to  Manila  would  have  been  essential,  if  he  should 
decide  to  remain  in  Government  service.  Under  such  condi- 
tions it  seems  to  us  unreasonable  to  contend  that  he  would 
be  entitled  to  travel  pay  from  Manila  to  Brooklyn  and  back 
again  to  Manila  in  order  to  resume  such  command.  Further- 
more, it  does  not  appear  that  plaintiff  at  any  time  filed  a 
claim  for  his  traveling  expenses  from  Manila  to  Brooklyn, 
N.  Y.,  prior  to  bringing  this  suit.  Consequently,  we  fail 
to  find  any  just  or  proper  reason,  either  in  fact  or  in  law, 
upon  which  to  base  an  allowance  on  this  item  of  the  peti- 
tion; therefore  the  same  is  accordingly  dismissed. 

Plaintiff,  in  addition  to  asking  the  Government  to  refund 
his  traveling  expenses  from  Manila  to  his  home  in  the 
United  States,  after  abandoning  his  post  of  duty  without 
departmental  leave,  demands  pay,  under  item  8  of  his  peti- 
tion, for  salary  from  January  9,  1907,  the  date  he  was 
relieved  from  official  duty  under  furlough,  to  January  22, 
1908,  when  he  was  notified  by  the  Bureau  of  Navigation 
that  his  contract  with  the  Government  was  terminated.  The 
contract  with  plaintiff,  section  1,  arUe^  provides,  ^^and  the 
party  of  the  first  part  further  agrees  that  his  command  as 
such  master  shall  cease  and  determine  at  the  will  and  pleas- 
ure of  the  party  of  the  second  part." 

In  the  case  of  Frazier  v.  United  States^  10  Comp.  Dec, 
462,  it  was  held  that  ^The  master  of  a  vessel  is  a  seaman 
within  the  meaning  of  section  4612  of  the  Revised  Statutes, 
and  when  discharged  for  cause  he  is  not  entitled  to  pay 
after  the  date  of  his  discharge,  or  to  transportation  and 
subsistence  back  to  the  United  States."  In  the  act  of  March 
8,  1901,  81  Stats.,  1029,  appropriating  funds  for  the  Naval 
Establishment,  it  is  provided  that  ^^  Actual  expenses  only 
shall  be  paid  for  travel  under  orders  outside  the  limits  of 
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the  United  States  in  North  America";  and  we  may  add 
that  in  addition  to  these  authorities  it  appears  that  on  Janu- 
ary 7,  1907,  two  days  before  plaintiff  was  relieved  from 
official  duty  as  master  of  the  collier  Alexander,  the  com- 
mander in  chief  of  the  United  States  forces  on  the  Asiatic 
station  directed  the  paymaster  of  the  navy  yard  at  Cavite, 
P.  I.,  to  settle  the  last  pay  roll  and  outstanding  accounts 
of  A.  E.  Gove,  master  U.  S.  naval  collier  Alexander,  who 
has  been  placed  under  suspension  by  authority  of  the  Navy 
Department";  and  it  further  appears  that  his  salary  was 
paid  in  full  to  and  including  January  9,  1907,  the  date  of 
his  ^^  furlough."  This  fact,  when  considered  in  connection 
with  the  further  fact  that  he  abandoned  his  place  of  service 
without  orders,  is,  to  our  minds,  conclusive  proof  that  he 
considered  his  contract  with  the  Government  as  ended  and 
was  entitled  to  no  further  remuneration  from  the  Govern- 
ment than  that  which  he  had  already  received. 

Section  11  of  the  contract  provides  when  and  how  plain- 
tiff's salary  shall  be  paid  in  these  words :  "  The  party  of  the 
first  part  is  to  be  paid  for  carrying  out  this  contract,  as 
hereinbefore  stipulated,  and  from  the  date  of  completing 
the  same,  $250,  in  lawful  money  of  the  United  States,  per 
calendar  month,  or  proportionately  for  any  part  thereof 
•  ♦  *,"  thus  implying  that  salary  shall  be  paid  only 
for  actual  service  rendered.  This,  when  considered  in  con- 
nection with  section  1  of  the  contract,  which. provides  that 
the  same  may  be  terminated  at  the  will  and  pleasure  of  the 
Grovemment,  coupled  with  payment  of  salary  in  full  when 
suspended  from  duty,  the  provision  of  the  appropriation 
act  of  Congress  above  quoted,  the  abandonment  without 
orders  of  his  field  of  operations,  it  is  but  reasonable  to  con- 
clude that  plaintiff  considered  his  relations  with  the  Gov- 
ernment as  finally  terminated.  Yet,  in  the  face  of  all  these 
facts,  he  brings  this  suit  to  recover  pay  for  nearly  13  months* 
service  that  he  did  not  render,  basing  his  claim  therefor 
on  the  technical  ground  that  he  had  not  been  officially  noti- 
fied that  his  services  were  no  longer  needed  by  the  United 
States.  Such  contention,  to  our  minds,  seems  not  only  un- 
reasonable, but  inconsistent  and  unjust  as  well;  consequently 
there  should  be  no  allowance  under  this  item. 


262  December  Term  1913-14.  [49  c.  cul 

Reporter'!    BtftlemeBt    ^f    tlie    Gaie. 

Considering  the  whole  case,  the  court  decides  that  judg- 
ment should  be  entered  against  the  United  States  on  Find- 
ing in  for  the  sum  of  $988  in  favor  of  the  plaintiff,  and 
that  the  remaining  claims  contained  in  the  petition  should 
be  dismissed  as  set  forth  in  the  conclusion  of  law,  and  judg- 
ment thereon  should  be  awarded  to  the  United  States. 

It  is  so  ordered. 


ALBERT  J.  MAXWELL  v.  THE  UNITED  STATES. 

[No.  31246.    Decided  February  0,  1914.] 

On  the  Proofs. 

This  is  a  salt  by  a  clyllian  clerk  in  the  Commissary  Department  of  the 
Army  for  reimbursement  of  actual  expenses  incurred  by  him 
between  April  9  and  July  20,  1911,  while  performing  tem> 
porary  duty  at  San  Antonio,  Tex.,  and  is  based  upon  para- 
graph 74  of  the  Army  Regulations.  The  plaintiff  received 
subsistence  under  this  regulation  for  30  days,  but  was  refused 
it  for  the  balance  of  the  time  he  was  on  such  temporary 
duty  and  it  is  for  tlie  sum  so  refused  that  this  suit  was 
brought 
I.  Sections  101  and  216,  Revised  Statutes,  authoriases  the  head  of 
each  department  to  prescribe  regulations,  not  inconsistent 
with  law,  for  the  government  of  his  department,  and  it  is 
conclusively  settled  that  the  acts  of  the  heads  of  departments, 
within  the  scope  of  their  respective  duties,  are  treated  as  the 
acts  of  the  President 

IL  Where  the  Secretary  of  War,  as  the  head  of  an  executive  depart- 
ment, is  clothed  with  the  power  to  make  proper  regulations, 
not  inconsistent  with  law,  for  the  government  of  his  de- 
partment, he  also  has  the  authority  to  suspend,  alter,  amend, 
or  abrogate  them  in  the  interests  of  the  public  service,  and 
It  was  within  his  discretion  to  fix  30  days  as  the  limit  of 
the  temporary  duty  to  wlilch  a  civilian  clerk  was  assigned. 

The  Reporter's  statement  of  the  case : 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  The  claimant,  Alfred  J.  Maxwell,  was  on  and  prior 
to  March  7,  1911,  a  clerk  in  the  Subsistence  Department  of 
the  Army,  which  position  he  had  held  since  August  2, 1906, 
and  was  on  duty  at  Fort  RUey,  Kans.,  a  post  where  he  had 
been  serving  for  about  two  year& 
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n.  On  March  7,  1911,  the  following  telegraphic  order 
was  issued  by  the  Commissary  General  of  the  Army  to  the 
commandant  of  Fort  Riley,  Kans. : 

"Secretary  War  directs  Clerk  Maxwell  proceed  to  San 
Antonio  at  once,  reporting  commanding  general,  Depart- 
ment Texas,  temporary  duty  with  division  to  l^  formed 
there.^ 

In  obedience  to  this  order,  the  claimant  left  his  station  on 
March  9, 1911,  reached  San  Antonio  on  the  evening  of  March 
10,  1911,  and  reported  to  the  adjutant  general,  Department 
of  Texas,  the  following  morning,  when  he  was  assigned  to 
duty  with  Maj.  Wilkins,  chief  commissary  of  the  division. 

He  performed  duty  between  March  9  and  July  20, 1911,  in 
the  office  of  the  chief  commissary,  maneuver  division,  San 
Antonio,  Tex.  Between  those  dates  he  incurred  necessary 
expenditures  for  room,  meals,  and  laundry  work,  not  in 
excess  of  $4.50  per  day,  to  the  amount  of  $199.27. 

June  30,  1911,  the  Commissary  General  reconmiended  to 
the  Chief  of  Staff: 

^^  That  the  commanding  general  of  the  maneuver  division 
be  authorized  to  direct  the  return  of  all  officers  and  clerks 
of  the  Subsistence  Department  to  their  proper  stations  as 
soon  as  their  services  can  be  dispensed  with." 

In  accordance  therewith  The  Adjutant  General,  July  19, 
1911,  telegraphed  to  the  commanding  general,  maneuver 
division,  San  Antonio,  Tex.: 

"  Return  all  officers  and  clerks  of  the  Subsistence  Depart- 
ment to  proper  stations  as  soon  as  their  services  can  be  dis- 
pensed with.    ♦    *    •    By  order  Secretary  War." 

Accordingly,  July  20,  1911,  by  Special  Orders,  No.  100, 
headquarters  maneuver  division,  San  Antonio,  Tex.,  July  20, 
1911,  the  following  order  was  issued : 

"Pursuant  to  instructions  from  the  War  Department, 
dated  Jidy  19, 1911,  Civil  Service  Clerk  Alfred  J.  Maxwell, 
Subsistence  Department  at  Large,  is  relieved  from  further 
duty  with  this  division  and  will  proceed  to  his  proper  sta- 
tion. Fort  Riley,  Kans.,  reporting  upon  arrival  to  the  com- 
manding officer  for  duty  at  the  training  school  for  bakers 
and  00(^03. 
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^  The  Quartermaster's  Department  will  fumis  hthe  neces- 
saiT  transportation. 
**  The  travel  is  necessary  in  the  military  service." 

In  obedience  to  the  order  last  quoted,  claimant  returned 
to  Fort  Riley,  Kans.,  where  he  arrived  and  resumed  duty 
July  24,  1911. 

He  has  received  reimbursement  for  the  amount  expended 
as  above  during  the  first  30  days  at  San  Antonio,  amounting 
to  $105.20,  but  has  not  received  any  reimbursement  for  the 
amount  so  expended  by  him  during  the  remainder  of  the 
time,  amounting  to  $94.07. 

m.  The  maneuver  division  at  San  Antonio  was  an  ephem* 
eral  organization,  assembled  for  a  transient  purpose.  It 
was  established  for  the  purpose  of  merely  temporary  maneu- 
vers of  both  the  Regular  Army  and  the  National  Guard,  and 
largely  with  a  view  of  quieting  the  disturbed  condition  of 
affairs  then  existing  in  Mexico  along  the  American  border* 
At  no  time  since  the  arrival  of  the  claimant  at  San  Antonio 
could  any  definite  statements  have  been  made  as  to  the  prob- 
able length  of  his  stay  there. 

IV.  On  March  10,  1911,  the  date  on  which  the  claimant 
arrived  at  San  Antonio,  the  following  Army  Regulations 
were  in  effect: 

^^744.  Reimbursement  of  actual  expenses  when  traveling 
under  competent  orders  will  be  allowed,  under  the  follow- 
ing heads,  to  civilians  in  the  employ  of  any  branch  of  the 
mflitary  service,  excepting  the  expert  accountant  of  the  In- 
spector Qeneral's  Department,  paymasters'  derks,  and  those 
mentioned  in  paragraph  746,  viz :    *    *    * 

^  (6)  Cost  of  meals  and  lodgings,  including  baths,  tips, 
and  laundry  work,  not  to  exceed  $4.50  a  day  while  on  duty 
at  places  designated  in  the  orders  for  the  performance  of 
temporary  du^." 

y.  Under  date  of  December  15,  1910,  the  Quartermaster 
G^eral  of  the  Army  addressed  a  letter  to  the  Secretary  of 
War  calling  his  attention  to  said  paragraph  744  and  recom- 
mending that  allowances  provided  for  in  section  6  of  that 
paragraph  be  allowed  to  civilian  employees  of  the  Quarter- 
master's Department  for  not  more  than  30  days,  and  to  make 
80  days  the  limit  of  time  for  which  the  allowance  should  be 
paid  to  those  who  might  thereafter  be  assigned  to  such  tem- 
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poraiy  duty  at  a  place  other  than  their  permanent  stations, 
whatever  the  length  of  time  of  such  temporary  service. 
Under  date  of  December  80,  1910,  Robert  Shaw  Oliver, 
Assistant  Secretary  of  War,  returned  said  letter  to  the  Quar- 
termaster General,  indorsed  ^Respectfully  returned  to  the 
Quartermaster  General  approved  as  within  recommended." 
Under  date  of  March  23, 1911,  the  Quartermaster  General 
of  the  United  States  Army  addressed  a  letter  to  the  Secre- 
tary of  War  calling  his  attention  to  the  fact  that  his  former 
letter  and  the  approval  of  the  same  applied  to  the  employees 
of  the  Quartermaster's  Department  only,  and  recommended 
that  the  same  rule  be  extended  and  applied  to  civilian  em- 
ployees of  other  departments  of  the  military  establishment 
whose  per  diem  and  traveling  expenses  while  on  temporary 
duty  are  paid  from  Quartermaster's  Department  appropria- 
tions, and  closed  his  letter  with  the  following  statement: 
^  The  balance  of  the  appropriation  available  for  payment  of 
traveling  and  per  diem  expenses  of  civilian  employees  for  the 
current  fiscal  year  is  barely  sufficient  to  pay  such  expenses  for 
more  than  the  first  30  days."  This  letter  was  returned  to  the 
Quartermaster  General  March  28, 1911,  indorsed  as  follows : 

"Wak  Department, 
**  Office  of  the  Chief  of  Staff, 

^Washingtonj  March  28^  1911. 

"Respectfully  returned  to  the  Secretary  of  War,  concur- 
ring in  tile  recommendation  of  the  Quartermaster  General. 

"(Signed)  Leonard  Wood, 

^Major  Oenerdly  Chief  of  Staff, 

"  War  Department,  March  *5, 1911. 

"(Signed)  J.  M. ' Dickinson, 

^^Secretary  of  War.^ 

Under  date  of  March  SO,  1911,  said  letter  with  indorse- 
ments was  referred  to  the  Adjutant  General  of  the  Army 
with  the  following  indorsement : 

"  War  Department, 
"  Office  of  the  Quartermaster  General, 

''Washirigton^  March  30, 1911. 

"Respectfully  referred  to  The  Adjutant  General  of  the 
Army,  recommending  that  the  contents  of  the  within  letter 


"Approved. 
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and  the  indorsements  thereon  be  communicated  to  all  con- 
cerned. 

^(Signed)  J.  B.  Aleshire, 

^^^iLartermaster  Oeneral^  V.  S.  AJ^ 

This  order  was  not  carried  into  the  regularly  published 
Army  Regulations,  but  it  was  communicated  to  the  claimant 
prior  to  the  expiration  of  the  first  30  days  of  his  assign- 
ment to  duty  at  San  Antonio. 

VI.  This  claim  was  presented  to  the  Auditor  for  the  War 
Department  and  was  disallowed  by  him,  and  the  Comptroller 
of  the  Treasury  also  decided  against  a  similar  claim. 

Mr.  George  A.  King  for  the  plaintiff.  King  dk  King  were 
on  the  brief. 

If  Congress  fails  to  make  an  appropriation  adequate  to 
meet  a  legal  liability,  or  even  affirmatively  directs  that  an 
appropriation  shall  not  be  used  to  meet  certain  designated 
liabilities,  the  rights  of  the  parties  in  whose  favor  such  lia- 
bilities arise  are  not  affected  either  by  the  absence  of  an  ap- 
propriation or  by  the  limitation  upon  an  appropriation  made. 
LangsUm  v.  United  States^  21  C.  Cls.,  10;  f.ffirmed,  118  IT.  S., 
389;  Converse  v.  United  States,  26  C.  Cls.,  6,  8,  9;  Oeddes  r. 
Un/Ued  States,  38  C.  Cls.,  428,  444;  VuUe  v.  United  States, 
47  C.  Cls.,  324. 

Much  less  can  an  officer  be  prejudiced  by  the  failure  or 
refusal  of  a  department  to  pay  him  an  amount  lawfully  due 
him  under  a  regulation  on  the  groimd  that  it  has  not  a  suf- 
ficient appropriation  at  its  disposal. 

A  ** regulation  of  an  executive  department"  is  treate4  by 
aU  the  acts  defining  the  jurisdiction  of  this  court,  beginning 
with  that  of  1855  and  coming  down  to  section  145,  para- 
graph 1,  of  the  Judicial  Code  of  1911,  as  a  source  of  legal 
Uability  of  the  United  States. 

In  Harvey  v.  United  States,  3  C.  Cls.,  38,  39,  the  court  says: 

"A  ^regulation  of  an  executive  department^  is  a  rule  made 
by  the  head  of  the  department  for  its  action,  under  an  act 
ot  Congress  conferring  power  so  to  do.  A  mere  order  of  the 
President  or  of  a  Secretary  is  not  a  regulation." 

In  TJmrher  v.  United  States,  40  C.  Cls.,  489,  the  officer  en- 
tered the  naval  service  on  the  faith  of  a  published  circular 
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of  the  Navy  Department,  constming  an  act  of  Congress  fix- 
ing his  pay.  The-  court  awarded  the  pay  stated  in  the  cir- 
cular, though  expressing  some  doubt  whether  that  construc- 
tion woidd  haye  been  adopted  by  the  court  on  an  independent 
view.    The  ground  for  so  doing  was  thus  stated: 

''The  services  of  the  claimant  were  enlisted  after  the  pro- 
mulgation of  this  construction  of  the  act  and  no  doubt  under 
the  belief  that  its  terms  would  be  fully  complied  with." 

In  McDonald  v.  United  States,  decided  April  1,  1912, 
it  was  held  that  the  appointment  of  the  claimant  was 
made  with  reference  to  the  general  and  permanent  regula- 
tions, and  that  a  mere  letter  of  the  Secretary  of  the  Navy 
stating  that  a  vessel  which  was,  by  the  regulations,  a  first- 
rate  collier,  would  be  treated  only  as  a  second-rate  coUier, 
did  not  and  could  not  have  the  effect  to  make  her  so,  and 
that  the  claimant  was  therefore  entitled  to  the  pay  appro- 
priate to  a  first-rate  collier  imder  the  regulations. 

In  Plummer  v.  United  States,  224  U.  S.,  137,  the  court, 
quoting  the  circular  issued  by  the  Navy  Department  inviting 
apphcations  for  appointment  as  acting  assistant  surgeons, 
refers  to  the  terms  of  that  circular  as  sustaining  its  judg- 
ment in  favor  of  the  claimant  for  the  rate  of  pay  therein 
assured  to  him  as  an  inducement  upon  which  he  apphed  for 
the  appointment. 

Colonel  Winthrop,  in  his  learned  work  on  Military  Law, 
thus  states  this  principle  (Vol.  I,  p.  29) : 

''The  President,  equally  with  the  most  subordinate  officer, 
is  boimd  by  executive  regulations;  although  he  may  be  em- 

Eowered  to  alter  or  abrogate  them,  they  are  conclusive  upon 
im  while  they  remain  m  force" — citmg  Attorney  General 
Bates,  10  Opins.,  17. 

He  quotes  with  approval  the  opinion  of  Attorney  General 
Toucey,  5  Opins.,  42  Winthrop,  Vol.  I,  p.  34,  Note  1: 

"It  would  be  directly  repugnant  to  the  character  of  the 
power  conferred  to  suppose  that  a  power  to  make  rules  was 
a  power  to  dispense  with  them  altogether  and  to  substitute 
in  their  place  caprice  or  arbitrary  discretion." 

In  Arthur  v.  United  States,  16  C.  Cls.,  422,  a  contract  made 
by  the  Surgeon  General,  wilJi  an  acting  assistant  surgeon,  to 
pay  him  more  than  the  amount  provided  by  the  Army  Rega- 
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lations  was  held  to  be  void.  Much  more  must  the  present 
order  of  the  Quartermaster  General,  imdertaking  by  mere 
fiat  to  deprive  a  civil  officer  of  the  allowances  secured  to  him 
by  the  terms  of  a  lawful  Army  regulation,  be  held  ineffective. 
It  was  stated  by  the  Supreme  Court  in  Rio  Grande  Irngd- 
tion  Company  v,  OUdersleeve,  174  U.  S.,  603,  608,  609: 

'*As  no  discretionary  power  was  reserved  to  the  trial 
judge,  he  could  not  dispense  with  this  rule  of  court.  As 
was  said  in  Thommon  v.  Hatch j  3  Pick.,  612: 

''  'A  rule  of  the  coiurt  thus  authorized  and  made  has 
the  force  of  law,  and  is  binding  upon  the  court  as  well  as 
upon  parties  to  an  action,  and  can  not  be  dispensed  with 
to  suit  the  circumstances  of  any  particular  case.'  ♦  *  * 
The  courts  may  rescind  or  repeal  tneir  rules,  without  doubt; 
or,  in  establishing  them,  may  reserve  the  exercise  of  dis- 
cretion  for  particular  cases.  But  the  rule  once  made  with- 
out any  such  qualification  must  be  applied  to  all  cases 
which  come  within  it  until  it  is  repealed  by  the  authority 
which  made  it." 

Following  this  case,  and  the  Massachusetts  case  therein  re- 
ferred to,  the  Court  of  Appeals  of  this  District  says,  Disbrid 
of  ColumUa  v.  Roth,  18  Appeals  D.  C,  547,  553: 

''That  case,  in  the  Supreme  Coiurt,  fuUy  decides  that 
there  is  no  power  either  m  the  trial  or  appellate  court  to 
dispense  witn  the  rule  of  court,  unless  the  power  to  do  so 
be  expressly  reserved  in  the  rule  itself,  or  in  tKe  statute 
which  authorized  the  making  and  promulgation  of  such 
rule;  that  a  rule  of  court  duly  made  and  published  has 
the  force  of  law,  and  is  binding  upon  the  coiurt  as  well  as 
upon  the  parties  to  the  action,  and,  therefore,  can  not 
be  dispensed  with  to  suit  the  circumstances  of  any  par- 
ticular case." 

In  Sherburne  v.  United  States,  16  C.  Cls.,  491,  the  court 
says  that  the  obligation  to  return  a  person  in  the  military 
service  to  his  home  without  expense  to  him  was  ''a  part 
of  the  moral  compact  between  the  Government  and  its 
soldiers,"  16  C.  Cls.,  498;  also,  that  ''this  obligation, 
so  far  as  the  knowledge  of  the  court  extends,  the  Govern- 
ment has  never  sought  to  evade." 

The  claimant's  option,  if  he  had  any,  of  serving  after  the 
first  30  days  without  reimbursement  of  his  hotel  expenses 
while  at  the  temporary  station  or  of  resigning  at  a  distance* 
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from  Ids  home  was  not  a  fair  choice.  He  probably  was 
without  means  of  getting  back.  He  was  not  entitled,  as  of 
right,  to  resign  at  his  own  convenience.  Edwards  ▼.  United 
StaUs,  103  U.  S.,  471,  476. 

In  Davis  v.  United  States,  47  C.  Cls.,  195,  a  paymaster's 
derk  was  held  to  be  entitled  to  be  returned  to  his  home  at  the 
expense  of  the  Govenmient  before  being  discharged. 

Butler  V.  United  States ,  47  C.  Cls.,  39,  approaches  this  case 
very  closely  in  principle.  A  clerk  of  the  Isthmian  Canal 
Commission,  in  whose  letter  of  appointment  it  was  stated 
that  he  should  receive  six  weeks'  leave  of  absence  on  full  pay 
each  year,  was  held  entitled  to  such  leave  and  to  recover  his 
pay  for  the  period  thereof,  although  orders  were  issued  sub- 
sequently to  the  appointment,  but  prior  to  the  leave  being 
takeU;  which  modified  the  promise  contained  in  the  appoint- 
ment. 

In  Owrry  v.  United  States,  47  C.  Cls.,  493,  this  court  sus- 
tained a  claim  of  a  civilian  employee  for  payment  of  lodging, 
subsistence,  etc.,  while  engaged  in  the  performance  of  tem- 
porary duty  under  circimistances  similar  to  those  of  the 
present  case. 

In  United  States  v.  McDanid,  7  Peters,  1,  the  court  says, 
with  reference  to  usages  of  the  several  departments  of  the 
Government: 

''No  chaise  of  such  usages  can  have  a  retrospective 
effect,  but  must  be  limited  to  the  future." 

It  comes  very  close  bo  United  States  v.  Davis,  132  U.  S.^ 
334,  where,  after  an  officer  had  rendered  services,  the  head 
of  the  department  imdertook  to  limit  the  nimiber  of  days 
during  which  he  might  receive  payment  for  the  service,  and 
the  Supreme  Court  held  that  such  a  regulation  would  be 
retroactive  and  beyond  the  power  vested  in  the  head  of  the 
department. 

Mr.  B.  W.  Andrews^  with  whom  was  Mr.  Assistant  Attor- 
ney General  Huston  Thompson,  for  the  defendants. 

It  is  well  established  that  the  acts  of  the  heads  of  depart- 
ments within  the  scope  of  their  respective  duties  are  to  be 
treated  as  the  acts  of  the  President.     Wilcox  v.  Jackson,  13 
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Peters,  498,  517,  at  page  512;  Wciaey  v.  Ohapmanj  101  U.  S., 
755,  772,  at  page  769;  Jones  v.  United  States,  137  U.  S.,  202, 
224,  at  page  217;  TruiU  v.  UniUd  States,  38  Ct.  Cls.,  398,  407, 
at  page  403;  In  re  Brodie,  128  Fed.  Rep.,  665,  672;  17  Opin. 
Atty.  Genl.,  19;  1  Comp.  Dec,  71;  3  CJomp.  Dec,  316. 

Tlie  especial  attention  of  the  court  is  respectfully  directed 
to  the  case  of  United  States  v.  Eliason,  16  Pet,  201,  302, 
which,  in  connection  with  the  authorities  hereinbefore  cited, 
is  conclusive  of  the  issues  involved  in  the  case  at  bar.  *E3iason 
was  a  captain  in  the  Engineer  Corps,  U.  S.  Army,  and 
claimed  certain  allowances  under  a  paragraph  in  the  Army 
Regulations,  1821,  which  regulation  had  been  changed  by 
order  of  the  Secretary  of  War.  In  the  opinion  of  the  Supreme 
Court  in  that  case  it  was  said: 

*'*  *  ♦  the  question  propounded  was  neither  more  nor 
less  than  this,  whether  a  subordinate  officer  of  the  Armv, 
insisting  upon  a  prior  regulation,  which  he  thinks  is  or  ought 
to  be  in  force,  shall  obtain  from  the  Government  em<nu- 
ments  which  a  subsequent  order  from  his  superior  had 
warned  him  that  it  was  not  in  his  power  to  require.'' 

The  court  denied  the  claim,  and  in  so  doing  laid  down  the 
following  rules,  which  have  long  since  become  recognized  as 
controUing  in  all  like  cases: 

''The  power  of  the  Executive  to  establish  rules  and  regu- 
lations for  the  government  of  the  Army  is  undoubted.  The 
very  appeal  made  bv  the  defendant  to  the  fourteenth  section 
of  the  sixty-seventh  article  of  the  Army  Regulations  is  a 
recognition  of  this  right.  The  power  to  establish  imphes, 
necessarily,  the  power  to  modify  or  repeal  or  to  create  anew. 

"The  Secretary  of  War  is  the  regular  constitutional  organ 
of  the  President  for  the  administration  of  the  military  estab- 
lishment of  the  nation,  and  rules  and  orders  publicly  promul- 
gated through  him  must  be  received  as  the  acts  of  the 
Sbcecutive,  and  as  such  be  binding  upon  all  within  the  sphere 
of  his  legal  and  constitutional  autnority. 

"Such  regulations  can  not  be  questioned  or  defied  because 
they  maj  be  thought  unwise  or  mistaken.  The  right  of  so 
considerm^  and  treating  the  authority  of  the  Executive, 
vested  as  it  is  with  the  command  of  the  military  and  naval 
forces,  could  not  be  entrusted  to  officers  of  any  grade  inferior 
to  the  Commander  in  Chief;  its  consequences,  if  tolerated, 
would  be  a  complete  disorganization  oi  both  tne  Army  ana 
Navy."     16  Pet,  pp.  301  and  302. 
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The  above  principleB,  so  forcefully  expressed  by  ICr. 
Justice  Daniel,  have  long  since  become  firmly  fixed  as  the 
law  of  this  country,  and  can  not  now  be  successfully  con- 
troverted. Among  other  cases  in  which  the  above  decision 
IB  cited  are  the  following:  Confiscation  cases,  United  States  v. 
ClarJre,  20  WalL,  109;  Kurtz  v.  MqffiU,  115  U.  S.,  503; 
Bunkle  v.  United  States,  122  U.  S.,  557;  AHhur  v.  United 
States,  16  Ct.  Cls.  432 ;  McCoUum  v.  UniUd  States,  17  Ct.  CJs.,, 
102;  Bunkle  v.  UniUd  States,  19  Ct.  C\s.,  415;  Be  BiUings,  23 
Ct.  Cls.,  177;  Be  SmitJi,  23  Ct.  Cls.,  459;  O'SJiea  v.  United 
Stcf^f  28  Ct.  Cls.,  401;  Dugan  v.  United  States,  34  Ct.  Cls., 
466;  Hayden  v.  United  Stales,  38  Ct.  CLs.,  50;  TruiU  v. 
United  States,  38  Ct.  Cls.,  403;  United  States  v.  Badeau,  31 
Fed.,  699:  Be  Neagle,  39  Fed.,  860;  Be  HuUman,  70  Fed., 
702;  United  States  v.  Ormshee,  74  Fed.,  209;  Be  Hirseh,  74 
Fed.,  931;  Be  Comingore,  96  Fed.,  562;  Be  Fair,  100  Fed., 
153;  MotherweU  v.  United  States,  107  Fed.,  452;  Be  Brodie, 
128  Fed.,  668;  United  States  v.  Hardinsan,  135  Fed.,  422; 
Eickey  v.  Ht^e,  56  Me.,  495;  Be  Spangler,  11  Mich.,  322; 
Peters  v.  Dni^d  Sto^e*,  2  Okla. ;  Nye  v.  Danids,  75  Vt,  86. 

Atkinson,  Judge,  delivered  the  opinion  of  the  court: 

This  is  a  suit  by  a  civilian  clerk  in  the  Subsistence  Depart- 
ment of  the  Army  to  recover  for  expenses  incurred  by  him 
for  board,  lodgings,  and  laundry  between  April  9  and  July 
20, 1911,  while  performing  temporary  duty  in  the  office  of  the 
chief  commissary  at  San  Antonio,  Tex.  The  claimant  had 
held  the  position  of  civilian  clerk  in  the  Subsistence  Depart- 
ment at  large  since  August  2, 1906,  and  on  March  9, 1911,  was 
on  duty  at  Fort  Biley,  Kans.,  where  he  had  been  since  March 
24, 1909.  On  March  7, 1909,  the  Commissary  General  recom- 
mended that  he,  together  with  other  civilian  clerks  in  the 
same  service,  be  relieved  from  their  duty  '^  at  their  respective 
stations  and  directed  to  proceed  at  once  to  San  Antonio, 
Tex.,  ♦  ♦  •  for  temporary  duty  with  a  division  to  be 
formed  at  that  point."  This  recommendation  was  duly  ap- 
proved, whereupon  the  claimant  left  Fort  Riley  March  9, 
1911,  and  arrived  at  San  Antonio  the  next  day,  and  was  there 
assigned  to  duty.  He  served  at  San  Antonio  till  July  20, 
1911,  when  he  was  relieved  from  such  temporary  duty  and 
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was  returned  to  Fort  Riley,  where  he  assumed  his  regular 
duties. 

This  claim  is  based  upon  the  provisions  of  paragraph  744 
of  the  Army  Regulations,  which,  so  far  as  it  relates  to  this 
case,  is  as  follows : 

^^  Reimbursement  of  actual  expenses  when  traveling  under 
competent  orders  will  be  allowed,  under  the  following  heads, 
to  civilians  in  the  employ  of  any  branch  of  the  military  service, 
excepting  the  expert  accountant  of  the  Inspector  General's 
Department,  paymaster's  clerks,  and  those  mentioned  in 
paragraph  745,  viz : 

*  *  *  m  *  m  ^ 

^(5)  Cost  of  meals  and  lodgings,  including  baths,  tips, 
and  laimdry  work,  not  to  exceed  $4.60  a  day,  while  on  duty 
at  places  designated  in  the  orders  for  the  performance  of 
temporary  duty." 

The  plaintiff  received  subsistence  under  this  regulation 
for  30  days,  but  was  refused  it  for  the  balance  of  the  time  he 
was  on  such  temporary  duty  at  San  Antonio,  and  it  is  for 
the  sum  so  refused  that  this  suit  is  brought. 

It  is  conceded  by  the  defendants  that  paragraph  744  above 
was  in  force  at  the  time  of  the  assignment  of  the  claimant 
to  such  temporary  service  and  that  if  it  had  remained  in 
force  during  the  whole  period  of  such  service  he  would  be 
entitled  to  recover  in  this  suit  The  defendants  contend, 
however,  that  this  regulation  was  so  modiiQed  by  the  proper 
authorities  March  28,  1911,  as  to  entitle  the  claimant  for 
subsistence  while  on  such  temporary  duty  for  80  days  only. 
This  is  denied  by  the  claimant,  and  that  is  the  question 
for  decision. 

The  facts  connected  with  the  alleged  modification  of  this 
regulation  are  as  follows:  December  15,  1910,  the  Quarter- 
master General  addressed  a  letter  to  the  Secretary  of  War 
calling  his  attention  to  the  fact  that  some  of  the  men  as- 
signed to  temporary  duty  in  his  department  had  so  remained 
for  some  time  and  that  "the  charge  on  account  of  their 
personal  expenses  against  the  appropriation  for  the  Quarter- 
master Department  is  in  the  aggregate  very  large  "  and  rec- 
ommended that  payment  for  such  subsistence  be  limited  to 
SO  days.    This  letter  was  returned  to  the  Quatermaster  Gen- 
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eral  with  this  indorsement:  ^^ Sespectfully  returned  to  the 
Quartermaster  Greneral,  approved  as  within  recommended.'' 
March  23,  1911,  the  Quartermaster  Greneral  addressed  an- 
other letter  to  the  Secretary  of  War  calling  his  attention  to 
the  fact  that  the  foregoing  correspondence  and  approval 
only  applied  to  the  Quartermaster's  Department  and  rec- 
ommended that  it  be  extended  to  the  other  departments  of 
the  military  service,  and  closed  his  letter  by  sayiug :  "  The 
balance  of  the  appropriation  available  for  payment  of  travel- 
ing and  per  diem  expenses  of  civilian  employees  for  the  cur- 
rent fiscal  year  is  barely  sufficient  to  pay  such  expenses  for 
more  than  the  first  30  days."  This  letter  received  the  con- 
currence of  Maj.  Gen.  Wood,  and  was  indorsed  by  the  Sec- 
retary of  War,  "Approved." 

No  statute  is  involved.  A  regulation  of  the  Army  alone 
is  the  issue.  The  main  point  upon  which  the  case  hinges 
is.  Did  the  Secretary  of  War  act  within  the  scope  of  his 
authority  under  the  acts  of  Congress  when  he  changed  the 
regulations  of  his  department  relative  to  civil-service  clerks 
under  his  control,  who  were  by  him,  or  by  his  orders,  as- 
signed to  temporary  duty  at  points  other  than  their  regular 
places  of  business,  or  whether  such  change  must  be  made  by 
an  individual  or  personal  order  of  the  President,  who  is  the 
commander  in  chief  of  the  Army?  And  did  the  change  in 
the  Army  Regulations  made  by  the  Secretary  of  War,  as 
shown  by  the  findings,  comply  with  the  acts  of  Congress  re- 
lating to  this  and  similar  cases? 

It  is  insisted  by  counsel  for  plaintiff  that  the  President 
can  not  delegate  to  a  subordinate,  who  in  this  case  was  the 
Secretary  of  War,  the  power  conferred  upon  him  by  an  act 
of  the  Congress  to  make  or  amend  Army  Regulations,  as 
was  herein  done.  In  other  words,  the  contention  is  that  the 
issuing  o;f  such  regulations  must  be  distinctively  the  personal 
act  or  order  of  the  President,  and  therefore  the  Secretary 
of  War,  through  the  channels  followed  in  this  case,  did  not 
possess  the  power  or  authority  to  suspend,  modify,  amend, 
or  change  the  Army  Regulation  relating  to  traveling  allow- 
ances of  civilian  employees  in  the  various  branches  of  the 
public  service  in  his  particular  department  when  they  were 
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under  assignment  by  his  orders  to  temporary  duty  at  places 
other  than  where  they  were  regularly  employed. 

Section  161,  Revised  Statutes,  authorizes  the  head  of  each 
department  to  prescribe  regulations,  not  inconsistent  with 
law,  for  the  government  of  his  department,  and  section  216 
is  to  the  same  practical  effect.  SnUWs  oase^  23  CI  Cls., 
452,  460.  It  is  also  well  and,  we  think,  conclusively  settled 
that  the  acts  of  the  heads  of  departments,  within  the  scope 
of  their  respective  duties,  are  treated  as  the  acts  of  the 
President.  Wilcom  v.  Jackson^  18  Pet,  266;  WoUey  v. 
Chapman,  101  U.  S.,  756,  769;  Jones  v.  United  States,  137 
U.  S.,  203,  217 ;  TruUt  v.  Urdted  States,  38  C.  Cls.,  398,  403 ; 
Brodie^s  case,  128  Fed.,  665,  669. 

It  has  been  often  determined  by  this  court  and  also  by  the 
Supreme  Court  that  the  President  may  legally  act  through 
the  head  of  a  department.  The  early  case  of  United  States 
V.  Eliason,  16  Pet),  291,  302,  which  has  never  been  changed 
by  the  Supreme  Court,  is  conclusive  of  the  point  at  issue  in 
the  case  at  bar,  because  in  that  case,  as  in  this,  an  Army 
Kegulation  had  been  changed  by  order  of  the  Secretary  of 
War  affecting  certain  allowances  claimed  by  Eliason.  In 
passing  upon  that  case  the  court  said,  inter  alia,  that — 

"  The  Secretary  of  War  is  the  regular  constitutional  organ 
of  the  President  for  the  administration  of  the  military  es- 
tablishment of  the  Nation,  and  rules  and  orders  publicly 
promulgated  through  him  must  be  received  as  the  acts  of 
the  Executive,  and  as  such  be  binding  upon  all  within  the 
sphere  of  his  legal  and  constitutional  autnority. 

^^  Such  regulations  can  not  be  questioned  or  defied  because 
they  may  be  thought  unwise  or  mistaken.  The  right  of  so 
considermg  and  treating  the  authority  of  the  Executive, 
vested  as  it  is  with  the  command  of  the  military  and  naval 
forces,  could  not  be  intrusted  to  officers  of  any  grade  inferior 
to  the  commander  in  chief;  its  consequences,  if  tolerated, 
would  be  a  complete  disorganization  of  both  the  Army  and 
Navy." 

In  the  later  case  of  Runkle  v.  United  States,  122  U.  S., 
543,  557,  it  was  held  that — 

''There  can  be  no  doubt  that  the  President,  in  the  exer- 
cise of  his  executive  power  under  the  Constitution,  may  act 
through  the  head  of  the  appropriate  executive  department. 
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The  heads  of  departments  are  his  authorized  assistants  in 
the  performance  of  his  executive  duties,  and  their  official 
acts,  promulgated  in  the  re^lar  course  of  business,  are  pre- 
sumptively  his  acts.  That  has  been  many  times  decided  by 
this  court." 

Confirmatory  of  the  above  principles  so  clearly  expressed 
by  the  highest  court,  which  long  since  has  been  accepted  as 
the  law  of  this  country,  is  the  case  of  the  United  States  v. 
Ormshee^  74  Fed.,  207. 

If,  therefore,  as  above  shown,  the  Secretary  of  War,  as 
the  head  of  one  of  the  great  departments  of  the  Government, 
was  clothed  with  the  power  to  make  proper  regulations,  not 
inconsistent  with  the  acts  of  the  Congress,  for  the  govern- 
ment of  his  department,  it  can  not  properly  be  contended 
that  he  can  not  suspend,  alter,  amend,  or  abrogate  them 
when  necessary  so  to  do  in  the  interest  of  the  public  service. 
Savings  Bank  v.  United  States^  16  C.  Cls.,  853,  349.  In 
Brodie^s  case,  supra,  it  was  held,  on  page  669,  that — 

"  Paragraph  940  of  the  Army  Regulations,  before  quoted, 
is  a  rule  or  regulation  promulgated  by  the  Secretary  of 
War,  under  authority  of  the  President,  and  is  not  a  statute. 
As  has  been  shown,  it  was  subject  to  modification  by  the 
authority  which  made  it,  and  its  modification  would  be 
completely  effected  and  shown  by  the  promulgation  of  a  new 
or  different  rule  or  regulation  upon  the  subject  by  the  Sec- 
retary of  War,  acting  imder  the  presumed  approbation  and 
direction  of  the  President." 

There  is  no  controversy  over  the  facts  in  this  case.  Plain- 
tiff was  a  civilian  civil-service  clerk  of  class  1  in  the  Sub- 
sistence Department  of  the  United  States  Army,  stationed 
at  Fort  Riley,  Kans.,  as  hereinbefore  stated,  where  he  had 
been  serving  for  about  two  years.  By  an  order  of  the  Sec- 
retary of  War  he  was  transferred  to  San  Antonio,  Tex.,  for 
temporary  service.  He  reached  said  city  the  evening  of  the 
next  day.  Under  section  744,  Army  Regulations,  his  travel- 
ing expenses  were  allowed  and  paid,  and  he  was  reimbursed 
for  hotel  board  and  other  expenses  at  the  rate  of  $8.50  per 
day  for  the  first  30  days  of  his  stay  at  San  Antonio.  Before 
the  expiration  of  said  30  days  he  was  officially  notified  that 
the  Secretary  of  War  had  caused  section  744  of  the  Army 
Regulations  to  be  amended  to  the  effect  that  after  the  ex- 
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piration  of  said  80  days  he  (plaintiff)  would  be  required  to 
pay  for  his  subsistence,  which  he  accordingly  did  at  the  rate 
of  a  little  less  than  $1  per  day  during  the  remaining  three 
months  of  his  stay  at  San  Antonio,  and  to  recover  that  board 
bill  this  suit  was  instituted. 

Our  conclusion  is,  the  fixing  of  30  days  as  the  limit  of 
temporary  duty  in  his  case  was  wholly  within  the  discre- 
tion of  the  Secretary  of  War,  and  consequently  plaintiff  has 
no  legal  claim  against  the  United  States  in  this  suit,  and  his 
petition  should  accordingly  be  dismissed. 

Petition  dismissed  and  judgment  is  rendered  in  favor  of 
the  defendants. 


WILLIAM  L.  MILLER  v.  THE  UNITED  STATES. 

[No.  80861.    Decided  January  9,  1914.] 

On  the  Proofs. 

The  plaintiff  entered  into  a  contract  with  the  Government  on  No- 
yember  30,  1907,  to  construct  a  pile  and  timber  pier  at  the 
navy  yard,  Charleston,  S.  C.  (Contract  had  preylonsly  been 
entered  into  by  the  defendants  with  the  North  American 
Dredging  Go.  for  dredging  the  site  to  be  occupied  by  the 
pier  which  the  plaintiff  was-  to  construct  This  dredging  was 
to  be  completed  by  January  81,  1908,  and  the  plaintiff,  at 
the  time  he  made  his  contract,  knew  of  this  contract  for 
dredging  and  its  terms.  The  plaintiff's  contract  work  was 
to  commence  at  once  and  to  be  completed  in  flye  months 
after  the  site  should  be  turned  oyer.  The  site  was  not  tamed 
oyer  to  the  plaintiff  until  May  16, 1908,  and  it  is  for  damages 
for  this  delay  that  this  suit  is  brought. 
I.  Where  a  contractor  is  delayed  to  his  injury  in  the  performance 
of  a  contract  by  a  breach  of  the  contract  by  the  other  party  the 
rule  is  elementary  that  the  latter  must  respond  in  damages. 
II.  Where  the  defendants  were  under  a  reciprocal  obligation  with  the 
plaintiff  to  properly  prepare  the  site  on  which  he  was  to  con- 
struct the  pier,  and  there  is  delay  to  his  damage  in  prepar- 
ing and  turning  oyer  the  site  to  him,  the  defendants  are  liable 
therefor. 

III.  Where  a  Goyemment  contractor  sustains  damage  caused  by  the 
unreasonable  delay  of  another  contractor  of  the  defendants 
to  do  the  work  necessarily  preliminary  to  the  work  of  the 
first  contractor,  the  Qoyemment  is  liable  therefOr  in  dam- 
age!. 
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The  Beparter^s  statement  of  the  case : 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  November  80, 1907,  the  claimant  entered  into  a  contract 
with  the  defendants  for  the  construction  of  a  reinforced 
concrete  and  wooden  pile  and  timber  deck  pier  at  the  United 
States  navy  yard  at  Charleston,  S.  C,  which  said  contract, 
together  with  the  specifications  forming  a  part  thereof,  are 
annexed  to  the  petition  herein  and  made  a  part  thereof. 

n.  August  20, 1907,  the  United  States  entered  into  a  con- 
tract with  the  North  American  Dredging  Co.,  a  corporation, 
by  the  terms  of  which  contract  the  said  corporation  under- 
took to  dredge  and  remove  from  place  at  said  navy  yard  at 
Charleston  certain  material  and  the  pile  and  timber  coffer- 
dam and  appurtenances  then  lying  under  the  site  where  said 
pier  so  to  be  built  by  the  claimant  was  to  be  placed,  and  by 
the  terms  of  said  contract  between  the  United  States  and 
said  dredging  company  said  dredging  was  to  be  completed 
by  January  31, 1908.  The  existence  of  the  said  contract  with 
the  North  American  Dredging  Co.  and  its  terms  were  fully 
known  to  the  claimant  at  the  time  he  entered  into  his  con- 
tract aforesaid  with  the  United  States. 

m.  It  was  feasible  for  the  claimant  to  perform  a  consid- 
erable portion  of  the  work  to  be  performed  under  his  con- 
tract before  said  dredging  was  done,  in  the  way  of  making 
the  concrete  piles  therein  required,  bolting  together  timbers, 
and  the  preparation  of  other  materials  to  be  used  in  and  in 
connection  with  the  building  of  said  pier,  which  would  be 
preliminary  to  putting  such  material  in  place  in  the  pier; 
but  before  said  material  could  be  put  in  place  and  said  pier 
finished  it  was  essential  and  necessary  that  the  site  for  said 
pier  should  be  dredged  by  said  dredging  company  and  that 
the  work  of  said  dredging  company  should  be  completed. 

lY.  Claimant  not  being  otherwise  directed  by  the  United 
States,  or  by  any  officer,  agent,  or  representative  thereof, 
and  being  assured  by  the  Engineer  officer  in  charge  that  the 
dredging  contractor  would  begin  its  work  within  a  few  days, 
immediately  commenced  preparations  for  the  prosecution 
and  performance  of  the  work  contemplated  by  his  contract 
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and  transported  his  plant,  appliances,  laborers,  and  ma- 
terials to  the  site  of  the  work.  Immediately  upon  assembling 
his  plant,  materials,  supplies,  and  laborers  in  Charleston  at 
the  site  of  the  pier  covered  by  the  contract  he  began  the  con- 
struction and  preparation  of  materials  to  be  used  in  and  in 
connection  with  the  building  of  said  pier  and  was  ready  by 
April  1,  1908,  to  perform  the  construction  work  in  the  area 
covered  by  the  cofferdam  to  be  removed  by  the  North  Amer- 
ican Dredging  Co.  and  in  the  area  to  be  dredged  by  said  com- 
pany. The  dredging  contractor,  however,  had  not  completed 
the  performance  of  its  work  sufficiently  to  enable  claimant 
to  proceed  on^  April  1,  1908,  and  did  not,  in  fact,  complete 
and  tender  the  said  area  as  sufficiently  completed  to  enable 
claimant  to  proceed  until  May  16,  1908,  on  which  last  date 
claimant  began  operations  therein  and  thereafter  diligently 
and  faithfully  prosecuted  the  said  work  to  completion,  and 
the  same  was  thereafter  accepted  as  satisfactory  in  all  re- 
spects by  the  United  States. 

V.  On  accoimt  of  the  delay  by  the  North  American  Dredg- 
ing Co.  in  the  performance  of  the  work  covered  by  its  con- 
tract of  August  20,  1907,  claimant's  plant,  laborers,  and  or- 
ganization were  forced  to  lie  idle  and  were  prevented  from 
performing  the  work  covered  by  this  contract  from  April  1, 
1908,  to  May  16, 1908,  both  dates  inclusive.  The  chief  delay 
by  the  said  dredging  contractor  was  in  connection  with  the 
removal  of  the  cofferdam,  and  claimant  repeatedly  protested 
to  the  officers  and  agents  of  the  United  States  against  the 
interference  resulting  to  him  and  to  his  force  and  organiza- 
tion from  the  delay  on  the  part  of  the  dredging  contractor, 
and  requested  the  officers  and  agents  of  the  United  States  to 
allow  him  to  remove  the  said  cofferdam,  offering  to  do  the  work 
for  one-half  the  contract  price  which  was  to  be  paid  therefor 
to  the  dredging  contractor.  However,  nothing  decisive  was 
done  by  the  officers  and  agents  of  the  United  States  in  regard 
thereto,  and  the  said  dredging  contractor  was  allowed  to  do 
its  work  in  an  unsatisfactory  and  dilatory  way,  all  the  while 
delaying  and  interfering  with  claimant  in  the  performance 
of  his  contract. 

The  delay  caused  to  the  claimant  before  mentioned  re- 
sulted in  a  damage  to  him  in  the  sum  of  $2,665.97. 
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VI.  Claimant  on  September  16,  1908,  addressed  a  letter 
to  the  Chief  of  the  Bureau  of  Yards  and  Docks  requesting 
reimbursement  for  $3,500  claimed  to  have  been  lost  to  him  by 
the  delay  in  turning  over  the  site,  and  thereafter  a  board  of 
officers  was,  by  approval  of  the  Secretary  of  the  Navy,  ap- 
pointed and  convened  for  the  purpose  of  ascertaining  the 
facts  in  regard  thereto;  and  said  board  sustained  the  claim 
of  claimant  to  the  extent  of  $2,665.97  and  recommended  to 
the  Secretary  of  the  Navy  that  authority  be  granted  to  pre- 
pare a  supplemental  contract  voucher  in  favor  of  claimant 
for  the  amount  of  damage  found  by  the  board  and  that  a 
corresponding  amount  be  charged  against  the  account  of  the 
dredging  contractor  as  actual  damage  caused  by  its  delay  in 
completing  its  work. 

Thereafter  claimant  filed  with  the  accoimting  officers  of 
the  Treasury  claim  for  $2,665.97,  the  amount  found  to  be  due 
him  by  the  board,  and  on  April  24,  1911,  the  claim  was  dis- 
allowed by  the  Comptroller  of  the  Treasury  upon  the  ground 
that  the  claim  was  one  for  unliquidated  damages  and  there- 
fore one  which  the  accounting  officers  of  the  Treasury  were 
without  authority  to  settle. 

VII.  The  United  States,  in  its  settlement  with  the  North 
American  Dredging  Co.,  deducted  from  moneys  otherwise 
due  the  same  the  sum  of  $4,860  as  liquidated  damages  for 
and  on  account  of  the  unnecessary  default  and  delay  afore- 
said in  the  completion  of  the  dredging  work  it  had  con- 
tracted to  do. 

Mr.  C.  C.  CdlJfumn  for  the  plaintiff. 

The  case  of  OoUan  v.  United  States,  38  Ct.  ds.,  536,  is 
strikingly  similar  to  this  case.  It  involved  the  building  of 
wharves  at  Honolulu.  The  contractor  was  delayed  by  rea- 
son of  the  dredging  contractor.  The  wharf  contractor  (Cot- 
ton) sued  the  United  States  and  was  awarded  the  value  of 
the  services  of  his  employees  and  plant  during  the  period  of 

delay. 

Again,  in  the  case  of  Snare  cfe  Triest  Co.  v.  United  States, 
43  Ct.  Cls.,  364,  was  involved  a  statement  of  facts  almost 
identical  to  this  case.  The  contractors  were  delayed  and 
sued  for  damages  and  additional  expenses  to  which  they  had 
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been  put  by  reason  of  delay.  In  the  Snare  &  Triest  case  the 
contract  also  provided,  as  is  true  in  this  case,  that  the  claim- 
ant should  immediately  begin  the  performance  of  his  work, 
and  in  finding  for  the  claimant  the  court  in  its  opinion  used 
the  following  language: 

''The  obligation  of  the  claimant  to  begin  the  work  imme- 
diately after  the  execution  of  the  contract  was  only  recipro- 
cal to  the  obligation  of  the  defendants  to  designate  and  pre- 
pare a  site  upon  which  the  building  should  be  constructed. 
Ketty  V.  United  States,  31  Ct.  C)s.,  K.,  p.  361 ;  United  States 
V.  Speed,  8  Wall.,  pp.  77,  .S4. 

*  'That  damages  to  a  building  contractor  occasioned  by  such 
delay  are  the  subject  of  TecoYerj  is  too  well  settled  to  admit 
of  discussion.  Tne  case  of  Keuy  v.  United  States,  sujira,  is 
strikingly  similar  to  the  case  at  bar,  and  there  a  recovery  was 
allowea  tor  damages  exactly  the  same  in  kind  as  those  sought 
in  this  case." 

See  also  PneunuUic  Gun^(hrriage  db  Power  Oo,  v.  United 
States,  36  Ct.  Cls.,  p.  71. 

Mr.  C.  F.  Jones^  with  whom  was  Mr.  Assistant  Attorney 
General  Huston  Thompson^  for  the  defendants. 

In  the  construction  of  a  contract  the  intention  of  the 
parties  thereto  must  be  inquired  into  and  such  intention 
made  effectual,  if  not  contrary  to  law  or  public  poUcy. 

In  the  case  of  Lovd  v.  Ponumo  Land  and  Water  Company, 
163  U.  S.,  564-576,  the  court  said: 

"If  the  language  is  clear  and  unambiguous,  it  must  be 
taken  according  to  its  plain  meaning  as  expressive  of  the 
intention  of  the  parties,  and  under  settled  principles  of 
judicial  decision  should  not  be  controlled  by  me  supposed 
mconvenience  or  hardship  that  may  follow  from  such  con- 
struction." 

In   the   case   of   Intematumal    Contracting   Company  v. 
United  States,  47  Ct.  Cls.,  158,  this  court  used  the  following 
language: 

"As  the  parties  competent  to  contract  are  the  best  judges 
of  their  motives,  their  contract  should  be  construed  not  only 
in  the  U^ht  of  tne  circumstances  under  which  the  same  was 
signed,  but  in  harmony  with  their  conduct  in  performance. 
Bea  V.  Brum,  1  How.,  169-186;  Chicago,  B.  I.  dh  P.  B.  B.  Co. 
V.  The  Derwer  dk  B.  0.  B.  B.  Co.,  143  U.  S.,  696-409.    In 
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other  words,  the  court  in  the  case  of  ambiguous  language 
should  endeavor  to  ascertain  the  situation  of  the  parties  and 
their  interpretation!  if  snj,  of  the  contract  for  tne  purpose 
of  determining  their  intention.  Topliff  v.  Topliff,  122  U .  S., 
121-131.  This^  however,  does  ^ot  mean  that  where  there  is 
no  ambiguity  in  provisions  standing  alone  they  are  not  sub- 
ject to  interpretation  in  connection  with  doubtful  provisions 
to  ascertain  the  meaning  of  the  entire  contract.  uBrien  v. 
MUler,  186  U.  S.,  287-297.  And,  while  contracts  requiring 
construction  should  be  construed  most  strongly  against  the 
party  preparing  the  same,  the  other  party  is  not  thereby 
relieved  from  performance  on  its  part,  though  he  may  not 
have  read  the  contract.     Upton  v.  TriMlcock,  91 U.  S.,  4&-50." 

See  abo  Northwestern  L.  Ins.  Co.  v.  Gridley,  100  U.  S.,  614; 
Baltzer  et  al.  v.  Raleigh  and  Augusta  B.  B.^Co.,  115  U.  S., 
634-647;  Bradley  v.  Washington  H.  &  0.  Packet  Co., 
18  Pet.,  89. 

Barney,  Judge^  delivered  the  opinion  of  the  court : 

This  is  a  suit  upon  a  contract  for  the  construction  of  a  pile 
and  timber  pier  at  the  navy  yard,  Charleston,  S.  C.  The 
contract  was  entered  into  November  30,  1997,  and  with  the 
plans  and  specifications  therein  referred  to  is  made  a  part  of 
the  petition.  A  contract  had  previously  been  entered  into 
by  the  defendants  with  the  North  American  Dredging  Co. 
for  dredging  out  the  site  to  be  occupied  by  the  pier  which 
the  claimant  was  to  construct ;  and  this  dredging  work  was 
to  be  completed  by  January  31,  1908.  The  claimant  at  the 
time  he  made  his  contract  knew  of  this  contract  for  dredging 
and  its  terms. 

The  contract  provided  that  the  work  thereunder  should 
begin  at  once  and  be  completed  within  five  months  after  the 
site  should  be  turned  over  to  the  contractor.  It  appears  by 
the  findings  that  it  was  practicable  for  the  contractor  to  do 
at  or  near  the  immediate  site  of  the  pier  considerable  of  the 
work  contemplated  in  the  contract  before  the  inmiediate  site 
was  turned  over  to  him,  such  as  making  the  concrete  tiles, 
bolting  together  timbers,  etc.  For  this  purpose  the  claimant 
sent  his  plant  to  the  navy  yard  about  January  1,  1908,  no 
instructions  to  postpone  operations  having  been  received  by 
him,  and  after  the  erection  of  his  equipment  began  this  pre- 
liminary work.  By  the  end  of  Mardi  all  of  this  preliminary 
work  whidi  it  was  practicable  to  do  had  been  completed  and 
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the  claimant  was  ready  to  drive  the  piles  and  to  do  all  the 
completing  work  upon  the  pier;  but  the  necessary  dredging 
work  to  be  done  before  this  work  could  begin  had  not  been 
done.  In  f act^  the  site  of  the  pier  was  not  turned  over  to 
the  claimant  until  May  16,  1908,  thus  delaying  the  claimant 
for  more  than  six  weeks;  and  it  is  for  damages  for  this  de- 
lay that  this  suit  is  brought. 

After  the  completion  of  his  contract  the  claimant  addressed 
a  letter  to  the  Chief  of  the  Bureau  of  Yards  and  Docks  re- 
questing reimbursement  for  $3,500,  a  loss  claimed  to  have 
been  suffered  by  him  by  reason  of  this  delay,  and  thereafter 
a  board  of  officers  was,  by  approval  of  the  Secretary  of  the 
Navy,  appointed  and  convened  for  the  purpose  of  ascertain- 
ing the  facts  in  relation  thereto,  and  this  board  estimated  the 
damage  by  reason  of  such  delay  to  the  claimant  to  be 
$2,665.97.  This  sum  was  never  paid  to  the  claimant,  the 
comptroller  deciding  that  it  being  a  claim  for  imliquidated 
damages  for  breach  of  contract  the  accounting  officers  were 
not  authorized  to  settle  it.  It  will  thus  be  seen  that  there 
appears  to  be  no  dispute  in  this  case  as  to  the  amount  of  the 
claim,  and  the  only  question  for  decision  is  whether  the  de- 
fendants are  liable  for  anything. 

Where  a  contractor  is  delayed  to  his  injury  in  the  perform- 
ance of  a  contract  by  a  breach  of  contract  by  the  owner,  the 
rule  is,  of  course,  elementary  that  the  latter  must  respond 
in  damages. 

It  is  contended,  however,  by  the  defendants  that  the  delay 
in  this  case  having  been  caused  by  the  misconduct  of  another 
contractor,  they  are  not  liable.  We  know  of  no  authority  or 
reason  for  such  a  contention.  The  defendants  were  under  a 
reciprocal  obligation  with  the  claimant  to  properly  prepare 
the  site  where  he  was  to  build  the  pier  which  he  had  obligated 
himself  to  construct.  Like  nearly  all  of  the  work  done  by 
the  defendants,  this  preparatory  work  was  to  be  done  by 
another  contractor,  but  in  a  legal  view  and  so  far  as  the  con- 
tractual relation  between  the  claimant  and  the  defendant  is 
concerned,  this  work  was  to  be  done  by  the  latter.  If  the 
dredging  company  failed  to  perform  its  contract  in  time  to 
the  damage  of  the  claimant,  the  latter  had  no  recourse 
against  it  because  there  was  no  privity  of  contract  between 
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them.  It  was  the  defendants  and  not  the  dredging  company 
who  were  under  legal  obligations  to  the  claimant  to  prepare 
the  site. 

The  defendants  had  protected  themselves  from  damage  on 
accomit  of  this  delay  by  the  dredging  company  by  a  provision 
in  their  contract  with  it  for  liquidated  damages  for  such 
delay;  and  the  findings  show  that  under  this  contract  they 
received  by  way  of  such  liquidated  damages,  from  the  dredg- 
ing company,  a  sum  much  larger  in  amount  than  the  ad- 
mitted  damage  to  the  claimant. 

The  case  of  Cotton  v.  United  States^  38  C.  Cls.,  536,  is 
almost  identical  with  this.  In  that  case  the  damage  to  the 
claimant  was  caused  by  the  failure  of  another  contractor  with 
the  defendants  to  make  a  timely  preparation  of  the  site  where 
the  work  contracted  to  be  done  was  to  be  performed,  and  the 
court  laid  down  the  rule  that  where  a  contractor  with  the 
Government  sustains  damage  caused  by  the  unreasonable  de- 
lay of  another  contractor  of  the  defendants  to  do  the  work 
necessarily  preliminary  to  the  work  of  the  former,  he  is  en- 
titled to  recover  of  the  Government.  In  that  case,  as  in  the 
one  at  bar,  the  Government  had  received  a  large  sum  in 
liquidated  damages  from  the  delinquent  contractor.  This 
doctrine  seems  to  be  founded  in  reason,  and  the  defendants 
have  not  cited  us  to  any  case  holding  to  the  contrary. 

The  defendants  contend,  however,  that  the  contract  in  this 
case  precludes  a  recovery  by  the  claimant  for  damages  caused 
by  the  delay  of  another  contractor.  The  first  provision  of 
the  contract  thus  depended  upon  is  found  in  paragraph  IS 
of  the  specifications,  but  for  an  understanding  of  this  pro- 
vision both  paragraphs  12  and  13  must  be  examined.  They 
are  as  follows : 

"12.  Damages  for  delay. — ^In  case  the  work  is  not  com- 
pleted within  the  time  specified  in  paragraph  9,  or  the  time 
allowed  by  the  Chief  of  the  Bureau  of  Yards  and  Docks 
under  paragraph  10  of  this  specification,  it  is  distinctly 
understood  and  agreed  that  deductions  at  the  rate  of  $20  per 
day  shall  be  made  from  the  contract  price  as  liquidated  dam- 
ages, and  not  as  penalty,  for  each  and  every  calendar  day 
after  and  exclusive  of  the  date  within  which  completion  was 
required,  up  to  and  including  the  date  of  completion  and 
acceptance  of  the  work,  said  sum  being  specifically  agreed 
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upon  in  advance  as  the  measure  of  damage  to  the  United 
States  by  reason  of  delay  in  the  completion  of  the  work;  and 
the  contractor  agrees  and  consents  that  the  contract  price, 
reduced  b^  the  aggregate  of  damages  so  deducted,  shall  be 
accepted  in  full  satisfaction  for  c3l  work  done  under  the 
contract. 

"18.  Unavoidable  delays. — ^Unavoidable  delays  are  such 
as  result  from  causes  which  are  undoubtedly,  or  may  reason- 
ably be  presumed  to  be,  beyond  the  control  of  the  contractor, 
such  as  acts  of  Providence,  unusual  storms,  fires  (not  the 
result  of  negligence),  fortuitous  events,  inevitable  accidents, 
etc.  Delays  caused  by  acts  of  the  United  States  will  also  be 
regarded  as  unavoidable  delays." 

«  •  *  *  4i  •  • 

The  defendants  select  the  following  clause  from  para- 
graph 13  as  sustaining  their  contention :  "  Delays  caused  by 
acts  of  the  United  States  will  also  be  regarded  as  unavoid- 
able delays."  Standing  alone  this  clause  might  be  so  inter- 
preted, but  construed  with  what  precedes  it  in  both  para- 
graphs 12  and  13  it  clearly  has  no  such  meaning.  The  "  un- 
avoidable delays"  mentioned  are  unavoidable  as  to  the 
claimant  and  not  the  defendants.  In  other  words,  if  the 
United  States  delayed  the  contractor,  such  delay  was  not  to 
be  charged  against  him  in  the  computation  of  the  liquidated 
damages  provided  for  in  paragraph  12. 

The  last  clause  of  paragraph  80  is  also  cited  by  the  defend- 
ants as  sustaining  their  contention.  The  whole  paragraph 
is  as  follows : 

"80.  Work  to  be  done  by  ths  Government — ^The  Govern- 
ment will  furnish  all  the  necessair  rail  for  railroad  track, 
together  with  splice  bars,  track  bolts,  frog,  spikes,  and  steel 
for  bumpers,  but  the  contractor  shall  put  the  track  and 
bumpers  in  place  according  to  the  plans  and  specification. 
The  Government  will  furnish  also  all  the  bollards  and  bitts 
shown  on  the  plans,  together  with  the  holding-down  bolts, 
but  the  contractor  shall  put  them  in  place,  as  shown  on  plans. 
The  contractor  will  be  required  to  carry  on  his  work  with- 
out interfering  with  the  ordinary  use  of  the  streets  or  with 
the  operations  of  other  contractors  or  delaying  or  hindering 
any  work  done  by  the  Government,  whether  upon  the  site  or 
not.  He  shall  make  good  any  damage  to  Government  prop- 
erty caused  by  his  operations.  It  is  understood  and  agreed 
that  the  Government  and  the  contractor  will,  so  far  as  pos- 
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sible,  labor  to  mutual  advantage  where  their  several  works  in 
the  above-mentioned  or  in  unforeseen  instances  touch  upon 
or  interfere  with  each  other.  Mutual  concessions  under  the 
direction  of  the  ofiScer  in  charge  shaU  be  made  to  secure  this 
end.  It  is  also  further  understood  and  agreed  that  from  any 
such  necessary  interference,  whether  resulting  in  delay  or 
additional  expense  or  not,  no  claim  for  extra  compensation 
shall  arise,  the  contract  price  covering  all  contingencies  of 
every  kind,  except  for  changes  provided  for  in  paragraph  17 
of  this  specification." 

Taking  the  whole  paragraph  together  it  clearly  has  no 
reference  to  delays  caused  by  other  contractors.  It  simply 
provides  for  reciprocal  concessions  to  one  another  in  the  con- 
duct of  the  work,  when  both  the  claimant  and  the  defendants 
are  working  at  the  same  time.  All  unnecessary  interference 
by  either  party  was  to  be  avoided,  and  only  in  case  of  unnec- 
essary interference  by  the  defendants  was  the  claimant  to 
have  any  relief.  It  provides  for  the  mutuality  of  the  work 
to  be  done  by  the  claimant  and  the  defendants  and  nothing 
more. 

It  follows  from  the  foregoing  that  the  claimant  should 
have  judgment  in  the  sum  of  $2,665.97,  and  it  is  so  ordered. 


JEFFERSON  F.  MOSER  v.  THE  UNITED  STATES. 

[No.  S1497.    Decided  February  9,  1914.] 

On  tJie  Proofs. 

The  plaintiff,  a  retired  naval  officer,  instituted  this  suit  to  recover 
the  difference  between  the  retired  pay  of  a  rear  admiral  of 
the  nine  lower  numbers,  and  that  of  a  captain,  the  pay 
actually  allowed  him  from  January  1,  1907,  to  March  6, 
1912,  contending  that  he  should  have  been  retired  with  the 
rank  of  rear  admiral  of  the  lower  nine  numbers  pursuant 
to  section  11  of  the  act  of  March  3, 1899,  30  Stat.  L.,  1007. 
I.  The  service  as  a  cadet  at  the  Naval  Academy  constitutes  servioe 
during  the  Civil  War  within  the  meaning  of  the  act  of  March 
8,  1899,  30  Stat  L.,  1007,  allowing  him  to  retire  with  the 
rank  and  pay  of  the  next  high^  grade. 
II.  When  a  suit  has  been  tried  in  a  court  of  competent  Jurisdiction 
it  is  a  legal  presumption  amounting  to  a  conclusion  tliat 
every  issue  of  law  involved  in  it  has  been  tried  and  decided 
and  the  rule  of  res  judicata  is  applicable. 
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III.  As  to  the  right  of  the  plaintiff  to  recover  the  difference  between 
the  retired  pay  of  a  rear  admiral  of  the  nine  lower  numbers, 
and  that  of  captain,  the  pay  actually  paid  him  from  January 
1,  1907,  to  March  6,  1912,  the  case  of  Moser  v.  The  United 
States,  42  G.  of  GI&,  86,  is  here  reaffirmed  and  followed  the 
questions  involved  being  res  fudioata. 

The  Reporter^ 8  statement  of  the  case: 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  The  claimant,  JeflFerson  F.  Moser,  February  4,  1907, 
recovered  judgment  in  this  court  against  the  United  States 
for  $2,537.50  in  acordance  with  the  findings  of  fact,  con- 
clusion of  law,  and  opinion  of  the  court,  all  as  set  forth  in 
Exhibits  "A,''  "  B,''  and  "  C "  to  the  petition  herein,  and 
said  judgment  was  never  appealed  from  and  was  paid  at  the 
Treasury.  According  to  the  terms  of  said  findings  of  fact, 
conclusion  of  law,  and  opinion,  said  claimant  was  entitled 
to  have  been  retired  as  a  rear  admiral,  lower  nine,  with  a 
salary  at  the  rate  of  $4,500  per  annum,  and  the  increase  of 
pay  allowed  him  by  said  judgment  was  for  the  period  up  to 
and  including  the  31st  day  of  December,  1906. 

II.  The  claimant  has  continued  since  the  31st  of  Decem- 
ber, 1906,  to  be  an  officer  on  the  retired  list  of  the  Navy,  but 
has  only  been  paid  at  the  rate  allowed  by  law  for  a  captain 
on  the  retired  list,  to  wit,  $3,375  a  year  from  January  1, 1907, 
to  May  12,  1908,  and  $3,750  a  year  from  May  13,  1908,  to 
the  present  time.  His  salary  as  a  rear  admiral  of  the  lower 
nine  would  have  been  at  the  rate  of  $4,500  per  annum  for 
the  whole  period  in  question.  The  difference  between  those 
two  rates  of  pay  would  amount,  from  the  1st  day  of  January, 
1907,  to  the  date  of  the  judgment  in  this  cause,  to  the  sum 
of  $5,843.77. 

Mr.  George  A.  King  for  the  plaintiff.  King  <&  King  w«re 
on  the  brief. 

Mr,  L.  O,  Bissell^  with  whom  was  Mr.  Assistant  Attorney 
General  Huston  Thompson^  for  the  defendants. 

On  September  13,  1905;  the  plaintiff  brought  suit  in  this 
court  to  recover  the  difference  between  the  retired  pay  of  a 
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rear  admiral  of  the  nine  lower  numbers  and  the  pay  actually 
allowed  him,  claiming  that  he  should  have  been  retired  with 
the  rank  and  three-fourths  of  the  sea  pay  of  the  grade  next 
above  that  held  by  him  on  the  date  of  his  retirement,  pur- 
suant to  section  11  of  the  act  of  March  3,  1899,  30  Stat.  L., 
1007. 
Section  11  provides  as  follows: 

"That  any  officer  of  the  Navy  with  a  creditable  record 
who  served  during  the  Civil  War  shall,  when  retired,  be 
retired  with  the  rank  and  three-fourths  the  sea  pay  of  the 
next  higher  grade/' 

Claimant's  record  was  entirely  creditable,  but  his  only 
service  during  the  Civil  War  was  his  attendance  at  the 
Naval  Academy  as  a  cadet. 

This  court  held  that  service  as  a  cadet  constituted  service 
during  the  Civil  War  within  the  meaning  of  this  statute,  and 
that  claimant  was  entitled  to  its  benefits.  Judgment  was 
accordingly  rendered  in  his  favor.     42  C.  Cl.s.,  86. 

Subsequently,  however,  and  on  April  20,  1908,  that 
decision  was  reversed  by  this  court  in  the  case  of  Jasper  v. 
United  States,  43  C.  Gs.,  368,  because  of  an  express  provision 
in  the  act  of  June  29,  1906,  34  Stat.  L.,  554,  to  the  effect  that 
service  as  a  cadet  should  not  be  account-ed  service  during  the 
Civil  War  in  the  application  of  section  11  of  the  act  of  March 
3,  1899,  and  that  Congress  expressly  intended  this  act  to 
operate  retrospectively. 

This  statute  had  not  been  brought  to  the  attention  of  the 
court  in  the  earlier  case  of  Moser  v.  United  States,  42  C.  Qs., 
86,  although  it  was  then  in  force,  and  was  not  pased  upon 
or  even  considered  by  the  court  in  that  case.  In  the  Jasper 
case,  however,  it  was  stated  that  if  it  had  been,  the  decision 
in  the  Moser  case  would  have  been  different. 

We  concede  that  a  judgment  in  one  action  concludes  the 
parties  thereto  and  those  in  privity  with  them  in  all  succeed- 
ing actions  upon  the  same  claim  or  demand  on  all  rights 
questions,  and  facts  actually  determined,  and  also  on  all 
tlxose  which  might  have  been  litigated  and  determined. 

On  the  other  hand,  it  is  equally  well  established  that  when 
the  subsequent  action  is  based  upon  a  different  claim  or 
demand,  the  judgment  in  the  former  action  is  conclusive 
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only  as  to  the  rights,  questions,  and  facts  actually  litigated 
and  determined.  Matters  which  might  have  been  pleaded 
and  litigated,  but  were  not,  are  not  concluded.  OromwdL  v. 
OaurUy  of  Sac,  94  U.  S.,  351;  Northern  PadiU  RaUway 
Company  v.  Slaght,  205  U.  S.,  122,  131 ;  Virgini(i^Oaroli7ha 
Chemical  Company  v.  Kirveriy  215  U.  S.,  252,  257. 
As  stated  by  the  court  in  the  case  last  cited  : 

''It  is  established  that  the  bar  of  a  judgment  in  another 
action  for  the  same  claim  or  demand  between  the  same  parties 
extends  to  not  only  what  was  pleaded  or  Utigated  m  the 
jGrst  action  but  what  might  have  been  pleaded  or  litigated. 
If  the  second  action  is  upon  a  different  claim  or  demand,  the 
bar  of  the  judgment  is  limited  to  that  which  was  actually 
litigated  and  determined."  Cromwell  v.  Sac  County,  94 
U.  S.,  351 ;  North-em  Pacific  Ry.  Co.  v.  Slaght,  205  U.  S.,  122. 

It  is  this  second  rule  and  not  the  first,  which  is  properly 
applicable  in  this  action,  since  the  claims  involved  in  this 
and  claimant's  former  action  are  not  the  same.  Before, 
claimant  sued  for  pay  for  the  period  from  September  30, 
1904,  to  December  31 ,  1906.  He  now  sues  for  the  subsequent 
period  from  January  1, 1907,  to  the  date  of  filing  of  his 
petition.  Consequently,  the  claims  involved  in  the  two 
actions  are  different.  See  Cromwell  v.  County  of  8a4^,  94 
U.  S.,  351:  Actions  on  different  bonds  of  the  same  series 
are  distinct  actions  based  on  different  claims  or  demands. 
Neu)  Orleans  v.  Citizens^  NatUmal  Bank,  167  U.  S.,  370,  401: 
Actions  for  taxes  for  different  years,  other  circumstances 
remaining  the  same,  are  distinct  actions  based  on  different 
claims  or  demands.  Dennison  v.  United  States,  168  U.  S., 
241,  249:  Actions  for  official  fees  for  different  periods. 
Freeman  v.  Bamum,  131  Calif.,  286;  82  Am., St.  Rep.,  355, 
and  Note.    Actions  for  official  salary  for  different  periods. 

As  matter  of  law  the  Government  has  a  complete  defense 
to  the  present  claim.  Claimant's  only  service  during  the 
Civil  War  was  as  a  cadet  at  the  Naval  Academy.  By  ex- 
press provision  of  Congress  in  the  act  of  June  29,  1906,  34 
Stat.  L.,  554,  such  service  does  not  count  as  service  during 
the  Civil  War  for  purposes  of  retirement  under  the  act  of 
March  3,  1899,  30  Stat.  L.,  1007,  and  smce  the  act  of  1906 
was  intended  to  operate  retrospectively  claimant  is  affected 
by  its  provisions.     Jasper  v.  Vniied  States,  43  C.  Cls.,  368: 
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Babnst,  Jtulge^  delivered  the  opinion  of  the  ooort: 

The  claimant  is  a  retired  naval  officer  and  brings  this  snit 
to  recover  the  difference  between  the  retired  pay  of  a  rear 
admiral  of  the  nine  lower  numbers,  to  which  he  claims  he  is 
entitled,  and  that  of  a  captain,  the  pay  actually  allowed  him 
for  the  period  from  January  1, 1907,  to  March  6, 1912. 

The  claimant  was  appointed  to  the  Naval  Academy  Sep- 
tember 29,  1864,  remained  in  the  naval  service,  and  passed 
through  the  several  grades  to  the  rank  of  captain,  which  he 
attained  August  10, 1903.  On  September  29, 1904,  upon  his 
own  application,  he  was  retired  in  accordance  with  the  pro* 
visions  of  section  1448  of  the  Revised  Statutes,  and  following 
this  retirement  he  was  paid  three-fourths  of  the  sea  pay 
of  a  captain  in  the  Navy.  On  September  18,  1905,  he 
brought  suit  in  this  court  to  recover  the  difference  between 
the  retired  pay  of  a  rear  admiral  of  the  nine  lower  numbers 
and  the  pay  thus  allowed  him,  claiming  that  he  should  have 
been  retired  with  the  latter  rank  pursuant  to  section  11  of 
the  act  of  March  8,  1899,  80  Stat,  1007,  which  is  as 
follows: 

"That  any  officer  of  the  Navy  with  a  creditable  record, 
who  served  during  the  Civil  War,  shall,  when  retired,  be 
retired  with  the  rank  and  three- fourths  the  sea  pay  of  the 
next  higher  grade." 

In  that  suit  this  court  held  that  service  as  a  cadet  at  the 
Naval  Academy  constituted  service  during  the  Civil  War 
within  the  meaning  of  this  statute,  and  that  the  claimant 
should  have  been  retired  with  the  rank  and  three-fourths 
of  the  sea  pay  of  the  grade  next  above  that  held  by  him  on 
the  date  of  his  retirement,  t.  6.,  the  rank  and  pay  of  a  rear 
admiral  of  the  nine  lower  numbers.  42  C.  CL,  86.  This 
decision  followed  the  doctrine  laid  down  in  the  case  of  Baker 
V.  United  States,  125  XJ.  S.,  646.  The  judgment  in  the 
former  Moser  case  was  entered  in  this  court  February  4, 
1907,  for  the  sum  of  $2,587.50,  that  being  the  difference 
between  the  claimant's  retired  pay  as  a  rear  admiral  of  the 
nine  lower  numbers  and  the  retired  pay  of  a  captain  which 
had  been  allowed  him,  reckoned  from  tiie  date  of  his  retire- 
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ment  to  December  31,  1906.    No  appeal  was  ever  taken  in 
that  case,  and  the  judgment  was  paid. 

At  the  time  this  former  Moaer  case  was  presented  to  the 
court  neither  one  of  the  parties  called  the  attention  of  the 
court  to  the  following  provision-  of  the  act  of  June  29, 1906, 
34  Stat,  554: 

^That  any  officer  of  the  Navy  not  above  the  grade  of 
captain  who  served  with  credit  as  an  officer  or  as  an  enlisted 
man  in  the  Regular  or  Volunteer  forces  during  the  Civil 
War  prior  to  April  ninth,  eighteen  hundred  and  sixty-five, 
otherwise  than  as  a  cadet,  and  whose  name  is  borne  on  the 
Official  Register  of  the  Navy,  and  who  has  heretofore  been, 
or  ma^  hereafter  be,  retired  on  account  of  wounds  or  disa- 
bility incident  to  the  service  or  on  account  of  age  or  after 
forty  years'  service,  may,  in  the  discretion  of  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate,  be  placed 
on  the  retired  list  of  the  Navy  with  the  rank  and  retired  pay 
of  one  grade  above  that  actually  held  by  him  at  the  time  of 
retirement:  Provided^  That  this  act  shall  not  apply  to  any 
officer  who  received  an  advance  of  grade  at  or  since  the  date 
of  his  retirement  or  who  has  been  restored  to  the  Navy  and 
placed  on  the  retired  list  by  virtue  of  the  provisions  of  a 
special  act  of  Congress." 

In  fact  the  court  and  the  attorneys  engaged  in  that  case 
were  at  the  time  ignorant  of  the  existence  of  that  statute. 

A  little  more  than  a  year  after  the  trial  of  the  former 
Moaer  case  the  case  of  Jasper  v.  Urdted  States^  43  C.  Cls., 
868,  came  before  this  court,  in  which  the  same  question  was 
involved,  and  in  that  case  attention  was  called  to  the  act 
of  June  29, 1906.  It  was  considered  and  construed  and  this 
court  decided  that  it  deprived  Jasper  of  the  right  to  reckon 
service  at  the  Naval  Academy  during  the  Civil  War  as 
**  service  during  the  Civil  War  ^  within  the  meaning  of  sec- 
tion 11  of  the  act  of  March  3,  1899,  aupra.  This  reversed 
the  ruling  of  the  court  in  the  former  Moser  case,  and  the 
court  remarked  in  its  opinion  that  if  the  provisions  of  the 
act  of  June  29, 1906,  had  been  called  to  the  attention  of  the 
court  the  result  would  have  been  the  same  in  both  cases. 

It  will  thus  be  seen  that  the  question  is  presented  to  the 
court  in  this  case  whether  the  decision  and  judgment  in 
the  former  Moser  case,  42  C.  Cls.,  86,  is  res  judicata  as  to 
the  claimant's  status  as  to  pay  as  a  retired  naval  officer. 
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The  underlying  principles  upon  which  the  rule  of  res 
judicata  is  based  are  so  familiar  that  it  is  needless  to  discuss 
them.  They  are  well  stated  by  Mr.  Justice  Day  in  Deposit 
Bank  V.  Frankfort,  191  U.  S.,  499,  510-n611 : 

^  When  a  plea  of  res  judicata  is  interposed,  based  upon  a 
former  judgment  between  the  parties,  the  question  is  not 
what  were  the. reasons  upon  which  the  judgment  proceeded, 
but  what  was  the  judgment  itself;  was  it  within  the  juris- 
diction of  the  court,  between  the  same  parties,  and  is  it  still 
in  force  and  effect?  The  doctrine  of  estoppel  by  judgment 
is  foimded  upon  the  proposition  that  all  controversies  and 
contentions  involved  are  set  at  rest  by  a  judgment  or  decree 
lawfuUjT  rendered  which  in  its  terms  embodied  a  settlement 
of  the  riffhts  of  the  parties.  It  would  undermine  the  foun- 
dation of  the  principle  upon  which  it  is  based  if  the  court 
might  inquire  into  and  revise  the  reasons  which  led  the 
court  to  make  the  judgment.  In  such  cases  nothing  would 
be  set  at  rest  by  the  decree;  but  the  matter  supposed  to  be 
finally  adjudicated,  and  concerning  which  the  parties  had 
had  their  day  in  court,  could  be  reopened  and  examined, 
and  if  the  reasons  stated  were  in  the  jud^ent  of  the  court 
before  which  the  estoppel  is  pleaded  insufficient,  a  new 
judgment  could  be  rendered  because  of  these  divergent 
views  and  the  whole  matter  would  be  at  large.  In  other 
words,  nothing  would  be  settled,  and  the  judgment,  unre- 
versed, instead  of  having  the  effect  of  forever  settling  the 
rights  of  the  parties,  would  be  but  an  idle  ceremony." 

We  think  one  of  the  definitions  of  the  rule  of  res  judicata 
given  in  Van  Fleefs  Former  Adjudications  is  particularly 
applicable  to  this  case:  ^A  final  judgment  on  the  merits 
determining  any  issue  of  law  or  fact,  after  a  contest  over  it, 
forever  sets  it  at  rest,  and  fixes  it  as  a  fact  or  as  the  law  in 
any  other  litigation  between  the  parties."    Id.,  vol.  1,  sec.  1. 

It  is  urged,  however,  by  the  defendants  that  this  suit  is 
based  upon  a  different  claim  or  demand  from  the  one  liti- 
gated in  the  former  Moser  case;  that  is  to  say,  that  the 
former  Moser  case  was  a  claim  for  pay  for  the  period  from 
September  30,  1904,  to  December  81,  1906,  while  the  de- 
mand in  this  case  is  for  pay  since  December  81,  1906.  We 
think  that  is  too  narrow  a  view  of  the  issue  in  the  former 
Moser  case.  It  was  not  denied  in  that  case  that  Moser  was 
entitled  to  some  pay  during  the  period  involved ;  in  fact  he 
had  already  been  paid  for  the  period  at  a  certain  rate.    The 
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real  question  at  issue  was  the  rate  of  pay  to  which  Moser 
was  entitled  to  receive,  not  only  from  September  80,  1904, 
to  December  31, 1906,  but  as  long  as  be  might  live.  Stated 
in  another  way  the  issue  in  that  case  was  the  status  as  to 
pay  of  the  claimant.  The  facts  in  the  case  were  undisputed, 
and  this  issue  was  one  of  law  alone. 

If  we  admit  that  this  court  was  in  error  in  the  former 
Moser  case  in  the  construction  of  the  statute  then  in  force  as 
to  the  retired  pay  of  officers  (and  that  is,  at  least,  some- 
what doubtful),  this  error  as  affecting  the  rule  of  res  judi- 
cata would  not  differ  from  an  error  as  to  any  rule  of  the 
common  law.  Where  the  law  of  a  case  is  settled  by  adjudi- 
cation it  is  settled  as  to  statute  law  as  well  as  the  common 

* 

law.  When  a  suit  has  been  tried  in  a  court  of  competent 
jurisdiction  it  is  a  legal  presumption  amounting  to  a  con- 
clusion that  every  issue  of  law  involved  in  it  has  been  tried 
and  decided. 

True,  as  already  stated,  the  attention  of  the  court  was 
not  called  to  the  act  of  June  29,  1906,  supra;  but  it  some- 
times happens  in  the  trial  of  cases  that  if  the  attention  of 
the  court  had  been  called  to  some  decisions  and  authorities 
as  to  the  common  law  which  had  been  overlooked  the  de- 
cision would  have  been  different  In  other  words,  the  law 
of  a  case  may  sometimes  be  settled  wrong,  but  where  it  is 
once  settled  it  is  none  the  less  final.  The  act  of  June  29, 
1906,  was  before  the  court  when  the  Jasper  case  was  tried, 
and  it  was  urged  by  able  counsel  that  it  did  not  affect  the 
rights  of  the  claimant.  This  court  decided  otherwise,  and 
as  this  court  is  not  infallible,  we  may  have  been  wrong  in 
the  Jasper  case  and  right  in  the  former  Moser  case.  We 
could  not  have  been  right  in  both  cases,  but  right  or  wrong 
we  made  the  law  in  those  two  cases.  This  circumstance  is 
noted  as  showing  the  reason  for  the  rule  of  res  judicata. 

In  the  case  of  Gardner  v.  Buckhee^  8  Cowen,  120,  where 
A  sued  B  upon  a  promissory  note,  and  B  pleaded  the  gen- 
eral issue  with  notice  that  the  note  was  given  upon  the 
fraudulent  sale  of  a  vessel  by  A  to  B,  which  was  the  question 
upon  the  trial,  and  the  verdict  was  for  the  defendant,  and 
afterwards  A  sued  B  upon  another  note  given  upon  the 
same  purchase,  it  was  held  that  upon  the  trial  of  the  second 
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cause  the  record  and  proceedings  in  the  first  was  condn- 
sive  of  -the  fraud  and  were  a  concludve  bar  to  the  second 
addon. 

Freeman  t.  Banvum^  131  Cal.,  886,  was  a  proceeding  by 
mandamus  to  compel  an  auditor  to  draw  a  warrant  in 
favor  of  the  petitioner  for  certain  installments  of  salary 
alleged  to  be  due  him  as  assistant  district  attorney  of  the 
county,  and  it  was  held  that  a  former  judgment  upon  man- 
damus compelling  the  auditor  to  draw  such  a  warrant  in 
favor  of  the  same  officer  and  adjudging  as  insufficient  a  de- 
fense that  the  office  had  been  terminated  by  a  rescission  of 
the  order  authorizing  his  appointment  was  an  estoppel  as  to 
such  defense  in  the  latter  action. 

New  Orleans  v.  CUizena  Bank^  167  TJ.  S.,  371,  was  a  pro- 
ceeding involving  the  power  of  the  city  of  New  Orleans  to 
impose  certain  taxes  upon  the  defendant,  and  it  was  held 
that  a  former  judgment  by  a  court  of  competent  jurisdic- 
tion in  a  suit  between  the  same  parties,  involving  tha  same 
facts  and  circumstances,  was  a  res  judicata  and  conclusive 
upon  the  parties. 

The  following  is  an  extract  from  the  opinion  rendered  by 
Chief  Justice  White : 

^  The  proposition  that  because  a  suit  for  a  tax  of  one  year 
is  a  different  demand  from  the  suit  for  a  tax  for  another, 
therefore  res  judicata  cannot  apply,  whilst^  admitting  in 
form  the  principles  of  the  thin^  adjudged,  in  reality  sub- 
stantially denies  and  destroys  it.  The  estoppel  resulting 
from  the  thing  adjudged  'does  not  depend  upon  whether 
there  is  the  same  demand  in  both  cases,  but  exists,  even 
although  there  be  different  demands,  when  the  question  upon 
which  the  recovery  of  the  second  demand  depends  has  under 
identical  circumstances  and  conditions  been  previously  con- 
cluded by  a  judgment  between  the  parties  or  their  privies. 
This  is  the  elemental  rule,  stated  m  the  text  booKS  and 
enforced  by  many  decisions  of  this  court.  A  brief  review 
of  some  of  the  leading  cases  will  make  this  perfectly  clear.'' 
(Id.,  396.) 

Many  other  cases  to  the  same  general  principle  might  be 
cited,  but  it  is  believed  those  above  cited  are  decisive  of  this 


We  are  constrained  to  hold  that  the  issue  tried  and  deter- 
mined in  the  former  Moser  oase^  42  C.  Cls.,  86,  was  iden- 
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tical  with  the  one  in  the  case  at  bar,  and  is  conclusive  upon 
the  parties  and  estops  the  def endantis  from  again  litigating 

the  same  question  in  this  suit. 

It  is  contended  by  the  claimant  that  even  if  it  is  admitted 

the  judgment  in  the  former  Moser  case  is  not  conclusive  upon 

the  parties  in  this  suit,  he  is  entitled  to  recover  herein  under 

a  provision  of  the  act  of  March  3, 1909,  35  Stat,  753,  which 

is  as  follows : 

"The  provisions  of  the  act  approved  June  29th,  1906, 
entitled  ^An  act  making  appropriations  for  the  naval  service 
for  the  fiscal  year  ending  June  30th,  1907,  and  for  other 
purposes,'  providing  for  the  retirement  in  the  next  higher 
grade  of  officers  of  the  Navy  who  served  during  the  Civil 
War,  diall  not  operate  to  deprive  any  officer  of  the  Navy 
who  has  been,  or  may  be,  retired,  since  the  passage  of  that 
act,  of  the  right  to  increased  rank  and  pay  to  whidi,  but  for 
the  passage  of  said  act,  he  would  have  been  entitled." 

It  is  argued  that  it  was  the  evident  intention  of  Congress 
by  the  later  act  to  take  away  aU  retroactive  effect  which 
might  otherwise  be  given  to  the  act  of  June  29,  1906,  34 
Stat.,  554,  and  that  any  other  construction  would  lead  to 
the  absurdity  of  making  the  act  of  1906  take  away  the  right 
of  any  officer  who  retired  before  its  passage,  but  relieving 
from  its  operation  those  who  have  retired  since.  And 
numerous  authorities  from  the  Supreme  Court  are  cited  to 
the  proposition  that  a  statute  should  not  be  given  a  retro- 
spective effect  unless  the  words  used  are  so  clear  and  impera- 
tive as  to  admit  of  no  other  coiis|;ruction.  This  point  is  not 
considered  or  decided,  as  the  first  point  decided  disposes  of 
the  case  in  favor  of  the  claimant. 


STEPHEN  M.  KATZER  v.  THE  UNITED  STATES. 

[No.  81888.     Decided  February  9,  1914.] 

On  the  Proofs. 

Prior  to  December  5, 1910,  the  plaintiff  was  a  paymaster's  derk  In  the 
Navy,  serving  on  board  the  U.  S.  S.  WiaconHn,  On  said  date 
he  was,  by  proper  orders,  detached  from  duty  on  the  Wit- 
canHn  and  directed  to  proceed  with  Paymaster  Insley  to 
Washington,  to  assist  him  in  the  settlement  of  his  accounts. 
Upon  the  expiration  of  the  period  allowed  for  that  purpose 
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he  was  directed  to  proceed  to  his  home,  and  upon  his  arrival 
there  to  regard  his  appointment  as  paymaster's  clerk  re- 
voked, which  directions  he  carried  out  He  was  first  paid 
$244.72  mileage  for  his  trip  home,  at  the  rate  of  8  cents  per 
mile.  Later  this  sum  was  checked  against  his  account  and 
he  was  only  allowed  $97.79  for  actual  traveling  expenses  on 
said  journey,  and  this  suit  was  brought  to  recover  the  differ- 
ence, under  the  act  of  March  3, 1901,  SI  Stat.  L.,  1029. 
I.  Under  the  provisions  of  article  1751  of  the  Navy  Regulations  pay- 
masters' clerks  are  officers  of  the  Navy  In  the  constitutional 
sense  so  as  to  entitle  them  to  the  mileage  allowed  in  the 
act  of  March  3, 1901,  SI  8tat..L.,  1029. 

The  Reporter's  statement  of  the  case : 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  Prior  to  December  5,  1909,  claimant  was  a  paymaster's 
clerk  in  the  United  States  Navy,  serving  under  Paymaster 
Hugh  R.  Insley,  U.  S.  N.,  on  board  U.  S.  S.  Wisconsin.  On 
said  date  he  received  the  following  order: 

"Navt  Department, 
"  Washington,  D.  C,  November  «S,  1909. 

^Sir:  Upon  the  detachment  of  Paymaster  Hugh  S. 
Insley,  U.  S.  N.,  from  duty  as  pay  officer  of  the  U.  S.  S. 
Wisconsin^  you  will  proceed  with  him  to  Washington, 
D.  C,  assist  him  in  the  settlement  of  the  accounts  of  that 
vessel,  and  upon  the  expiration  of  the  period  allowed  by 
law  for  this  purpose  you  will  further  proceed  immediately 
to  your  home  and  upon  your  arrival  will  regard  your  ap- 

J ointment  as  a  paymaster's  clerk  in  the  U.  S.  Navy,  dated 
uly  2, 1908,  revoked. 

"  Immediately  upon  your  arrival  home  report  your  local 
address  in  full  ana  the  date  of  your  arrival  to  the  Bureau 
of  Navigation.    See  Article  284,  U.  S.  Navy  Regulations. 
"Respectfully, 

"Bebkman  Winthrop, 
"  Assistant  Secretary  of  the  Navy  J' 

According  to  the  above  order  claimant  was  detached  from 
U.  S.  S.  Wisconsin^  December  5, 1909,  and  reported  to  Pay- 
master Insley  at  Washington,  D.  C,  on  December  6,  1909. 
He  continued  on  duty  at  Wadiington,  D.  C,  assisting  Pay- 
master Insley  in  the  settlement  of  his  accounts  from  Decem- 
ber 6  to  December  26,  1909.  On  the  last-mentioned  date  he 
completed  his  work  so  far  as  his  services  were  required  by 
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Paymaster  Insley  and  departed  for  his  home,  Fmitvale, 
Cal.,  where  he  arrived  December  81, 1909.  Paymaster  Insley 
was  granted  an  extension  of  five  days  in  which  to  complete 
the  settlement  of  his  accounts,  and  continued  at  work  thereon 
mitil  December  81,  1909,  when  they  were  completed. 

II.  Claimant  was  paid  mileage  from  Washington,  D.  C, 
to  Fruitvale,  Cal.,  a  distance  of  8,059  miles  by  the  shortest 
usually  traveled  route,  in  the  sum  of  $244.72;  but  this  sum 
was  subsequently  checked  against  his  account  and  deducted 
from  pay  otherwise  due  him.  Subsequently  claimant  was 
allowed  and  paid  the  sum  of  $97.79  as  reUnbursement  for 
traveling  expenses  on  said  journey. 

CONCLUSION  OF  LAW. 

Upon  the  foregoing  findings  of  fact  the  court  decides,  as 
a  conclusion  of  law,  that  the  claimant  was  entitled  to  receive 
mileage  from  Washington,  D.  C,  to  Fruitvale,  Cal.,  and 
hence  is  entitled  to  judgment  for  the  difference  between 
$242.72  and  $97.79,  the  same  being  the  sum  of  one  hundred 
and  forty- four  dollars  and  ninety -three  cents  ($144.93). 

Messrs.  King  <&  King  for  the  plaintiff. 

Mr.  George  E.BoreriyMniii  whom  W9iS Mr.  Assistant  Attar* 
ney  Oenerdl  Huston  Thompsonj  for  the  defendants. 

Barney,  Judge^  delivered  the  opinion  of  the  court: 

The  claimant  prior  to  December  5,  1909,  was  a  pay- 
master's clerk  in  the  United  States  Navy,  serving  under 
Paymaster  Insley  on  board  the  U.  S.  S.  Wisconsin.  On  said 
date  he  received  an  order  from  the  Navy  Department  in- 
forming him  of  the  detachment  of  Paymaster  Insley  from 
duty  as  pay  officer  of  the  Wisconsin  and  directing  him  to 
proceed  with  said  Paymaster  Insley  to  Washington,  D.  C, 
assist  him  in  the  settlement  of  his  accounts,  and  upon  the 
expiration  of  the  period  allowed  for  that  purpose  to  pro- 
ceed to  his  home  and  upon  his  arrival  there  to  regard  his 
appointment  as  paymaster's  clerk  revoked. 

Pursuant  to  this  order  the  claimant  was  detached  from 
the  Wisconsin  December  5,  1909,  reported  to  Paymaster 
Insley  at  Washington  the  next  day  and  remained  there 
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assisting  him  in  the  settlement  of  his  accoonts  until  Decern* 
her  25,  1909,  when  he  departed  for  his  home  at  Fruitrale, 
Cal.,  where  he  arrived  December  81,  1909.  Claimant  was 
first  paid  mileage  for  said  trip  home  in  the  som  of  $244.72, 
being  at  the  rate  of  8  cents  per  mile.  This  som  was  subse- 
quently checked  against  his  account,  and  he  was  only 
allowed  $97.79  as  reimbursement  for  actual  traveling  ex- 
penses on  said  journey.  This  suit  is  brought  to  recover  the 
difference  between  said  sums,  or  $144.98. 

It  will  thus  be  seen  that  the  only  issue  in  this  case  is  one 
of  law,  as  to  which  method  of  computing  travel  pay  should 
be  applied  to  the  claimant. 

Claimant's  claim  for  a  mileage  rate  of  pay  is  based  upon 
the  following  proviso  attached  to  a  paragraph  of  the  Navy 
appropriation  act  of  March  8, 1901,  81  Stat  L.,  1029. 

^Provided.  That  in  lieu  of  traveling  expenses  and  all 
allowances  whatsoever  connected  therewith,  including  trans- 
portation of  baggage,  officers  of  the  Navy  traveling  from 
point  to  point  withm  the  United  States  under  orders  shall 
hereafter  receive  mileage  at  the  rate  of  8  cents  per  mile, 
distance  to  be  computed  by  the  shortest  usually  traveled 
route;    *    *    ♦." 

The  question  for  consideration  therefore  is  whether  the 
claimant  at  the  time  he  performed  this  travel  was  an 
"  officer  of  the  Navy  "  within  the  meaning  of  this  proviso. 

In  Ex  parte  Reed^  100  U.  S.,  18,  it  was  held  that  a  pay- 
master's clerk  is  in  the  Navy  and  subject  to  trial  by  court- 
martial.  In  the  opinion  in  that  case,  after  reciting  the 
duties,  manner  of  qualification,  etc.,  of  paymasters'  clerks, 
it  says:  ^^If  these  officers  are  not  in  the  naval  service,  it 
may  well  be  asked  who  are." 

In  Umted  States  v.  Mouat^  124  U.  S.,  808,  it  was  held 
that  a  paymaster's  clerk  was  not  an  officer  of  the  Navy 
within  the  meaning  of  the  act  of  June  80, 1876, 19  Stat.  L., 
65,  so  as  to  be  entitled  to  the  benefit  of  the  mileage  allowed 
by  that  act.  The  persons  entitled  to  mileage  by  the  terms 
of  that  act  were  described  as  ^  officers  of  the  Navy."  In  the 
opinion  in  that  case  the  question  as  to  what  is  necessary  to 
constitute  a  person  an  officer  of  the  United  States  was  dis- 
cussed, and  the  requisites  given  in  Umted  States  v.  Ger- 
nudne,  99  U.  S.,  608,  were  restated  and  approved.     Such 
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requisites  are:  They  must  be  appointed  (1)  by  the  Presi- 
dent, by  and  with  the  consent  of  the  Senate,  or  (2)  by  a  court 
of  law,  or  (3)  by  the  heads  of  the  departments;  and  the 
heads  of  the  departments  are  what  are  now  called  members 
of  the  Cabinet. 

In  Uruted  States  v.  Sendee^  124  U.  S.,  809,  it  was  held 
that  a  paymaster's  clerk  is  an  officer  of  the  Navy  within  the 
meaning  of  the  provisions  of  the  act  of  March  3,  1883,  22 
Stat.  L.,  473,  respecting  the  longevity  pay  of  officers  and 
enlisted  men  in  the  Army  and  Navy. 

It  is  hardly  necessary  to  say  that  if  the  law  relating  to  the 
appointment  and  pay  of  paymasters'  clerks  was  the  same 
at  the  time  involved  in  this  case  as  it  was  at  the  time  in- 
volved in  the  Mouat  case,  auprc^  the  claimant  would  not  be 
entitled  to  recover. 

Paragraph  1  of  article  1619  of  the  Navy  Regulations  for 
1909  is  as  follows : 

^^  Clerks  to  pay  officers  of  ships  and  principal  clerks  ta 
pa^  officers  at  shore  stations,  except  in  general  storekeepers^ 
offices,  will  be  appointed  by  the  Secretary  of  the  Navy  upon 
the  nomination  of  pay  officers." 

In  the  edition  of  the  Navy  Regulations  for  1905  the  fore- 
going was  paragraph  1,  article  1751. 

It  is  not  denied  by  the  defendants  that  the  claimant  was 
appointed  by  the  Secretary  of  the  Navy  in  accordance  with 
the  above  regulation.  The  authority  of  the  executive  de- 
partment of  the  Government  to  make  these  regulations  and 
that  when  so  made  they  have  the  force  of  law  will  not  be 
denied.  B.  /S.,  sees.  161,  1547;  United  States  v.  Elisson^ 
16  Pet,  291;  United  States  v.  Runkle,  122  U.  S.,  543; 
Cfratiot  v.  United  States^  4  How.,  80. 

That  a  Navy  regulation  providing  for  the  appointment 
of  pajrmasters'  clerks  by  the  Secretary  of  the  Navy  would 
constitute  them  "  officers  of  the  Navy  "  within  the  meaning 
of  the  act  of  March  3,  1901,  is  distinctly  recognized  by  the 
following  language  in  the  opinion  in  the  Mouat  case,  supra: 

^'  It  is  obvious  from  the  language  of  section  1378  that  the 
Pay  Corps  is  limited  to  officers  commissioned  by  the  Presi- 
dent, and  that  clerks  and  others  who  are  not  so  commissioned 
do  not  belong  to  the  Pay  Corps.  The  Naval  Regulations  of 
1876,  a  copy  of  which  is  found  in  the  brief  of  the  appellant, 
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as  far  as  relates  to  this  matter^  provide  very  fully  for  these 
clerks  and  the  manner  of  their  appointment,  but  nowhere 
is  there  any  mention  that  it  must  be  approved  by  the  Secre- 
tary of  the  Navy ;  on  the  contrary,  it  is  said  that '  every  offi- 
cer entitled  to  a  secretary  or  clerk  may  nominate  him;  but 
the  appointment  or  discharge  of  a  clerk  by  any  officer  not 
in  command  is  subject  to  the  approval  of  the  commanding 
officer.' 

^  From  all  this  it  is  clear  that  neither  b^  the  regulations, 
nor  by  the  statutes,  nor  by  any  constitutional  provision  is 
the  present  claimant  an  officer  of  the  Navy." 

The  question  at  issue  in  this  case  was  presented  to  the 
Attorney  General,  27  Ops.  Atty.  Gen.,  157,  and  in  answer 
to  a  request  by  the  Secretary  of  the  Navy  for  an  opinion 
whether  a  paymaster's  clerk  is  an  "officer  of  the  Navy" 
within  the  laws  relating  to  retirement,  after  quoting  from 
the  opinions  in  the  Mouat  and  Hendee  cases,  the  Attorney 
General  gave  it  as  his  opinion  that  under  the  provisions  of 
article  1751  of  the  Navy  Begulations  paymasters'  clerks  were 
^cers  of  the  Navy  in  the  constitutional  sense. 

This  court  agrees  with  the  opinion  of  the  Attorney  Gen- 
eral that  paymasters'  clerks  are  now  officers  of  the  Navy  in 
the  constitutional  sense  so  as  to  entitle  them  to  the  mileage 
allowed  in  the  act  of  March  3, 1901,  supra. 

It  is  also  contended  by  the  claimant  that  he  is  entitled  to 
mileage  in  this  suit,  even  if  he  is  not  an  "  officer  of  the  Navy  " 
in  the  constitutional  sense.  The  reason  given  for  this  con- 
tention is  that  since  the  decision  ia  the  Mouat  case,  not  only 
has  the  manner  of  their  appointment  been  changed  but  also 
the  statutes  governing  their  compensation.  At  the  time  of 
that  decision  their  pay  was,  according  to  Revised  Statutes, 
section  1556,  wherein  it  simply  provided  for  pay  to  "  clerks 
to  paymasters."  At  the  time  the  claim  in  this  case  accrued 
the  act  of  May  13,  1908,  35  Stat.  L.,  128,  was  in  force 
wherein  it  is  provided  that  "  *  *  *  all  paymasters'  clerks 
shall,  while  on  duty,  receive  the  same  pay  and  allowances  as 
warrant  officers  of  like  length  of  service  in  the  Navy.''  It  is 
argued  that  warrant  officers  in  the  Navy  are  appointed  by 
the  president  and  hence  are  "  officers  of  the  Navy  "  within 
the  meaning  of  the  act  of  March  8,  1901,  and  entitled  to 
mileage  under  that  act. 
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It  is  not  deemed  neoessary  either  to  discuss  or  decide  the 
question  raised  by  this  contention,  as  the  question  ahready 
decided  disposes  of  the  case.  It  follows  from  the  foregoing 
that  the  claimant  is  entitled  to  a  judgment  in  the  sum  of 
$144.98,  and  it  is  so  ordered. 


CICERO  L.  LINCOLN,  ADMINISTRATOR  OF  JO- 
SEPH A.  HARVEY,  DECEASED,  v.  THE  UNITED 
STATES. 

[No.  dOeie.    Decided  February  9,  1914.] 

Jurisdictiofi. 

L  Owners  of  cotton  seized  under  authority  of  the  United  States 
subsequent  to  June  1,  1865,  which  was  sold  and  the  proceeds 
of  sale  covered  into  the  Treasury,  may  maintain  suits  in  the 
Ck>urt  of  Claims  for  the  recovery  of  the  net  proceeds  of  such 
sales. 
II.  The  effect  of  the  general  amnesty  and  pardon  granted  by  thi 
President  of  the  United  States  December  25,  1868,  was  to  re- 
lieve all  persons  who  had  participated  in  the  Civil  War  from 
any  imputation  of  disloyalty;  and  while  loyalty  is  Jurisdic- 
tional in  the  Court  of  Claims  a  claimant  may  plead  loyalty 
and  prove  the  averment  by  the  said  pardon,  or  he  may  al- 
lege the  fact  of  participation  in  the  Civil  War  and  in  con- 
nection therewith  plead  the  said  effect  of  the  pardon. 

III.  General  provisions  of  statutes  relating  to  the  Court  of  Claims 

can  not  be  applied  indiscriminately  to  all  of  its  Jurisdictions. 

IV.  Sections  158,  160,  and  161  of  the  Judicial  Code  are  personal 

disability  statutes,  which  deal  incidentally  with  property 
rights,  and,  being  enactments  of  former  statutes,  are  to  be 
construed  as  the  original  statutes  were  construed  by  the  Su- 
preme Court 
Y.  Under  the  construction  of  the  original  statutes  relating  to 
loyalty  the  Supreme  Court  decided  that  proof  of  loyalty  in 
fact  was  not  essential  where  pardon  was  shown,  and  dis- 
tinguished between  disloyalty  in  tuct  and  innocence  in  law. 
The  requirements  of  section  159  of  the  code  requiring  a 
claimant  to  allege  that  he  had  never  given  aid  to  rebellion 
are  met  by  allegation  and  proof  of  pardon  for  any  acts  of 
disloyalty  committed  during  the  Civil  War,  and  for  that  pur- 
pose the  general  amnesty  granted  December  25,  1868,  fur- 
nishes sufficient  proof  and  the  court  takes  Judicial  notice  of 
the  amnesty. 
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VL  Sectkm  169  of  tlie  Judicial  Code  !■  a  pemiaiieiit  statote  of  ptei^ 
ent  as  well  as  prospectiye  operation,  and  la  not  to  be  confined 
to  acts  transpiring  daring  the  GItU  War. 

VII.  Congress  may  require  proof  of  loyalty  In  fact  as  distinguished 
from  innocoice  In  law  as  a  condition  precedent  to  the  Juris- 
diction of  courts  without  regard  to  pardon. 
VIII.  The  confiscation  acts  were  penal,  and  the  abandoned  or  cap- 
tured property  act  was  remedial;  but  under  the  former  the 
presidential  pardon  had  the  force  of  public  law. 

IX.  In  construing  statutes  the  Intention  of  Congress  is  to  be  given 
effect,  and  this  is  generally  derived  from  the  language  used. 
The  debates  In  Congress  on  the  passage  of  an  act  do  not  de- 
termine this  Intention. 

The  Reparter^8  statement  of  the  case: 

The  ayerments  of  the  petition  are  sufficiently  stated  in  the 
opinion  of  the  court. 

Mr.  W.  F.  Narria^  with  whom  was  Mr.  Assistant  Attorney 
General  Hiuton  Thompson^  for  the  motion. 

'  Mr.  WiUiam  B.  King^  Mr.  John  S.  BUdr,  and  Mr.  Benj(^ 

min  Mieou  opposed.    Messrs.  King  and  Kingy  Mr.  S.  P. 

Knutt,  and  Messrs.  Maddox  db  Oailey  were  on  the  briefs. 

• 

HowRT,  Judge^  delivered  the  opinion  of  the  court : 

This  is  one  of  a  large  class  of  cases  for  the  recovery  of  the 
proceeds  of  a  certain  lot  of  cotton  which  had  been  sold  by 
Treasury  agents  and  the  proceeds  placed  in  the  Treasury  of 
the  United  States.  This  cause  and  a  large  number  of  com- 
panion cases  of  a  similar  character  arise  under  that  section 
of  the  act  of  March  8, 1911,  86  Stats.,  1087-1169,  which  ap- 
pears in  the  Judicial  Code  as  section  162  and  which  became 
effective  January  1, 1912.    The  act  is  as  follows : 

"  Sec.  162.  The  Court  of  Claims  shall  have  jurisdiction  to 
hear  and  determine  the  claims  of  those  whose  property  was 
taken  subsequent  to  June  the  first,  eighteen  hundred  and 
sixty-five,  under  the  provisions  of  the  act  of  Congress  ap- 
proved March  twelftn,  eighteen  hundred  and  sixty-three, 
entitled  'An  act  to  provide  for  the  collection  of  abandoned 
property  and  for  the  prevention  of  frauds  in  insurrectionary 
districts  within  the  United  States'  and  acts  amendatory 
thereof  where  the  property  so  taken  was  sold  and  the  net 
proceeds  thereof  were  placed  in  the  Treasurv  of  the  United 
States;  and  the  Secretary  of  the  Treasury  shall  return  said 


302  December  Term  1918-14.  (4»  c  cis. 

OplBlOB     Of     th«     Covit. 

net  proceeds  to  the  owners  thereof  on  the  judgment  of  said 
oouii;,  and  full'jurisdiction  is  given  to  said  court  to  adjudge 
said  claims,  any  statutes  of  limitations  to  the  contrary  not- 
withstanding." 

The  third  section  of  the  original  act  relating  to  the  col- 
lection of  abandoned  or  captured  property  contained  th^ 
requirement  that  on  proof  of  ownership  of  such  property 
and  of  his  right  to  the  proceeds  thereof  the  person  claiming 
to  be  such  owner  should  be  entitled  to  the  proceeds  of  his 
cotton ;  but  on  further  proof  to  the  satisfaction  of  the  court 
that  the  person  so  claiming  "had  never  given  any  aid  or 
comfort  to  the  present  rebellion."  The  original  act  contain- 
ing this  provision  was  approved  March  12,  1863,  12  Stats., 
820. 

The  original  and  first  amended  petition  not  meeting  these 
requirements  defendants  entered  a  motion  to  dismiss.  This 
kind  of  a  motion  appears  in  all  kindred  cases  where  there  ap- 
pears to  be  a  want  of  strict  compliance  with  the  act  of 
March  12, 1863,  above  mentioned. 

After  the  motion  to  dismiss  had  been  made  in  the  present 
cause  a  second  amended  petition  was  filed  in  which  it  ap- 
pear»to  be  alleged  without  qualification  that  the  decedent  at 
all  times  bore  true  allegiance  to  the  Government  of  the 
United  States.  The  allegation  of  the  loyalty  of  the  claimant 
administrator  is  left  in  the  form  in  which  it  appeared  in  the 
first  amended  petition.  Then  follows  the  statement  in  the 
second  amendment  substantially  that  to  the  claimant 
*  *  *  for  any  such  cause  of  insurgency  committed  dur- 
ing the  late  Civil  War,  including  service  in  the  Confederate 
Army,  a  full  pardon  had  been  granted  by  the  President  of 
the  United  States. 

Section  159  of  the  Judicial  Code  provides : 

"  Sec.  159.  The  claimant  shall  in  all  cases  fully  set  forth 
in  the  petition  the  claim,  the  action  thereon  in  (Congress  or 
by  any  of  the  departments,  if  such  action  has  been  had; 
what  persons  or  owners  thereof  or  interested  therein;  when 
and  upon  what  consideration  such  persons  became  so  inter- 
ested; that  no  assignment  or  transfer  of  said  claim  or  of  any 
part  thereof  or  interest  therein  has  been  made,  except  as 
stated  in  the  petition;  that  such  claimant  is  justly  entitled  to 
the  amount  therein  claimed  from  the  United  States  after 
allowing  all  just  credits  and  offsets;  tiiiat  ^e  claimant  and, 
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where  the  claim  has  been  assigned,  the  ori^al  and  every 
prior  owner  thereof,  if  a  citizen,  has  at  all  tunes  borne  true 
allegiance  to  the  Government  of  the  United  States,  and, 
whether  a  citizen  or  not,  has  not  in  any  way  voluntarily 
aided,  abetted,  or  given  encouragement  to  rebellion  against 
the  said  Government,  and  that  he  believes  the  facts  as  stated 
in  the  said  petition  to  be  true.  The  said  petition  shall  be 
verified  by  the  affidavit  of  the  claimant,  his  agent,  or  at- 
torney.'' 

Section  160  of  the  Judicial  Code  provides: 

^^  Sec.  160.  The  said  allegations  as  to  true  allegiance  and 
voluntary  aiding,  abetting,  or  giving  encouragement  to  re- 
bellion against  the  Government  may  be  traversed  by  the 
Government,  and  if  on  the  trial  such  issues  shall  be  decided 
against  the  claimant,  his  petition  shall  be  dismissed." 

Defendants  contend  that  if  the  abandoned  and  captured 
property  act  is  revived  by  section  162  of  the  Civil  Code  it  is 
revived  in  all  its  parts  and  that  such  act  remains  as  of  Au- 
gust 20,  1868,  when  the  act  ceased  to  operate  by  its  own 
limitation;  and  further,  that  the  only  alteration  made  in 
said  act  is  to  permit  the  recovery  of  the  proceeds  of  cotton 
taken  and  sold  after  June  1, 1865,  regardless  of  the  statute  of 
limitations.  The  argument  is  that  the  averment  of  the  loy- 
alty provisions  without  qualification,  as  they  appear  in  the 
abandoned  or  captured  property  act,  is  necessary  under  sec- 
tions 159  and  160  of  the  code  because  the  amnesty  extended  to 
persons  participating  against  the  Government  can  not  con- 
trol the  power  of  Congress  as  to  the  grant  or  refused  to 
grant  jurisdiction  to  this  court. 

The  act  under  which  all  these  cases  have  been  brought 
does  not  relate  to  property  taken  under  the  proceedings  con- 
fiscating property.  The  confiscation  act  of  July  17,  1862, 
and  the  joint  resolution  of  that  date,  was  legislation  for  the 
confiscation  of  enemies'  property.  Forfeitures  were  pro- 
vided, effective  during  the  life  of  an  offender,  by  this  legis- 
lation. But  even  as  to  the  confiscations  provided  for  by  that 
and  other  acts,  the  Supreme  Court  declared  that  the  joint 
resolution  had  the  same  meaning  as  the  constitutional  ordi- 
nance, and  that  both  sought  to  limit  the  extent  of  forfeiture 
proceedings.     Wedlock  v.  Van  Riswick^  92  U.  S.,  202. 

The  confiscation  acts,  it  has  been  held,  were  penal;  the 
abandoned  and  captured  property  act  remedial;  the  one 
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daimed  a  right,  the  other  conceded  a  privilege.  For  this 
reason  these  acts  were  construed  not  to  be  tn  pari  materia^ 
and  could  not  be  according  to  AndersorCs  caae^  9  Wall.,  67, 
where  it  was  held  that  the  confiscation  laws  were  predicated 
strictly  upon  the  right  to  seize  and  condemn  property  as  a 
punishment.  These  two  acts  of  Congress,  the  confiscation 
act  of  July  17,  1862,  with  the  concurrent  joint  resolution, 
and  the  abandoned  or  captured  property  act,  serve  to  empha- 
size the  manifold  duties  and  powers  conferred  upon  this 
court  and  the  necessity  to  apply  different  rules  of  interpreta- 
tion and  construction  on  the  separate  acts  of  legislation 
because  the  powers  of  this  court  are  made  up  of  different 
and  distinct  jurisdictions  and  the  acts  conferring  these  vari- 
ous jurisdictions  have  not  been  often  contemporaneous. 
Congress  have  conferred  jurisdiction  by  many  statutes  of  a 
special  nature  quite  foreign  from  the  proceedings  authorized 
under  the  general  jurisdiction  of  the  court,  and  for  this  rea- 
son general  provisions  can  not  be  applied  indiscriminately. 

Sections  159, 160,  and  161  of  the  code  are  substantially  the 
same  as  sections  1072, 1073,  and  1074  of  the  Eevised  Statutes. 
All  these  statutes  are  general  in  their  nature  and  within  that 
class  known  in  the  law  as  personal  statutes.  True,  they 
treat  of  property,  but  only  incidentally.  Personal  statutes 
as  denominated  in  the  law  are  those  which  include  the  right 
of  instituting  suits  with  the  correlative  right  to  plead  in 
person.  The  original  statutes  which  are  now  brought  for- 
ward to  the  Judicial  Code  were  only  personal  disability 
statutes.  As  they  appear  in  the  existing  law  they  disclose 
enough  on  their  face  to  limit  the  jurisdiction  of  the  court  as 
against  those  only  within  their  strict  meaning.  But  as  the 
Congress  have  brought  forward  in  the  work  of  codification 
the  former  statutes,  the  lawmakers  must  have  intended  that 
these  sections  should  be  executed  as  construed  by  the  Su- 
preme Court;  that  is  to  say,  with  the  limitations  imposed  by 
the  construction  of  that  tribunal.  Hence,  proceedings  under 
these  statutes  go  on  just  as  they  have  gone  on  since  the  deci- 
sions of  the  Supreme  Court. 

Section  169  is  a  reenactment,  without  material  change,  of 
the  original  statute.  Section  160  is  taken  verbatim  from  the 
old  statute.    Section  161  is  the  same  as  the  former  statute 
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except  for  the  substitution  of  the  words  ^  Civil  War ''  for  the 
word  ^'  rebellion  ;^'  the  insertion  of  the  words  ^  Confederate 
States  "  and  the  word  ^  service,"  followed  by  the  elimination 
of  the  provision  making  certain  facts  prima  fade  evidence  of 
disloyalty. 

The  reenactment  in  the  same  words  of  a  statute  which  has 
received  an  authoritative  construction  in  practice  gives  rise 
to  the  presumption  that  such  construction  is  satisfactory  to 
the  legislature  unless  plainly  erroneous.  Copper  Queen  v. 
Territorial  Boards  206  U.  S.,  474. 

The  Court  of  Claims  long  ago  declared  that  since  the  deci- 
sion of  the  Supreme  Court  in  the  Armstrong  and  Pargoud 
cases  ^^this  court  has  not  required  claimants  to  aver  and 
prove  their  loyalty,  although  the  language  of  the  Revised 
Statutes  is  that  they  shall  set  out  in  their  petition  that  they 
have  at  all  times  borne  true  faith  and  allegiance  to  the 
United  States,  and  have  not  given  aid  and  comfort  to  re- 
bellion in  general,  while  the  loyalty  to  be  proved  under  the 
abandoned  and  captured  property  act  to  which  those  deci- 
sions referred,  and  the  disloyalty  pardoned  by  the  proclama- 
tion of  general  amnesty,  related  to  the  late  rebellion  only.'^ 
WhUe  V.  United  States,  19  C.  Cls.  B.,  440.  That  decision 
had  no  reference  to  the  proof  of  loyalty  required  in  certain 
cases  under  the  provisions  of  the  Bowman  Act,  22  Stat.,  485, 
because  of  the  necessity  to  allege  and  prove  loyalty  in  fact 
under  and  by  virtue  of  the  jurisdictional  requirement  in 
Bowman  Act  proceedings.  The  history  of  the  act  of  March 
8, 1888,  commonly  known  as  the  Bowman  Act,  shows  that  in 
that  early  period  Congress  was  attempting  to  provide  for 
the  lawmaking  bodies  information  of  an  advisory  character 
only  and  strictly  for  people  who  had  been  loyal  and  as  an 
ancillary  aid  for  the  information  and  action  of  the  great  de- 
partments of  the  Government. 

The  last-mentioned  decision  was  followed  by  another  cause 
wherein  it  was  declared  that  since  the  proclamation  of  am- 
nesty promulgated  December  25, 1868, 15  Stats.,  711,  the  loy- 
alty of  citizen  claimants  under  sections  1072  and  1073  ceased 
to  be  a  subject  of  inquiry  in  this  court.  Oificers  of  S.  Caro- 
Una  Troops  v.  United  States,  20  C.  Cls.  R,  21. 
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These  decisions  were  rendered  nearly  30  years  ago.  They 
have  been  acted  upon  ever  since,  not  only  in  general  juris- 
diction cases  but  in  other  cases  under  special  jurisdictional 
acts  and  in  very  many  causes  transmitted  to  the  court  for 
investigation  either  by  Congress  or  from  the  departments. 
Loyalty  vel  nan  has  been  so  much  eliminated  that  no  claim- 
ant within  its  influence  has  been  barred  within  the  period  of 
limitation  from  prosecuting  to  judgment  his  cause  in  this 
court. 

A  brief  reference  to  certain  decisions  seems  proper  to  sus- 
tain the  practice  of  the  Court  of  Claims  in  regard  to  the 
matter  of  loyalty. 

After  some  of  the  cases  arising  under  the  confiscation  acts 
were  decided,  there  came  on  to  be  heard  by  the  appellate 
tribunal  a  number  of  cases  under  the  abandoned  or  cap- 
tured property  act.  Just  here  it  is  pertinent  to  note  that 
the  principle  established  in  Wallach  v.  Van  Risvnek^  supra, 
was  reviewed  and  substantially  reversed  by  a  later  decision 
of  the  supreme  tribunal.  The  question  presented  in  that  case 
was  whether  the  former  owner  of  a  confiscated  estate  could 
transfer  by  deed  the  suspended  fee  to  the  property.  The 
court  thought  that  Congress  had  passed  the  confiscation  act 
of  July  17, 1862,  for  the  purpose  of  completely  dispossessing 
the  owner  of  all  benefits  in  the  property  seized  and  had  not 
intended  to  permit  him  to  retain  any  right  of  conveyance; 
that  the  forfeiture  while  it  lasted  was  so  complete  as  to  be  a 
devolution  upon  the  United  States  of  the  owner's  entire  right 
and  that  the  provision  regarding  the  duration  of  the  for- 
feiture was  introduced  for  the  advantage  of  the  children  and 
heirs  alone.  But  in  Jenkins  v.  CoUard,  145  U.  S.,  546,  it 
appeared  that  the  Jenkins  property  had  been  confiscated  and 
purchased  by  CoUard.  Subsequently  Jenkins  transferred  all 
his  interest  and  estate  in  the  property  for  a  considerable  sum 
with  a  covenant  of  general  warranty,  binding  himself  and 
his  heirs.  The  conveyance  was  made  directly  to  Collard, 
who  had  purchased  under  confiscation  proceedings.  The 
court  was  put  in  the  position  of  having  to  settle  whether  the 
title  conveyed  was  valid  against  the  heirs  of  Jenkins.  In 
disposing  of  the  question  of  the  reversionary  right  the  court 
took  the  ground  in  the  later  decision  that  the  former  ruling 
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imposiiig  upon  the  offender  the  disability  to  transfer  the 
reversionary  right  was  based,  not  upon  any  express  provision 
of  law,  but  upon  what  the  court  thought  the  policy  of  con- 
fiscation involved.  In  applying  the  law  to  the  question 
raised  as  to  the  character  of  the  conveyance  the  Supreme 
Court  decided  that  the  offender  by  his  covenant  of  warranty 
could  convey  a  permanent  future  title  good  against  the 
claims  of  the  heirs  of  the  grantor.  But  in  this  connection  it 
is  pertinent  further  to  note  that  in  the  Jenkins  case  the  Su- 
preme Court  took  the  occasion  to  declare  that  the  general 
pardon  and  amnesty  made  by  the  public  proclamation  of  the 
President  at  the  close  of  the  war  had  the  force  of  public  law. 
So  there  is  no  advantage  to  be  gained  by  the  argument  made 
at  the  bar  in  the  case  we  are  now  considering  that  the  action 
of  Congress  was  necessary  to  strengthen  the  validity  and  the 
effect  of  the  presidential  proclamations. 

From  the  beginning  there  was  a  clear  and  necessary  dis- 
tinction between  the  acts  providing  for  confiscations  and  acts 
providing  for  seizures  because  the  objects,  as  we  have  shown, 
were  different.  In  those  later  acts  (which  provided  for  seiz- 
ures only)  there  was  practically  a  bid  to  the  owners  of  the 
property  to  yield  because  the  passage  of  the  acts  authorizing 
seizures  (particularly  of  cotten)  were  either  contempo- 
raneous with  offers  of  amnesty  or  were  quickly  followed  by 
special  proclamations  of  condonation  which  meant  a  return 
of  the  proceeds  of  the  goods  taken  if  owners  would  take  the 
oath. 

The  case  we  have  just  cited  serves  to  show  that  even  by 
means  of  proceedings  in  rem  amnesty  relieved  the  situation — 
so  anxious  was  the  United  States  to  restore  property  if  the 
terms  were  accepted  by  those  in  arms  against  the  Govern- 
ment. 

After  some  of  the  confiscation  cases  had  been  decided  there 
came  on  to  be  heard  by  the  Supreme  Court  on  appeal  from 
the  Circuit  Court  for  the  Eastern  District  of  Louisiana  the 
case  of  Armstrong's  Foundry^  6  Wall.,  766.  That  was  a  libel 
of  information  charging  that  certain  property  in  New  Or- 
leans, known  as  Armstrong's  Foundry,  had  been  seized  and 
forfeited  to  the  United  States  by  reason  of  the  use  of  the 
foundry  with  the  owner's  consent  in  aid  of  the  rebellion. 


308  «  December  Tebm  191S-14.  [40  c.  cis. 

OplaUa    of    tho    Court. 

This  seizure  was  under  the  first  confiscation  act  of  August  6, 
1861,  12  Stat.,  319.  Armstrong  interposed  his  daim  as  the 
owner  and  plead  the  special  amnesty  of  the  President  and  his 
acceptance  of  the  terms.  This  plea  was  rejected  and  the 
property  condemned.  While  the  appeal  was  pending  Arm- 
strong was  permitted  to  plead  as  new  matter  the  fact  of  full 
anmesty  granted  him,  by  name,  with  certain  conditions  and 
showing  with  his  plea  full  compliance  with  the  conditions. 
The  effect  of  the  special  amnesty  granted  was  considered  to 
relieve  the  owner  of  the  property  of  so  much  of  the  penalty 
as  accrued  to  the  United  States. 

This  case  was  followed  by  that  of  Padelford  v.  United 
States^  9  Wall.,  533.  There  the  claimant  had  taken  the  oath 
of  amnesty  in  January,  1865,  under  the  terms  of  the  procla- 
mation of  December  8,  1863.  The  Supreme  Court  declared 
that  the  pardon  was  sufficient  to  wipe  out  any  imputation  of 
disloyalty  prior  to  the  taking  of  the  oath  and  that  if  claim- 
ant's cotton  had  been  seized  before  the  oath  was  taken  the 
faith  of  the  Government  was  pledged  to  its  restoration  when 
it  also  appeared  that  the  oath  had  been  taken  in  good  faith. 
This  decision  made  the  proof  of  pardon  a  complete  substitute 
for  proof  that  the  claimant  gave  aid  and  comfort  to  the 
rebellion. 

Next  came  the  case  of  Klein  v.  United  States j  18  Wall.,  128. 

The  proclamation  of  December  8, 1863,  offered  a  full  par- 
don, with  i^storation  of  all  rights  of  property  except  slave? 
and  that  in  which  the  rights  of  third  persons  had  inter- 
vened ;  the  next  one  was  that  of  March  24,  1864,  which  was 
limited  to  a  class;  the  third  proclamation,  of  May  29,  1864, 
offered  amnesty  with  restoration  of  property  rights  except 
slaves  and  that  as  to  which  legal  proceedings  had  been 
brought  by  the  United  States  and  excepting  certain  classes 
of  individuals ;  the  next  proclamation,  of  September  7, 1867, 
offered  amnesty  with  restoration  of  property  as  before  and 
on  the  same  oath  prescribed  by  former  edicts  to  all  except 
three  classes;  the  next  was  on  July  4,  1868,  which  granted 
amnesty  with  some  exceptions,  and  finally,  on  December  25. 
1868,  a  proclamation  came  setting  forth  a  full  pardon  and 
amnesty  to  all  persons  for  adhering  to  their  enemies  during 
the  Ciidl  War,  with  restoration  of  all  rights,  privileges,  and 
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immimities.  The  court  held  that  under  the  statutes  referred 
to  except  that  mentioned  in  the  first  section  of  the  act  of 
March  12, 1863,  no  titles  were  divested  in  the  insurgent  States 
unless  in  pursuance  of  a  judgment  in  legal  proceedings;  that 
it  was  reasonable  to  infer  that  it  wag  the  pwrpose  of  Canr 
gress  that  the  proceeds  of  the  property  for  which  the  epeciai 
provision  of  the  act  was  made  should  come  into  the  Treasury 
without  change  of  ownership.  It  was  added  that  this  was 
certainly  the  intention  in  respect  to  the  property  of  loyal 
men  and  that  the  same  intention  probably  prevailed  in  re- 
gard to  the  property  of  owners  who  though  then  hostile 
might  subsequently  hecoms  loyal  from  the  circumstance  that 
no  provision  had  anywhere  been  mxide  for  confiscation.  That 
case  was  notable  because  the  court  held  that  the  Government 
had  constituted  itself  the  trustee  for  those  who  were  by  the 
act  declared  entitled  to  the  proceeds  of  captured  and  aban- 
doned property,  and  for  those  whom  it  should  thereafter 
recognize  as  entitled. 

In  his  dissent  in  Klein's  case  Mr.  Justice  Miller  stated  that 
he  understood  the  opinion  of  the  court  to  mean  that  the 
Government  became  the  trustee  of  all  the  former  owners, 
whether  loyal  or  disloyal,  and  continued  to  hold  the  proceeds 
for  the  disloyal  until  pardoned  by  the  President  or  until 
Congress  ordered  the  proceeds  to  be  returned.  The  judges 
dissenting  from  certain  of  the  conclusions  in  Klein's  case 
appear  not  to  have  differed  from  essentially  the  same  results 
in  the  cases  of  Armstrong,  Pargond,  and  Carlisle  which  im- 
mediately followed.  The  opinions  appear  to  be  unanimous 
in  the  three  cases  mentioned. 

In  Mrs.  Armstrong's  case^  13  Wall.,  154,  the  court  found 
that  she  was  not  loyal.  On  appeal  the  Supreme  Court  held 
that  the  proclamation  of  anmesty  dated  December  25, 1868, 
was  sufficient  to  enable  that  claimant  to  maintain  her  suit 
The  effect  of  this  was  to  give  Mrs.  Armstrong  the  benefit  of 
the  amnesty  granted  after  the  efflux  of  the  period  in  which 
the  suit  could  be  brought  under  the  abandoned  and  captured 
property  act.  As  a  matter  of  fact,  Mrs.  Armstrong's  suit 
was  begun  in  time  and  she  was  given  the  benefit  of  a  pardon 
which  at  the  time  of  the  institution  of  the  suit  had  not  been 
tendered. 
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In  Pargoud  v.  United  States^  13  Wall.,  152,  the  petitioner 
averred  no  loyalty  at  all,  but  admitted  insurgency,  though 
claiming  that  he  had  been  legally  pardoned.  This  court  dis- 
missed the  petition.  On  the  appeal  motion  was  made  to  dis- 
miss under  the  proviso  known  as  the  Drake  amendment  to 
the  act  of  July  12, 1870,  set  forth  in  Klein's  case.  The  court 
held  that  the  pardon  of  1866  had  the  same  legal  effect  as  the 
general  proclamation  of  December  25, 1868,  mentioned  in  the 
case  of  Mrs.  Armstrong. 

In  Carlisle  v.  Umted  States^  16  Wall.,  147,  this  court  found 
that  the  claimants  were  the  owners  of  certain  cotton  seized 
in  1864,  sold,  and  the  proceeds  paid  into  the  Treasury.  But 
the  claimant  was  a  subject  of  Great  Britain,  who  had  given 
aid  to  the  Confederate  States.  The  Supreme  Court  said  that 
it  must  be  regarded  as  settled  that  the  pardon,  whether 
granted  by  special  letters  or  by  general  proclamation,  relieved 
claimants  from  the  consequences  of  participation  in  rebellion 
and  from  the  necessity  of  establishing  their  right  in  order  to 
prosecute  their  claims.  The  appellate  court  stated  that  it 
could  not  suppose  that  Congress  intended  by  the  general  lan- 
guage of  the  act  to  encroach  upon  any  of  the  prerogatives  of 
the  President,  and  that  all  general  terms  and  statutes  should 
be  limited  in  their  application,  so  as  not  to  lead  to  injustice, 
oppression,  or  unconstitutional  operation,  if  possible. 

In  Haycraffa  case^  22  Wall.,  81,  the  suit  was  instituted 
some  years  after  the  expiration  of  the  period  allowed  for  the 
bringing  of  suits  for  the  proceeds  of  cotton.  This  was  a  suit 
brought  to  recover,  not  tJie  proceeds  of  cotton^  hut  the  value 
of  the  staple  at  the  time  and  place  it  was  captured.  The 
petition  renounced  any  right  of  action  under  the  captured 
and  abandoned  property  act  because  claimant  said  in  terms 
that  he  was  a  rebel  and  admitted  that  he  had  no  right  to  sue 
for  the  proceeds  of  his  cotton  until  he  was  anmestied  by  the 
general  proclamation  of  December  25,  1868,  when  the  time 
for  bringing  suits  for  the  proceeds  had  expired.  This  cause 
dealt  with  the  meaning  and  effect  of  the  statute  itself  which 
gave  the  right  and  offered  a  remedy.  Because  the  remedy 
had  expired  it  was  determined  that  there  was  no  juiisdic* 
tion  to  enforce  the  alleged  right  set  forth  in  the  petition  for 
the  value  of  the  property. 
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In  Taung  v.  United  States^  97  U.  S.,  39,  it  appeared  that 
petitioner  was  a  British  subject  engaged  in  fitting  out  block- 
ade runners  used  to  carry  in  munitions  of  war  and  carry  out 
cotton  for  the  Confederate  States.  The  court  held  that  the 
cotton  found  within  Confederate  territory  was  a  legitimate 
subject  of  capture  and  title  thereto  passed  to  the  Government 
as  soon  as  the  property  was  reduced  to  ^^firm  possession." 
The  acts  of  disloyadty  prevented  this  alien  from  recovering 
for  the  reason  that,  being  a  nonresident,  he  was  not  within 
the  terms  of  the  amnesty.  But  the  court  approved  the  doc- 
trine of  the  Padelford  and  other  cases,  and  on  the  subject  of 
title  added  that  the  capture  of  movable  property  on  land 
transferred  the  same  to  the  Government  of  the  captor  as  soon 
as  the  capture  became  complete. 

In  Knote  v.  Utdted  States^  95  U.  S.,  149,  the  action  seems 
to  have  been  based  upon  the  confiscation  acts.  The  court 
held  that  there  was  no  legal  claim  by  anyone  because  there 
was  no  implied  contract  in  the  case.  That  case  has  nothing 
to  do  with  this  issue. 

In  Erwin  v.  United  States^  97  U.  S.,  392,  the  court  held 
that  where  cotton  was  captured  by  the  military  forces  of  the 
United  States  and  sold  and  the  proceeds  paid  into  the  Treas- 
ury the  claim  of  the  owner  against  the  Government  consti- 
tuted property  which  passed  to  an  assignee  in  bankruptcy, 
though  by  reason  of  the  bar  arising  from  lapse  of  time  the 
right  could  not  be  judicially  enforced.  That  case  was 
decided  under  a  special  act  not  intended  to  enlarge  or  affect 
his  title  to  the  claim,  or  to  change  his  position  in  court  from 
what  it  would  have  been  had  the  suit  been  instituted  within 
the  two  years  prescribed  by  the  special  act.  No  point  was 
raised  against  the  status  of  Erwin  arising  out  of  his  former 
connection  with  the  Confederate  Army,  because  the  court 
said  the  disability  thus  created  had  been  removed  by  the 
President's  proclamation.  The  point  in  dispute  related  to 
the  validity  of  the  title  on  the  contention  that  the  claim 
against  the  Government  for  the  proceeds  of  the  cotton  never 
passed  to  the  assignee  in  bankruptcy  and,  if  it  did  pass,  the 
claimant  afterwards  became  the  owner  of  it  by  purchase  of 
the  assets  at  the  sale  mentioned.  The  court  held  that  when 
the  appellant  filed  his  petition  in  bankruptcy  bis  claim 
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against  the  GoYemment  was  property,  though  of  uncertain 
value.  That  ^^  it  was  a  claim  for  the  proceeds  of  goods  which 
once  belonged  to  him,  and  of  the  possession  of  which  he  had 
been  deprived  by  the  action  of  the  Grovemment.  Whether 
this  was  done  rightfully  or  wrongfully  does  not  affect  tiie 
character  of  the  claim  as  property  thouj^  it  mi^t  affect  its 
validity  and  value." 

It  is  historical  that  there  were  changing  and  peculiar  con- 
ditions affecting  property  in  the  cotton-growing  sections 
during  the  progress  of  the  war.  At  the  outset  the  Confed- 
erate Government  purchased  cotton  for  sale  abroad  as  the 
same  could  be  exported,  using  the  proceeds  in  exchange  for 
supplies  and  munitions  of  war.  Later,  that  government 
ordered  cotton  to  be  destroyed  when  in  danger  of  capture. 
Meantime,  the  Confederate  authorities  were  impressing  cot- 
ton far  removed  from  capture  when  owners  would  not  sell, 
giving  in  exchange  the  paper  obligations  of  the  experimental 
government.  Some  of  the  States  issued  cotton  obligations, 
and  the  domestic  transactions  in  the  sale  and  purchase  never 
ceased.  The  United  States,  on  the  other  hand,  in  the  begin- 
ning did  not  invade  the  hostile  section  with  any  intent  to 
deprive  the  people  there  of  their  means  of  subsistence  or 
to  appropriate  private  property  of  any  kind,  except  as 
stated  under  the  confiscation  acts.  Beferring  to  the  rigid 
rule  that  by  the  laws  of  war  the  right  of  capture  existed, 
the  Supreme  Court,  in  ^r«.  Alexander's  Cotton^  2  Wall., 
419,  said  that,  "This  rule,  as  to  property  on  land,  has  re- 
ceived very  important  qualifications  from  usage,  from  the 
reasonings  of  enlightened  publicists,  and  from  judicial  deci- 
sions. It  may  now  be  regarded  as  substantially  restricted 
to  special  cases  dictated  by  the  necessary  operations  of  the 
war,  and  as  excluding,  in  general,  the  seizure  of  the  private 
property  of  pacific  persons  for  the  sake  of  gain." 

In  almost  the  last  decision  relating  to  the  seizure  of  cot- 
ton, Brigga  v.  United  States,  143  U.  S.,  857,  the  Supreme 
Court  cited  with  approval  the  language  used  in  the  case  of 
Mrs.  Alexander's  Cotton,  to  the  effect  that  "  No  principle  of 
equity  or  just  policy  required,  when  the  national  occupation 
was  itself  precarious,  that  it  should  be  spared  from  capture 
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and  allowed  to  remain,  in  case  of  the  withdrawal  of  the 
Union  troops,  an  element  of  strength  to  the  rebellion." 

The  acts  necessary  to  good  order  among  citizens,  includ- 
ing acts  regulating  the  conveyance  and  transfer  of  property, 
and  other  similar  acts  valid  as  if  emanating  from  a  lawful 
government,  have  been  regarded  in  general  as  valid  when 
proceeding  from  an  actual,  though  unlawful  government, 
though  the  court  said  acts  in  general  in  furtherance  or  in 
support  of  rebellion  against  the  United  States  are  regarded 
as  invalid.  Home  Ins.  Co.  v.  United  States^  22  WalL,  99; 
reprinted  10  C.  Cls.  R.,  154.  This,  of  course,  means  volun- 
tary acts. 

The  case  of  Austin  v.  United  States^  155  U.  S.,  417,  turned 
upon  the  construction  of  the  proviso  in  a  special  jurisdic- 
tional act.  The  appellate  court  construed  the  special  act  to 
mean  that  there  must  be  proof  of  loyalty  in  fact  on  the  part 
of  Austin  as  distinguished  from  loyalty  in  law.  But  no 
discredit  was  thrown  upon  the  effect  of  the  amnesty  procla- 
mation. Recovery  was  denied  on  the  ground  that  a  proc- 
lamation of  amnesty  could  not  control  the  power  of  Congress 
in  giving  or  withholding  jurisdiction. 

Taking  the  decisions  all  together,  we  deduce  the  following : 

(1)  The  proclamation  of  December  25,  1868,  relieved  aU 
persons  within  its  influence  from  the  pains  and  penalties  of 
disloyalty  and  from  any  offense  whatsoever  in  aid  of  the 
Confederate  States.  It  blotted  out  whatsoever  offense  there 
was  against  the  Grovemment  as  effectually  in  contemplation 
of  law  as  if  the  persons  to  whom  amnesty  was  given  had 
never  engaged  in  hostile  service  or  aided  or  sympathized 
with  the  Confederate  States. 

(2)  That  the  abandoned  and  captured  property  act  granted 
jurisdiction  to  the  Court  of  Claims  and  prescribed  a  right 
and  a  remedy.  The  remedy  expired  at  the  end  of  two  years 
from  the  official  declaration  designating  the  time  of  the 
conclusion  of  the  war,  and  when  that  period  expired  the 
jurisdiction  ended  alike  to  the  loyal  and  the  disloyal. 

(8)  During  the  time  the  Court  of  Claims  had  the  right 
to  exercise  jurisdiction  persons  residing  in  the  Confederate 
States  who  were  loyal  and  persons  who  had  not  been  loyal 
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but  were  duly  pardoned  could  sue  alike  for  and  reoover  the 
proceeds  of  their  cotton  in  the  Treasury  seized  under  the 
act  of  March  12,  1863,  by  proof  of  ownership.  Where  suit 
was  brought  within  the  period  limited  persons  who  had  been 
disloyal,  but  who  were  subsequently  pardoned  by  the  gen- 
eral amnesty  of  December  25,  1868,  after  the  close  of  said 
period  could  use  their  pardon  in.  aid  of  their  suits  if  brought 
within  the  time. 

(4)  That  Congress  had  plenary  power  at  any  time  to 
authorize  the  payment  of  claims  described  by  section  162  of 
the  Judicial  Code.  It  was,  and  is,  a  matter  of  congressional 
policy  to  give,  or  not  confer,  jurisdiction  at  discretion,  and, 
as  said  in  Erwin's  case,  the  character  of  a  demand  for  the 
proceeds  of  cotton  in  the  Treasury  is  a  claim  for  property 
irrespective  of  whether  the  taking  was  rightful  or  wrongful 

(5)  The  funds  in  the  Treasury  derived  from  the  proceeds 
of  the  sale  of  all  abandoned  or  captured  property  remain 
subject  to  congressional  legislation^  just  as  all  other  funds 
there  are  subject  to  congressional  direction. 

(6)  That  the  amnesty  in  itself  established  proof  of  loyalty 
regardless  of  former  status. 

Have  the  Congress  sufficiently  exercised  this  plenary 
power  by  section  162  of  the  Judicial  Code? 

The  function  of  the  court  is  to  seek  the  intention  of  the 
lawmakers  and  to  apply  the  inferences  arising  from  the 
subject  matter,  because  every  reasonable  inference  must  con- 
trol. In  construing  the  section  under  consideration,  and  to 
arrive  at  the  intent,  the  court  may  recur  to  the  history  of 
the  times  to  ascertain  the  reason  for,  as  well  as  the  meaning 
of,  particular  provisions  of  the  act.  United  States  v.  Union 
Pacific  R.  B.J  91  U.  S.,  79 ;  Preston  v.  Browder,  1  Wheat, 
120;  Aldrich  v.  WiOiams,  3  How.,  24. 

If  Congress  meant  to  apply  other  sections  of  the  Judicial 
Code  to  section  162  (that  loyalty  as  a  fact  was  necessary  to 
be  proven  by  those  aiding  the  Confederate  cause),  the  act 
in  question  would  have  been  purposeless.  It  would  be  an 
act  on  the  statute  book  with  practically  no  meaning,  for  the 
reason  that  the  loyalists  of  the  cotton-growing  belts  were 
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known  to  have  availed  themselves  of  the  remedy  afforded 
them,  and  the  matter  of  pardon  extended  to  others  would 
destroy  the  construction  given  by  the  courts  as  to  the  effect 
of  the  proclamations  of  the  President. 

As  showing  the  motives  of  the  lawmakers,  the  court  can 
also  look  to  the  occurrences  surrounding  the  passage  of  the 
act  Known  as  the  Bartlett  amendment.  Cong.  Bee.,  6l8t 
Cong.,  3d  sess.,*p.  2163.  In  United  States  v.  Craig^  28  Fed. 
Sep.,  798,  the  late  Justice  Brown  (as  district  judge)  de- 
clared that  the  motives  and  history  of  an  act  are  matters 
of  conmion  knowledge.  In  Holy  Trinity  Church  v.  United 
States^  143  U.  S.,  463,  this  declaration  was  cited  with  ap- 
proval. It  was  common  knowledge  that  the  war  closed  as 
a  matter  of  fact,  if  not  in  legal  contemplation,  prior  to  June 
1,  1865.  That  date  was  fixed  in  section  162  with  knowledge 
that  cotton  taken  from  and  after  June  1, 1865,  could  not  be 
used  for  any  hostile  purpose.  With  the  dissolution  of  the 
remnants  of  the  southern  forces  in  April  and  the  early  part 
of  May,  1865,  the  calm  that  came  to  the  country  was  as  pro^ 
found  as  the  hush  that  fell  upon  Europe  when,  after  Water- 
loo, the  Allies  marched  upon  Paris  and  remained  long  enough 
to  reestablish  the  dynasty  of  the  Bourbons.  Intention  to 
afford  relief  to  a  class  could  not  be  more  plainly  implied. 
Intention  of  the  makers  of  an  act  is  as  much  within  the  act  as 
if  it  were  within  the  letter;  for  whatever  is  implied  in  a 
statute,  pleading,  contract,  or  will  is  as  much  a  part  of  it 
as  that  expressed.    BabhWa  Case^  1  Black,  361. 

But  sections  159  and  161  have  some  meaning.  The  gen- 
eral rule  is  that  courts  must  give  force  and  effect  to  all  parts 
of  a  statute  if  possible.  Another  rule  arises  when  there  is 
ambiguity,  and  in  such  cases  the  character  of  the  statute  de- 
termines for  a  strict  or  liberal  construction.  Section  294  of 
the  Judicial  Code  provides  that — 

"  The  provisions  of  this  act,  so  far  as  they  are  substan- 
tially the  same  as  existing  statutes,  shall  be  construed  as 
contmuations  thereof,  and  not  as  new  enactments,  and  there 
shall  be  no  implication  of  a  change  of  intent  by  reason  of  a 
change  of  words  in  such  statute,  unless  such  change  of  in- 
tent shall  be  dearly  manifest" 
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In  Sturges  y.  Orowninahdeld^  4  Wheat.,  202,  Marshall, 
Ch.  J.,  said  it  would  be  dangerous  to  infer  from  extrinsic 
circumstances  that  a  case  for  which  the  words  of  an  in- 
strument expressly  provide  shall  be  exempted  from  its  op- 
eration; that  where  the  different  clauses  of  an  instrument 
bear  upon  each  other  and  would  be  inconsistent  unless  the 
natural  and  common  import  of  words  be  varied,  construc- 
tion becomes  necessary,  and  a  departure  tcom  the  obvious 
meaning  of  words  is  justifiable.  In  the  matter  before  us  it 
was  known  to  the  lawmakers  that  the  courts  had  granted 
relief  to  disloyal  owners  of  cotton  where  the  statutes  of  limi- 
tations had  not  intervened  by  holding  that  proof  of  loyalty 
(as  contradistingui^ed  from  innocence  in  law)  was  not  es- 
sential to  recovery.  Amnesty  became  generally  the  substi- 
tute for  the  want  of  proof  of  loyalty. 

In  reenacting  section  159  the  intent  can  not  be  attributed 
to  Congress  to  exclude  disloyal  claimants  under  section  162 
or,  for  that  matter,  under  any  other  act  from  the  jurisdic- 
tions provided.  Any  such  claimant  may  aver  loyalty  ac- 
cording to  its  legal  effect  without  qualification  or  further 
avertment  If  the  plea  be  traversed,  and  the  claimant  has 
committed  an  offense  within  the  purview  of  any  proclama- 
tion of  amnesty,  the  pleading  may  then  show  the  claimant's 
reliance  upon  the  presidential  proclamations.  If  the  plead- 
ing sets  up  loyalty  with  the  qualification,  as  in  the  present 
case,  that  amnesty  had  been  extended,  such  plea  is  sufficient. 
Any  petitioner  declining  to  aver  that  he  had  at  all  times 
been  loyal  in  fact,  when  at  some  time  he  had  been  disloyal 
in  fact,  brings  himself  within  the  meaning  of  the  law  by 
averring  the  qualification  that  he  had  committed  acts  which 
at  one  time  were  considered  offenses,  but  which,  by  reason 
of  presidential  proclamations,  had  been  blotted  out. 

In  other  words,  where  there  is  a  general  averment  of  loy- 
alty without  qualification,  it  devolves  upon  the  petitioner 
either  to  prove  the  fact  of  loyalty  or  to  plead  the  amnesty 
for  whatever  offense  there  was. 

Congress  have  not  undertaken  to  prescribe  the  evidence 
or  the  effect  thereof  on  which  the  court  may  proceed  to  judg- 
ment where  jurisdiction  is  granted.    That  was  the  ruling  in 
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Klein's  case,  ante.  The  language  of  section  169  is  broad 
enough  to  include  any  violent  opposition  to  the  lawful  au- 
thority of  the  QoTemment,  applies  to  aliens  as  well  as  citi- 
zens, and  prescribes  a  certain  general  allegation  relating 
as  much  to  occurrences  since  the  close  of  the  Civil  War  as 
at  any  period  before  that  time.  In  United  States  v.  Oear^ 
3  How.,  181,  it  was  said  that  all  statutes  are  perpetual  unless 
limited  to  a  particular  time  or  until  repealed  by  an  act  pro- 
fessing to  repeal  them,  or  by  the  necessary  implication  con- 
tained in  a  clause  or  section  of  another  act  directly  bearing 
upon  the  particular  matter  of  the  first  act  Section  169 
seems  to  have  been  reenacted  as  a  permanent  statute  having 
for  its  object  the  desire  to  prevent  rebellion  against  the  Fed- 
eral authority  for  all  time. 

Numbers  of  ex-Confederates  now  living  would  probably 
decline  to  take  an  oath  unqualified  that  they  had  at  all 
times  borne  allegiance  to  the  Government  of  the  United 
States,  because  there  is  contained  on  the  face  of  such  a 
paper  as  much  the  statement  of  a  fact  as  the  recital  of  a  legal 
conclusion  resulting  from  the  effect  of  amnesty.  The  court 
leaves  this  part  of  the  case  as  it  appears  in  the  statement 
above. 

In  administering  the  abandoned  or  captured  property  act 
the  Court  of  Claims  may  have  to  deal  with  cases  where 
claims  are  made  to  fimds  in  the  Treasury  from  particular 
localities  by  conflicting  interests,  because  the  cotton  from 
certain  localities  was  intermingled  after  capture,  the  identity 
lost,  and  likelihood  exists  that  the  fund  will  prove  insuffi- 
cient to  pay  all  in  full.  In  such  cases  the  court  has  the 
power  to  make  the  conflicting  parties  interplead  and  then 
to  marshal  and  distribute  the  assets  pro  rata  among  those 
claimants  where  the  fund  is  f oimd  to  be  insufficient. 

In  the  delay  likely  to  be  created  to  meritorious  suitors 
there  is  cause  to  regret  that  section  162  does  not  contain  a 
limitation  of  time  within  which  all  suits  must  be  brought. 

Defendants'  motion  to  dismiss  the  petition  is  denied. 
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JOSEPH  E.  HOUSTON,  ADMINISTRATOR  OF 
JAMES  MOORE,  DECEASED,  v.  THE  UNITED 
STATES. 

[No.    80695.     Decided    February   9,    1914.] 

Juri8dicti(m, 

An  allegation  that  the  owner  of  cotton  taken  under  the  captnred  or 
abandoned  property  act  waa  pardoned  for  any  aid  to  re- 
bellion during  the  Civil  War  is  a  compliance  with  section 
159  of  the  Judicial  Ck)de  requiring  an  allegation  of  contlnaous 
loyalty,  following  Lincoln,  Admr,,  y.  The  United  Statei. 

The  Reporter's  statement  of  the  case. 

The  averments  of  the  petition  are  sufficiently  stated  in  the 
opinion  of  the  court. 

Mr.  W,  F.  Norrisy  with  whom  was  Mr.  Assistant  Attorney 
General  Huston  Thom/pson^  for  the  motion. 

Section  159  of  the  Judicial  Code  requires  the  claimant  in 
all  ca^es  to  fully  set  forth  in  his  petition  his  loyalty,  and 
where  the  claim  has  been  assigned  that  of  his  decedent,  to 
the  United  States  Grovemment  in  the  following  language: 

**The  claimant  shall  in  all  cases  fully  set  forth  in  his  peti- 
tion *  *  *  that  the  claimant,  ana  where  the  claim  has 
been  assigned  the  original  and  every  prior  owner  thereof,  if 
a  citizen,  has  at  all  times  borne  true  allegiance  to  the  Gov- 
ernment of  the  United  States,  and,  whether  a  citizen  or  not, 
has  not  in  any  way  voluntarily  aided,  abetted,  or  given 
encouragement  to  rebellion  against  the  said  Government." 

Section  160  of  the  Judicial  Code  provides: 

''The  said  allegations  as  to  true  allegiance  and  voluntary 
aidi]^,  abetting,  or  giving  encouragement  to  rebellion  against 
the  (S)vemment  may  be  traversed  by  the  Government,  and 
if  on  the  trial  such  issues  shall  be  decided  against  the  claim- 
ant, his  petition  shaU  be  dismissed." 

By  the  provisions  of  the  foregoing  sections  claimants  are 
required  in  all  cases  to  set  forth  their  own  loyalty,  and  where 
the  claim  has  been  assigned  that  of  their  decedent,  and  if 
such  averment  be  traversed  by  the  Government  and  loyalty 
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not  proven  on  the  i3sue3  thus  raised,  the  petition  shall  be 
dismissed.  This  court  has  passed  upon  a  case  similar  to 
this  and  identical  in  principle,  sustaining  the  motion  to  dis- 
miss the  petition  for  the  reason  that  it  contained  no  all^a- 
tion  of  claimant's  loyalty.  See  BrocJcett's  case,  2  C.  Cls.,  214. 
The  claim  was  for  rent  imder  the  provisions  of  the  abandoned 
and  captiu*ed  property  act.  The  petition  failed  to  set  forth 
the  loyalty  of  claimant  as  required  by  the  statute  and  was 
dismissed  by  the  court  in  the  following  brief  opinion,  per 
curiam: 

**  There  is  no  averment  of  loyalty  in  this  petition,  as  the 
statute  requires.  It  is  essential  there  should  be,  as  the  solici- 
tor has  the  ri^ht  to  traverse  it,  and  he  can  not  traverse  what 
is  not  averren.     The  petition  is  therefore  dismissed." 

The  motion  to  dismiss  the  petition  in  the  aforesaid  case 
was  made  under  the  requirements  of  the  twelfth  section  of 
the  act  of  Congress  approved  March  3,  1863,  the  provisions 
of  which  were  substantially  the  same  as  159  of  the  Judicial 
Code. 

The  language  of  section  162  of  the  Judicial  Code  is  as 
follows: 

''Sec.  162.  That  the  Court  of  Claims  shall  have  jurisdic- 
tion to  hear  and  determine  the  claims  of  those  whose  prop- 
erty was  taken  subsequent  to  June  the  first,  1S65,  under  the 
provisions. of  the  act  of  Congress  approved  March  twelfth, 
1863,  entitled  'An  act  to  provide  for  the  collection  of 
abandoned  property  and  for  the  prevention  of  frauds  in 
insurrectionary  districts  within  the  United  States,'  and  acts 
amendatory  thereof,  where  the  property  so  taken  was  sold 
and  the  net  proceeds  thereof  were  placed  in  the  Treasury  of 
the  United  States;  and  the  Secretary  of  the  Treasury  shall 
return  said  net  proceeds  to  the  owners  thereof  on  the  judg- 
ment of  said  court,  and  full  jurisdiction  is  given  to  said  court 
to  adjudge  said  claims,  any  statute  of  limitations  to  the 
contrary  notwithstanding." 

The  act  of  March  12,  1863,  mentioned  in  section  162  of  the 
Judicial  Code,  known  as  the  abandoned  and  captured  prop- 
erty act,  contains  the  foUowiag  provision: 

"And  any  person  claiming  to  have  been  the  owner  of  any 
such  abandoned  or  captured  property  may,  at  any  time 
within  two  years  after  tne  suppression  of  the  rebeUion,  prefer 
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his  claim  to  the  proceeds  thereof  in  the  Court  of  Claims:  and 
on  proof  to  the  satisfaction  of  said  court  of  his  ownership  of 
saia  property,  of  his  right  to  the  proceeds  thereof,  and  that 
he  has  never  given  anj  aid  or  comfort  to  the  present  rebel- 
lion, to  receive  the  residue  of  such  proceeds,  after  the  deduc- 
tion of  an^  purchase  monev  which  maj  have  been  paid, 
together  with  the  expense  of  transportation  and  sale  of  saia 
property,  and  any  other  lawful  expenses  attending  tJie 
disposition  thereof." 

Sec.  162  gives  the  Court  of  Claims  jurisdiction  over  claims 
under  the  abandoned  and  captured  property  act  where  the 
property  was  taken  subsequent  to  Jime  1st,  1862,  and  re- 
moves the  bar  of  the  statute  of  limitations. 

The  petition  in  the  case  at  bar  does  not  comply  with 
the  requirements  of  section  159  of  the  Judicial  Code  or  the 
abandoned  and  captured  property  act  in  setting  forth  that 
claimant,  or  his  decedent,  has  at  all  times  been  loyal  to 
the  United  States  and  never  been  disloyal  to  said  Govern- 
ment. The  statement  that  ''the  claimant  and  said  dec^ 
dent  have  at  all  times  borne  true  allegiance  to  the  Gov- 
ernment of  the  United  States  and  have  not  in  any  way 
voluntarily  aided,  abetted,  or  given  encouragement  to  re- 
belUon  against  the  said  Government,  that  is  to  say  if  any 
such  acts  were  committed  during  the  late  Civil  War  be- 
tween the  years  1861  and  1866,  a  full  pardon  has  been 
granted  therefor  by  the  President  of  the  United  States" 
does  not  constitute  an  averment  of  the  loyalty  of  claimant 
and  his  decedent,  as  required  by  section  159  of  the  Civil 
Code. 

Claimant  virtually  confesses  that  he  and  his  decedent 
were  disloyal  to  the  United  States  and  seeks  to  avoid  the 
consequence  of  such  disloyalty  by  pleading  pardon  by  the 
President  of  the  United  States.  That  the  pardon  of  the 
President  does  not  enable  a  disloyal  claimant,  or  a  claim- 
ant who  has  been  disloyal,  to  recover  his  property  that  has 
been  conficsated  by  the  Government  or  taken  imder  the 
provisions  of  the  abandoned  and  captured  property  act 
and  sold,  and  the  proceeds  thereof  placed  in  the  United 
States  Treasury,  has  be^u  decided  by  this  court  and  the 
Supreme  Court  of  the  United  States  in  Knate^s  case,  95 
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U.  S.,  149;  where  the  court  held  that  the  general  pardon 
granted  by  the  President  did  not  entitle  claimant  to  the 
proceeds  of  his  property  confiscated  by  the  Goyenunent 
and  condemned  and  sold;  after  the  proceeds  had  been  paid 
into  the  Treasury.     See  syllabus  of  said  casC;  as  follows: 

'*The  general  pardon  and  amnesty  granted  by  President 
Johnson,  by  proclamation,  on  the  26th  of  December,  1868; 
do  not  entitle  one  receiving  their  benefits  to  the  proceeds 
of  his  property  previously  condemned  and  sold  under  the 
confiscation  act  of  July  17,  1862,  12  Stat.,  589,  after  such 
proceeds  have  been  paid  into  the  Treasury  of  the  United 
States." 

In  Haycraffs  case,  112  IT.  S.,  81,  the  court  holds  that  a 
person  who  gave  aid  and  comfort  to  the  rebellion  and  who 
had  not  been  pardoned  until  after  two  years  from  the 
suppression  of  the  rebellion,  can  not,  on  his  preferrii^  his 
petition,  recover  the  proceeds  of  the  sale  of  his  cotton 
under  the  provisions  of  the  abandoned  and  captured  prop- 
erty act.  The  doctrine  as  enunciated  by  this  court  and  the 
Supreme  Court  is  that  a  disloyal  claimant,  or  a  claimant 
who  has  been  disloyal  to  the  Government,  can  not  recover 
for  the  proceeds  of  property  taken  under  the  captured  and 
abandoned  property  act  who  had  not  appUed  for  pardon 
vnthin  two  years  as  prescribed  by  that  act. 

In  BrocJcetfs  case,  2  C.  Cb.,  214,  above  referred  tO;  the 
petitioner  alleged  that  he  had  taken  the  oath  of  amnesty 
prescribed'  by  the  President's  proclamation.  The  court 
ignored  claimant's  plea  of  pardon  in  its  brief  opinion;  in 
dismissing  the  case. 

Mr.  William  B.  King^  Mr.  John  S.  Blair^  and  Mr.  Benja- 
man  Micou  opposed.  Messrs.  King  <&  King^  Mr.  S.  P.  Knutt, 
Messrs.  Herbert  <&  Micou^  and  Messrs.  Maddox  <&  Gatley 
were  on  the  briefs. 

Claimants'  briefs  rely  upon  numerous  decisions  of  the 
Supreme  Court  under  the  Captured  and  Abandoned  Prop- 
erty act  of  March  12,  1863,  sec.  3,  12  Stat.  L.,  820,  declaring 
that  after  the  pardon  it  was  unnecessary  to  prove  adherence 
to  the  United  States  during  the  Civil  War.  These  cases  are 
Exparte   Oarlandj   4    Wall.,    333;  Armstrong' a    Foundry,    6 

72e76*— C  O— TOL  49—15 21 


322  December  Term  1918-14.  [49  c.  cim. 


ArgBmeat    for    tke    Plftlatlff. 

Wall.,  766;  United  States  v.  Paddford,  9  Wall.,  631;  Umt^ 
States  V.  Klein,  13  Wall.,  128;  Armstrong  v.  United  States, 
13  Wall.,  154;  Pargovd  v.  United  States,  13  Wall.,  166; 
Carlisle  v.  United  States,  16  Wall.,  147;  Oshom  v.  United 
States,  91  U.  S.,  474;  WMte  v.  United  iStoftw,  19  C.  Cls.,  436; 
In  Carlisle  v.  United  States,  16  Wall.,  147,  the  Supreme 
Court  said,  p.  153: 

''After  these  repeated  adjudications,  it  must  be  regarded 
as  settled  in  this  court  that  the  pardon  of  the  President, 
whether  granted  by  special  letters  or  by  general  proclama- 
tion, reUeves  claimants  of  the  proceeds  of  captured  and  aban- 
doned property  from  the  consequences  of  participation  in 
the  rebelUon,  and  from  the  necessity  of  establishing  their 
loyalty  in  order  to  prosecute  their  claims.  This  result 
follows  whether  we  regard  the  pardon  as  effacing  the  offence, 
blotting  it  out,  in  the  language  of  the  cases,  as  though  it  had 
neyer  existed,  or  regard  persons  pardoned  as  excepted  from 
the  general  langua^  of  tne  act,  which  requires  clamiants  to 
make  proof  of  theur  adhesion,  during  the  rebeUion,  to  the 
United  States.'' 

This  case  was  expressly  cited  in  Oshom  y.  United  States, 
91  U.  S.,  474.  A  decree  of  condenmation  imder  the  Con- 
fiscation Act  had  been  entered  by  the  District  Court  of 
Kansas  against  the  property  of  a  defendant  taking  part 
in  the  rebellion  and  the  proceeds  of  the  sale  were  in  the 
possession  of  the  court,  when  the  defendant,  being  par- 
doned, applied  for  payment  of  the  proceeds  to  him.  The 
court  said: 

''The  pardon,  in  releasing  the  offence,  obliterating  it  in 
legal  contemplatioiL  Carlisle  y.  United  States,  16  Wall..  161, 
remoyes  the  ground  of  the  forfeiture  upon  wnich  the  oecree 
rests,  and  the  source  of  title  is  then  gone." 

In  Young  y.  United  States,  97  U.  S.,  39,  a  cotton  claim, 
the  Supreme  Court  again  recognized  the  authority  of  this 
rule,  saying,  p.  68: 

"We  haye  decided  that  the  pardon  closes  the  eyes  of  the 
courts  to  the  offending  acts,  or,  perhaps  more  properly,  fur- 
nishes conclusiye  eyidence  that  tney  neyer  existed  as  against 
the  Goyemment." 

Therefore  also  in  this  court  "it  must  be  regarded  as  set- 
tled" that  pardon  relieyes  claimants  for  captured  and  aban- 
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doned  property  from  alleging  antecedent  loyalty  tinder 
either  section  12  of  the  act  of  March  3, 1863, 12  Stat.  L.,  767, 
or  section  3  of  the  act  of  March  12,  1863,  12  Stat.  L.,  820. 
Such  was  the  uniform  practice.  No  question  was  ever 
raised  in  regard  to  it  until  these  motions.  This  is  shown  in 
WJvUe  V.  UniUd  StaUs,  19  C.  CJb.,  440: 

''Since  the  dedsions  of  the  Supreme  Court  in  the  Arm- 
strong and  Fargoud  cases,  already  cited,  this  court  has  not 
required  claimants  to  aver  and  prove  their  loyalty,  although 
the  language  of  the  Revised  Statutes  is  that  thev  shall  set 
out  IQ  their  petition  that  they  have  at  aM  times  Dome  true 
faith  and  allegiance  to  the  Umted  States,  and  have  not  given 
aid  and  comfort  to  rebeHian  in  general,  while  the  loyalty  to 
be  proved  under  the  captured  or  abandoned  property  act  to 
which  those  decisions  referred,  and  the  disloyalty  pardoned 
by  the  proclamation  of  geneoral  amnesty,  related  to  the  late 
rebellion  only. 

"The  reason  that  claimants  are  thus  relieved  from  the  re- 
quirement of  the  Revised  Statutes  as  to  proof  of  loyalty  is 
tnat  it  is  understood  that  the  word  rebellion  as  there  used 
practically,  so  far  as  the  past  is  concerned  and  until  some- 
thing happens,  if  ever,  to  which  it  may  apply  again,  must 
refer  to  the  late  rebellion  only;  and  for  msloyalty  in  that 
rebellion  all  citizens  have  been  pardoned,  and  their  disabili- 
ties to  sue  in  this  court  are  thereby  removed." 

Section  12  of  the  act  of  March  3,  1863,  is  expressly  reen- 
acted  in  section  159  of  the  Judicial  Code;  that  of  March  12, 
1863,  is  impliedly  reenacted  in  section  162.  The  effect  of 
the  reenactment  is  distinctly  declared  in  McDonald  v.  Hovey, 
110  U.  S.,  619,  cited  in  the  Reichman  brief,  p.  11,  as  follows, 
p.  629: 

"So,  upon  a  revision  of  statutes^  a  different  interpreta- 
tion is  not  to  be  given  to  them  without  some  substantial 
change  of  phraseology — some  change  other  than  what  may 
have  Deen  necessary  to  abbreviate  me  form  of  the  law. 
♦  *  «  *  ♦ 

"So  the  Supreme  Court  of  Alabama  has  held,  that  the 
legislature  of  that  State  iu  adopting  the  code,  must  be  pre- 
sumed to  have  known  the  judicial  construction  which  nad 
been  placed  on  the  former  statutes ;  and  therefore,  the  reen- 
actment in  the  code  of  provisions  substantially  tne  same  as 
tJiose  contained  in  a  former  statute  is  a  legislative  adoption 
of  their  known  judicial  constructions.  Ehara/mMS  v.  Harris 
M/ij  26  Ala.,  326.'' 
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This  doctrine  has  been  repeatedly  declared  by  the  Supreme 
Court  of  the  United  States. 
In  Pennock  v.  Dialogue,  2  Pet.,  1,  Justice  Story  says,  p.  18: 

''It  is  doubtless  true,  as  has  been  suggested  at  the  bar, 
that  where  English  statutes,  such  for  instance  as  the  stat- 
ute of  frauds  and  the  statute  of  limitations,  have  been 
adopted  into  our  own  legislation  the  known  and  settled 
construction  of  those  statutes  by  courts  of  law  has  been 
considered  as  silently  incorporated  into  the  acts  or  has  been 
received  with  all  the  weight  of  authority." 

In  The  Abbotsfard,  98  U.  S.,  444,  the  court  said: 

"From  this  it  is  apparent  that  when  the  act  of  1875  was 
passed  words  in  a  statute  Umiting  the  power  of  this  court 
m  the  review  of  cases  where  the  facts  had  been  found  below 
'  to  a  determination  of  the  questions  of  law  arising  upon  the 
record  and  to  the  rulings  of  the  comrt  excepted  to'  had 
acquired,  through  judici^  interpretation,  a  well-understood 
legislative  meamng,  and  that  they  confined  our  jurisdiction 
to  the  reexamination  of  questions  of  law  alone.  Havins" 
that  meaning,  therefore,  it  is  to  be  presumed  they  were  usea 
in  that  sense  in  this  instance  unless  the  contrary  is  in  some 
way  made  to  appear." 

In  United  States  v.  Mooney,  116  U.  S.,  104,  the  following 
very  pertinent  language  is  used,  p.  106: 

"It  is  not  to  be  supposed  that  Congress,  in  using  in  the 
act  of  1875  the  same  language,  so  far  as  the  present  question 
is  concerned,  as  that  employed  in  the  act  of  1789  intended 
to  give  it  a  meaning  different  from  that  put  upon  it  by  this 
court  and  which  had  remained  unchallenged  for  three- 
quarters  of  a  century." 

The  rule  of  the  exclusive  remedy,  announced  in  the  Hoff- 
craft  case,  is  followed  in  the  cases  cited  in  the  Government's 
brief,  Young  v.  United  States,  97  U.  S.,  58,  cited,  p.  27; 
Ford  V.  United  States,  19  C.  Cls.,  524,  cited,  p.  29;  Webb  v. 
United  States,  20  C.  Cls.,  499,  cited,  p.  30;  and  Brandon  v. 
United  States,  46  C.  Cls.,  560,  cited,  p.  31.  These  cases  have 
nothing  to  do  with  pardon. 

HowBY,  Judgey  delivered  the  opinion  of  the  court: 

This  is  one  of  the  class  cases  arising  under  section  162 
of  the  Judicial  Code.  That  section  revives  in  part  the  act 
of  March  12,  1863,  commonly  known  as  the  abandoned  or 
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captured  property  act  and  the  acts  amendatory  thereof, 
where  property  was  taken  and  sold  and  the  net  proceeds 
placed  in  the  Treasury.  Defendants  have  moved  the  court 
to  dismiss  for  the  reason  that  the  petition  does  not  set  forth 
the  loyalty  of  claimant  or  of  his  decedent,  as  required  by 
sections  159  and  162  of  the  Judicial  Code. 

After  the  filing  of  the  motion  by  defendants  to  dismiss, 
a  second  amended  petition  was  filed  by  the  claimant  ad- 
ministrator in  which  it  is  alleged  without  qualification  that 
he,  the  said  administrator,  has  at  all  times  borne  true  alle- 
giance to  the  Grovemment  of  the  United  States.  The  alle- 
gation as  to  the  loyalty  of  the  decedent  is  left  in  in  the 
form  first  stated  where  appears  the  statement  that  the  de- 
cedent during  his  lifetime  bore  true  allegiance  to  the  Gov- 
ernment of  the  United  States ;  that  is  to  say,  if  any  acts  of 
voluntary  aid  or  encouragement  to  rebellion  against  the 
Government  were  committed  during  the  late  Civil  War  be- 
tween the  years  1861  and  1866  a  full  pardon  was  granted 
therefore  by  the  President  of  the  United  States. 

The  questions  involved  in  this  motion  have  been  largely 
treated,  in  the  opinion  of  the  court,  contemporaneous  here- 
with in  the  case  of  Cicero  Z.  Lincoln^  administrator  of 
Joseph  A,  Harvey y  deceased j  v.  The  United  States.  There 
is  a  difference  in  the  pleading  presented  by  the  two  cases. 
In  Lincoln's  case  it  was  alleged  that  the  decedent  at  all 
times  bore  true  allegiance  to  the  Government  of  the  United 
States,  followed  by  an  allegation  of  the  loyalty  of  the  claim- 
ant administrator  and  under  a  second  amendment  further 
followed  by  the  statement  substantially  that  for  any  act, 
either  aiding  or  abetting  rebellion  against  the  Government, 
including  service  in  the  Confederate  Army,  the  claimant 
tad  been  granted  a  full  pardon  by  the  President  of  the 
United  States.  In  the  case  we  are  now  considering  the  alle- 
gation is  without  qualification  that  the  claimant  has  at  all 
times  borne  true  allegiance  to  the  Government  of  the  United 
States.  But,  as  to  the  decedent,  the  recital  as  to  his  loyalty 
is  followed  by  the  statement  that  if  any  such  acts  were  com- 
mitted by  him  in  voluntarily  extending  aid  or  encouraging 
rebellion  such  acts  ^'were  committed  during  the  late  Civil 
War  and  full  pardon  has  been  granted." 
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Taking  the  motion  to  dismiss  as  applicable  under  the 
second  amended  petition  to  the  decedent's  loyalty,  the  parties 
have  endeavored  to  make  the  case  present  for  decision  tiie 
question  only  whether  in  a  claim  for  cotton  in  this  court, 
under  section  162  of  the  code,  the  allegation  and  proof  of  a 
pardon  to  the  original  owner  is  equivalent  to  that  of  con- 
tinued loyalty. 

Section  169  of  the  Judicial  Code,  which  defendents  have 
set  forth  in  their  motion  to  dismiss,  in  connection  with  sec- 
tion 162  of  the  same  code,  is  inapplicable  if  we  should  follow 
the  decision  of  the  court  in  the  case  of  WhUe^  Exec^  v. 
Vmted  States^  19  C.  Cls.  B.,  436.  That  decision  declared 
that  section  1072  of  the  Revised  Statutes  related  only  to 
claimants  of  record,  and  not  the  decedents,  whose  rights  are 
represented  in  the  court  through  executors  or  administra- 
tors.   In  White's  case  it  was  said  that: 

"Claimants  of  record,  in  whatever  capacity  they  bring 
their  action,  are  the  only  claimants  recognized  by  the  court, 
and  it  is  to  them  alone,  in  our  opinion,  that  the  existing 
statute  as  to  proof  of  loyalty  applies." 

The  "  existing  statute  "  at  the  time  that  decision  was  ren- 
dered now  appears  as  section  159  of  the  Judicial  Code,  being 
section  1072  of  the  Revised  Statutes.  The  court's  decision 
was  based  upon  the  ruling  of  the  appellate  court  in  CarroITs 
casey  13  Wall.,  151,  where  it  was  said  that  an  administratrix 
was  the  "  owner  "  of  the  property  taken  within  the  sense  of 
the  statute  and  that  as  to  her  the  provision  requiring  the 
proof  of  loyalty  applied. 

But  the  "owner"  mentioned  in  Carroll's  case  was  an 
administratrix  in  possession  of  the  property  at  the  time  of 
capture.  Here  the  court  is  not  informed  by  the  pleadings 
who  was  in  possession  of  the  property.  This  decision  of  the 
appellate  court  was  upheld  later  in  the  case  of  VUlalongaj 
23  Wall.,  35,  by  the  statement  that  a  person  in  possession  of 
the  property  at  the  time  of  capture — ^lawfully  entitled  to 
possession — must  be  deemed  the  owner  and  entitled  to  re- 
cover the  proceeds  within  the  meaning  of  the  captured  or 
abandoned  property  act. 

It  is  disclosed  in  the  amended  petition  that  there  were 
taken  240  bales  of  cotton  from  the  decedent.    This  allega- 
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tion  is  followed  by  the  statement  that  the  decedent  ^^  had  at 
all  times  borne  true  allegiance  to  the  QoTemment  of  the 
United  States,''  and  had  not  in  any  way  voluntarily  aided, 
abetted,  or  given  encouragement  against  said  Government. 
The  subsequent  language  of  the  petition  is  the  matter  of  the 
pardon. 

As  the  pleadings  stand,  the  petition  states  a  cause  of  ac- 
tion. What  the  proof  may  develop  and  what  questions  may 
be  raised  from  the  proof  must  be  left  open  for  considera- 
tion  hereafter. 

The  motion  to  dismiss  the  cause  is  denied. 


THE  PACIFIC  HARDWAEE  &  STEEL  CO.  v.  THE 

UNITED  STATES. 

[No.  31187.    Decided  February  0,  1914.] 

On  defendants*  Motion  and  Demwrrer. 

During  tbe  years  1905  and  1906  the  plaintiff  and  defendants  entered 
into  several  contracts  whereby  plaintiff  agreed  to  fnmlsh  and 
deliver  certain  materials  at  Mare  Island,  Gal.,  for  use  at  the 
navy  yard  by  a  certain  date  named  in  each  contract  There 
were  delays  in  deliveries  and  the  Government  paid  the  con- 
tract price  minus  certain  deductions  computed  in  accordance 
with  the  terms  of  the  respective  contracts. 
I.  In  entering  into  contracts,  parties  thereto  may   stipulate  for 

liquidated  damages  and  enforce  the  stipulation. 
II.  Parties  may  make  their  own  contract,  and  the  province  of  a 
court  of  law  is  limited  to  its  construction,  and  where  there 
is  no  illegality  or  vitiating  fraud  in  the  agreement,  to  its 
enforcement  according  to  its  terms. 

IIL  Where  parties  entering  into  a  contract  agree  to  submit  their 
differences  growing  out  of  some  feature  of  it  to  the  Judgment 
of  a  bureau,  the  authorities  sustain  such  stipulation. 

The  Reporter*s  statement  of  the  case: 

The  averments  of  the  petition  involved  are  sufficiently 
stated  in  the  opinion  of  the  court. 

Mr,  L.  G.  Bissell,  with  whom  was  Mr.  Assistant  Attorney 
General  Huston  Thompson^  for  the  motion  and  the  demur- 
rer.   Mr.  S.  S.  Ashbaugh  was  on  the  brief. 
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Mr.  F.  B.  Rhodes  in  opposition. 

Out  of  the  maze  of  conflicting  decisions  of  the  Courts,  the 
following  principles  of  law  relating  to  the  subject  of  Kquid- 
ated  damages  can  be  definately  stated: 

1.  The  wording  of  the  contract  is  immaterial,  the  inten- 
tion of  the  parties  alone  governing.  17.  S.  v.  '8(mih  Bethr- 
lehem  Steel  Co.,  205  U.  S.,  106. 

2.  If  the  contract  covers  the  purchase  of  articles  of  such 
a  nature  that  the  actual  damages  arising  from  any  delay  can 
be  ascertained,  then  the  parties  themselves  cannot  liqmdate 
the  damages.  Stratum  v.  Fike,  166  Ala.,  203,  and  Connelly  v. 
Priest,  72  Mo.  App.,  673. 

3.  Where  there  is  any  doubt  as  to  the  proper  construction 
to  be  given  the  clause,  the  contract  must  be  construed  in 
favor  of  the  construction  that  the  same  stands  as  a  penalty 
and  not  liquidated  damages.  Tirikham  v.  ScUori,  44  Mo. 
App.,  659. 

4.  Where  it  appears  that  the  stipulated  sum  is  inserted 
merely  as  a  security  for  performarice,  then  under  no  cir- 
cumstances can  the  clause  be  considered  as  a  liquidated 
damage  clause. 

5.  Even  in  the  event,  at  the  time  of  the  making  of  the 
contract,  the  parties  did  attempt  to  liquidate  the  damages, 
if  subsequently  it  should  appear  that  the  amoimt  of  such 
damages  is  unconscionable  it  will  be  declared  a  penalty. 

6.  Before  a  contract  will  be  construed  as  containing  a  liqui- 
dated damage  clause,  it  must  appear  that  the  amount  of  the 
penalty  was  the  residt  of  a  fair  attempt  to  calculate  or  approxi- 
mate the  damages  which  would  occur  in  the  event  of  delay. 

7.  The  burden  of  proof  is  upon  him  who  seeks  to  claim 
under  an  alleged  liquidated  damage  clause.  Small  v. 
BurJce,  92  App.  Div.,  338,  86  N.  Y.  Supp.,  1066. 

In  connection  with  the  above  seven  principles  of  law  see 
the  recent  very  exhaustive  annotation  of  the  subject  under 
the  case  of  Madler  v.  SUverstone,  L.  R.  A.,  N.  S.,  vol.  34,  p.  1. 

The  Comptroller  of  the  Treasury,  in  discussing  this  very 
question  of  law  under  the  identical  form  of  penalty  clause, 
and  with  exactly  the  same  state  of  facts,  designates  the 
proposition  as  a  reductio  ad  absurdum.  See  Compt.  Dec., 
vol.  17,  p.  365. 
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The  question  as  to  whether  or  not  any  damages  were  sus- 
tained is  a  question  peculiarly  within  the  knowledge  of  the 
defendant  alone,  and  the  Government  has  put  it  beyond  the 
power  of  the  contractor  to  know  whether  or  not  any  dam- 
ages have,  or  have  not,  been  sustained.  Manifestly,  there- 
fore, when  the  time  of  settlement  arrived,  it  was  incumbent 
upon  the  Gov^ernment  Uiat  the  Government  should  allege 
that  same  damages  had  been  sustained,  leaving  aside  the 
question  as  to  whether  or  not  it  should  not  go  further  and ' 
inform  the  contractor  as  to  the  amount  of  such  damages. 
See  M.  S.  decision  Comp.  Treas.,  June  6,  1910.  Appeal 
18279,  J.  H.  Leonard  &  Co. 

But  it  will  be  observed  in  the  two  deductions  made  in  the 
case  that  the  Government  does  not  even  claim  that  there 
was  any  damages  sustained,  and  therefore  it  is  inconceivable 
under  what  theory  it  is  claimed  the  Government  has  a  right 
to  make  any  deductions.  In  other  words,  the  administrative 
officer  says  he  does  not  know  whether  any  damages  have, 
or  have  not,  been  sustained,  but  simply  recommends,  on  gen- 
eral principles,  the  infliction  of  the  full  penalty. 

Campbell,  Chief  Justice^  delivered  the  opinion  of  the 
court: 

During  the  years  1905  and  1906  the  claimant  and  defend- 
ants entered  into  several  contracts  whereby  claimant  agreed 
to  furnish  and  deliver  certain  materials  to  defendants  at 
Mare  Island,  Cal.,  for  use  at  their  navy  yard  by  a  day  cer- 
tain named  in  each  contract  and  for  an  agreed  compensation. 
Each  of  the  contracts  contained  a  stipulation  as  follows : 

'^  It  is  further  covenanted  and  agreed,  as  aforesaid,  that  if 
the  party  of  the  first  part  shall  fail  to  deliver  any  or  all  of 
the  articles  or  materials,  or  to  perform  any  or  all  of  the 
services  herein  contracted  for,  in  conformity  with  the  condi- 
tions and  requirements  of  this  contract,  the  party  of  the 
second  part  shall  make  deductions  as  follows  from  the  con- 
tract price  of  all  supplies  not  satisfactorilv  delivered  or 
services  not  satisf actonlj^  performed  by  the  last  day  of  the 
time  fixed  therefor  by  this  contract,  viz : 

^'TJp  to  and  including  ten  thousand  dollars  ($10,000)  in 
value  at  contract  prices  at  the  rate  of  one-tenth  of  one  per 
cent,  and  above  ten  thousand  dollars  ($10,000^  at  the  rate 
of  one-twentieth  of  one  per  cent  for  each  day^s  delay  imtil 
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satisfactory  delivery  or  performance  shall  have  been  made, 
or  until  such  time  as  the  party  of  the  second  part  may  pro- 
cure the  same,  as  hereinafter  provided,  rejection  of  deliveries 
or  performance  not  to  be  considered  as  waiving  deductions. 
In  case  the  deductions  to  be  made  hereunder  should  equal 
three  per  cent  of  the  stipulated  value  of  the  articles  or  ma- 
terials not  so  delivered  or  services  not  so  performed,  this 
contract  mav,  at  the  option  of  the  bureau,  be  canceled  and 
the  party  of  the  first  part  barred  from  competition  for  the 
.future  contracts :  Provided^  That  when  delays  on  account  of 
which  deductions  may  be  made  or  this  contract  canceled  are 
caused  by  strikes,  riots,  fire,  or  other  disaster,  or  delay  in 
transit  or  delivery  on  the  part  of  the  transportation  com- 
panies, or  if  the  (jovemment  has  suffered  no  damage  or  in- 
convenience on  account  of  the  delay,  such  delays  may,  in  the 
discretion  of  the  bureau,  be  accepted  as  sufficient  cause  for 
waiving  such  deductions  or  cancellation  as  herein  provided." 

There  were  delays  in  deUveries  of  the  materials  specified 
in  some  of  the  contracts,  and  the  Government  paid  the  con- 
tract prices  except  as  follows: 

From  contract  No.  7041,  dated  June  27,  1905,  there  was 
deducted  on  February  2, 1906,  the  sum  of  $8 ;  from  contract 
No.  229,  dated  June  9, 1905,  the  sum  of  $27.46  was  deducted 
on  April  9,  1906 ;  and  from  contract  No.  5421,  dated  Febru- 
ary 28,  1905,  there  was  deducted  the  sum  of  $94.08  on  Au- 
gust 25,  1906,  making  a  total  of  $129.54,  for  which  suit  is 
brought. 

The  amounts  deducted  were  computed  in  accordance  with 
the  terms  of  the  contracts,  and  these,  with  the  exception  of 
dates,  amounts,  and  names,  were  identical  in  form  with  the 
contract  construed  by  this  court  in  CraiM  Co.  v.  United 
States^  46  C.  Cls.,  343.  Defendants  demur  upon  the  ground 
that  the  petition  does  not  state  a  cause  of  action. 

Whatever  may  be  the  rule  in  other  jurisdictions,  it  should 
be  considered  as  settled  for  this  court  by  the  Supreme  Court 
in  United  States  v.  South  Bethlehem  Steel  Co.^  206  U.  S., 
105,  following  Swn  Printing  &  Publ.  Assn.  v.  Moore^  188 
U.  S.,  642,  (where  the  authorities  are  collated  and  re- 
viewed) that  parties  may  stipulate  for  liquidated  damages 
and  enforce  the  stipulation,  and  the  underlying  principle 
in  these  cases  is  that  parties  may  make  their  own  contracts, 
and  that  the  province  of  a  court  of  law  is  limited  to  their 
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constructioii  and,  where  there  is  no  illegality  or  vitiating 
fraud  in  the  agreement,  to  its  enforcement  according  to  its 
terms. 

"A  court  of  law  possesses  no  dispensing  powers;  it  can 
not  inquire  whether  the  parties  have  acted  wisely  or  rashly 
in  respect  to  any  stipulation  they  may  have  thought  proper 
to  introduce  into  their  agreements.  If  they  are  competent 
to  contract  within  the  prudential  rules  the  law  has  fixed  as 
to  parties,  and  there  has  been  no  fraud,  circumvention,  or 
illegality  in  the  case,  the  court  is  bound  to  enforce  the  agree- 
ment." Per  Nelson,  C.  J.,  in  Dakm  v.  WiUiamSy  17  Wend., 
447,  quoted  in  Sun  Printing  <&  Publ.  Assn.  v.  Moore,  supra. 

We  do  not  consider  the  question  of  the  effect  of  the  pay- 
ment in  full  and  receipt  therefor  which  are  urged  in  the 
brief,  because  it  does  not  sufficiently  appear  from  the  petition 
that  such  payment  was  made  or  receipt  given,  and  upon  de- 
murrer we  can  consider  only  the  averments  of  the  petition, 
which  so  far  as  they  are  well  pleaded  are  taken  for  the  pur- 
poses of  demurrer  to  be  admitted. 

The  contention  of  the  claimant  is  that  the  paragraph  from 
the  contract  above  quoted  provides  for  a  penalty  and  not 
for  liquidated  damages,  and  his  argument  is  (1)  that  the 
proviso  in  said  paragraph  gives  to  an  official  a  discretion  or 
power  to  remit  or  release  a  claim  of  the  Government  which 
it  is  not  allowable  by  law  that  he  do;  (2)  that  the  power  to 
release  the  damages  so  given  by  the  paragraph  is  inconsistent 
with  an  agreement  for  liquidated  damages,  which,  it  is 
argued,  must  become  fixed  by  the  terms  of  the  agreement, 
and  therefore  an  asset  of  the  Government  as  soon  as  they 
accrue,  which  may  not  be  remitted  nor  released,  and  that 
therefore  the  defendants  are  remitted  to  a  proof  of  actual 
damages,  if  any. 

If  a  dealer  A  should  agree  to  sell  to  B  and  the  latter  agree 
to  purchase  at  the  agreed  price  of  $100  some  building  ma- 
terial to  be  delivered  on  January  1  and  both  agree  that  if  it 
be  not  delivered  until  January  15  the  price  should  be  one- 
half  of  1  per  cent  of  said  price  less,  and  if  not  delivered  until 
February  1  the  price  should  be  1  per  cent  of  the  said  price 
less,  and  the  material  be  not  delivered  until  February  1, 
would  B  owe  A  $100  or  $99 1.    And  if  there  were  added  to 
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the  agreement  a  stipulation  that  if  B's  architect  should 
decide  that  B  had  not  been  inconvenienced  or  damaged  by 
the  delay  in  delivery  after  January  1,  then  B  should  pay  the 
original  price  of  $100,  woiQd  there  be  anything  illegal  or 
contrary  to  public  policy  in  the  agreement?  It  would  per- 
haps be  conceded  that  if  A  brought  suit  claiming  $100  and 
show  he  had  not  made  delivery  until  February  1,  he  would  be 
required  to  aver  that  B's  architect  had  in  fact  decided  that 
the  delayed  delivery  had  not  inconvenienced  or  damaged  B 
before  his  complaint  would  be  held  good  as  to  the  $1,  as 
against  a  demurrer  directed  to  that  point. 

We  may  not  state  the  case  before  us  as  simply  as  the  sup- 
posititious one  just  mentioned,  because  the  discussion  of  it 
leads  into  the  maze  of  decisions  relative  to  liquidated  dam- 
ages and  penalties;  and  because  of  the  suggestions  that  a 
Government  official  can  not  release  nor  remit  a  claim  due 
the  Government  we  should  not  by  ignoring  it  leave  an  im- 
pression that  its  force  is  not  recognized.  Aside  from,  that 
feature,  the  principle  which  controls  the  illustration  applies 
to  this  case.  And  that  principle  is  that  where  the  parties 
have  made  a  valid  contract,  it  is  enforceable  by  a  court  of 
law  as  made. 

The  injection  of  the  equitable  doctrine  as  to  forfeitures 
into  constructions  of  contracts  by  courts  of  law  has  con- 
tributed no  doubt  to  the  divergent  views  of  the  courts  in 
ascertaining  whether  a  contract  provides  for  liquidated 
damages  or  for  a  penalty.  It  is  of  course  conceded  that 
where  it  provides  a  penalty  the  parties  must  show  actual 
damages.  The  Supreme  Court  has  laid  down  the  rules  for 
our  guidance  in  these  cases  and  we  must  adopt  them  here. 
United  States  v.  Bethlehem  Steel  Co.^  205  U.  S.,  105;  Sun 
Prinfg  c&  Pub.  Assn.  v.  Moore,  183  U.  S.,  669.  See  also 
Phoenix  Iron  Co.  case,  39  C.  Cls.,  526;  Barlow  case,  35  ib,, 
514;  S.  C,  184  XJ.  S.,  123;  Crane  Co.  case,  46  C.  Cls.,  348. 

Eeferring  to  the  case  of  Sun  Printing  <&  Publishing  Asso- 
ciation V.  Moore,  it  was  said :  "  The  principle  decided  in  that 
case  is  much  like  the  contention  of  the  Government  herein. 
The  question  always  is,  What  did  the  parties  intend  by  the 
language  used  ?  When  such  an  intention  is  ascertained  it  is 
ordinarily  the  duty  of  the  court  to  carry  it  out.''    Beth- 


49  a  da.]  Pacific  Hardware  Co.  v.  U.  S.  333 

OvIbUb    •t    the     Govrt. 

lehem  Steel  Co.  case^  205  U.  S.,  119.  In  the  former  case 
Mr.  Justice  White,  now  the  Chief  Justice,  declares  that  the 
contention  embodying  the  conception  of  the  doctrine  of  pen- 
alties and  liquidated  damages  expressed  in  the  phrase  '^  where 
actual  damages  can  be  assessed  from  testimony  "  the  court 
must  disregard  any  stipulation  fixing  the  amount  and  require 
proof  of  the  actual  damages,  to  be  a  doctrine  which  ^is 
wrong  in  principle,  was  unknown  to  the  common  law,  does 
not  prevail  in  the  courts  of  England  at  the  present  time, 
and  it  is  not  sanctioned  by  the  decisions  of  this  court" 
(p.  660).  Again  (p.  661) :  ^  On  the  contrary,  this  court  has 
consistently  maintained  the  principle  that  the  intention  of 
the  parties  is  to  be  arrived  at  by  a  proper  construction  of 
the  agreement  made  between  them  and  that  whether  a 
particular  stipulation  to  pay  a  sum  of  money  is  to  be  treated 
as  a  penalty  or  as  an  agreed  ascertainment  of  damages,  is  to 
be  determined  by  the  contract,  fairly  construed,  it  being  the 
duty  of  the  court  always  where  the  damages  are  uncertain 
and  have  been  liquidated  by  an  agreement  to  enforce  the 
contract.''  And  again  (p.  672) :  "  It  may,  we  think,  fairly 
be  stated  that  when  a  claimed  disproportion  has  been  as- 
serted in  actions  at  law,  it  has  usually  been  an  excessive 
disproportion  between  the  stipulated  sum  and  the  possible 
damages  resulting  from  a  trivial  breach  apparent  on  the  face 
of  the  contract^  and  the  question  of  disproportion  has  been 
simply  an  element  entering  into  the  consideration  of  the 
question  of  what  was  the  intent  of  the  parties,  whether  bona 
fide  to  fix  the  damages  or  to  stipulate  the  payment  of  an 
arbitrary  sum  as  a  penalty  by  way  of  security." 

Applying  these  rules  to  the  contract  before  us,  we  find  no 
great  disproportion  between  the  amoimts  stipulated  and  the 
possible  damages,  apparent  upon  the  face  of  the  instrument, 
and  that  in  the  case  of  these  contracts  the  damages  are  of 
uncertain  nature  is  not  to  be  denied.  The  parties  use  neither 
the  word  "penalty"  nor  the  words  "liquidated  damages," 
but  they  do  declare  that  in  case  of  delay  in  delivery  at  the 
stipulated  time  there  shall  be  deducted  for  each  day's  delay 
an  amount  equal  to  one-tenth  of  1  per  cent  of  the  contract 
price,  where  the  price  is  $10,000  or  less,  and  one-twentieth 
of  1  per  cent  where  the  contract  price  exceeds  $10,000. 
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Under  the  first  provision  (under  which  this  case  arises) 
there  must  have  been  10  days'  delay  before  as  much  as  1  per 
cent  of  the  contract  price  could  be  deducted,  and  correspond- 
ingly for  30  days'  delay  only  3  per  cent  of  the  price  can  be 
taken  off.  This  basis  of  ascertaining  the  damages,  if  we  are 
to  treat  it  as  such,  does  not  appear  to  be  unreasonable  or 
oppressive.  It  indicates,  we  think,  that  the  parties  had  in 
mind  the  inherent  difficulty  of  proving  actual  damages  and 
the  differences  that  might  arise  between  the  parties  in  mak- 
ing settlements  if  there  were  delays  in  delivery.  The  rep- 
resentatives of  the  Government  on  the  one  hand  could  reason 
that  it  was  desirable  to  have  a  provision  in  the  contract 
which  would  render  unnecessary  any  differences  in  settle- 
ment; while  the  contractor  on  the  other  hand  could  reason 
that  such  a  course  was  preferable,  because  if  for  no  other 
reason  it  would  eliminate  the  delays  incident  to  lawsuits 
brought  to  secure  settlements.  Both  parties  realized  that 
damages  for  delay  would  be  of  uncertain  ascertainment, 
expensive,  and  provable  largely  if  not  entirely  by  parol 
testimony.  In  bidding  for  the  right  to  furnish  the  material 
the  contractor^  could,  to  an  extent,  figures  upon  the  con- 
tingency of  delay  and  its  probable  duration  and  make  his  bid 
accordingly.  We  may  assume,  probably,  that  his  bid  left 
some  margin  of  profit  and  the  basis  fixed  upon  was  not  un- 
reasonable in  that  regard.  The  form  of  contract  here  is  the 
same  as  that  under  review  in  the  Crane  Co.  case,  where  ship- 
ments to  the  Canal  Zone  were  involved.  Like  considerations 
are  applicable  here,  and  we  think  it  clear  that  the  parties 
intentionally  contracted  with  reference  to  the  deductions 
provided  for  as  liquidated  damages. 

The  agreement  of  the  parties,  as  shown  above,  may  be 
rendered  as  though  it  declared  that  the  said  deductions  may 
be  made  except  in  case  of  delays  ^'  caused  by  strikes,  riots, 
fire,  or  other  disaster  or  delays  in  transit  or  delivery  by  trans- 
portation companies,"  or  if  the  Government  has  suffered 
no  damage  or  inconvenience  by  reason  of  the  delay  such 
delays  may,  in  the  discretion  of  the  bureau,  be  sufficient  cause 
for  waiving  the  deductions  or  cancellation.  Stated  thus, 
there  could  be  no  question  of  the  right  to  the  deductions 
unless  the  discretion  vested  in  the  ^  bureau  "  affects  the  situa- 
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iton  and  destroys  the  right.  But  the  claimant  insists  that 
the  proviso  is  not  limited  as  we  have  rendered  it,  but  that 
the  discretion  given  the  bureau  permeates  all  the  exceptions 
and  none  of  them  is  ex  proprio  vigore  effective  as  exceptions. 
Considering  this  view,  there  is  certainly  no  reason,  good  in 
law,  why  a  party  may  not  contract  to  make  delivery  at  a 
specified  time  regardless  of  strikes,  riots,  fire,  or  other  dis- 
aster, or  delays  in  transportation,  because  it  is  not  impossible 
for  delivery  to  be  made  in  face  of  said  things. 

It  is  unquestionably  true  that  an  official  of  the  Govern- 
ment is  not  authorized  to  give  away  or  remit  -a  claim  due 
the  Government.  This  rule  is  grounded  in  a  sound  public 
policy  and  is  not  to  be  weakened.  But  it  would  seem  that 
the  argument  based  upon  that  rule  in  this  case  may  prove 
too  much.  Manifestly  the  clause  in  question  (which  we 
denominate  a  proviso)  was  inserted  for  the  benefit  of  the 
contractor,  as  the  prior  clause  secured  the  basis  of  deduction 
allowed  tiie  Government,  and  the  defendants  are  not  now 
attacking  the  proviso.  But  the  claimant's  contention  that 
the  proviso  is  contrary  to  public  policy  and  therefore  void 
may  ignore  a  well-established  principle  in  the  construction 
and  enforcement  of  contracts,  namely,  that  where  a  contract 
contains  distinct  and  separable  stipulations  some  of  which 
are  valid  and  others  illegal  or  contrary  to  public  policy,  and 
they  are  not  so  interdependent  as  that  the  one  can  not 
stand  without  the  other,  the  illegal  or  void  parts  will  not 
necessarily  vitiate  the  parts  which  are  good,  but  may  them- 
selves be  discarded. 

"  It  is  a  settled  principle  of  law  that  where  a  bond  con- 
tains conditions  some  of  which  are  legal  and  others  illegal 
and  they  are  severable  and  separable  the  latter  may  be  dis- 
regarded and  the  former  enforced.''  United  States  v.  Hod- 
son^  10  Wall.,  896 ;  Mara  case^  97  U.  S.,  418,  1  Page  Contr., 
sec.  509.  Neither  party  contends  that  the  invalidity  of  the 
proviso  affects  the  entire  contract,  and  though  it  must  have 
been  inserted  for  the  claimant's  benefit  he  alone  objects 
to  it,  and  it  is  not  apparent  why  the  clause  explicitly  pro- 
viding for  deductions  from  the  price  or  for  liquidated  dam- 
ages may  not  stand  even  if  the  proviso  fails,  or,  to  state  it 
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differently,  not  the  entire  paragraph  but  the  exception  might 
fall,  with  the  result  that  there  could  be  no  waiver  of  any 
deductions  for  delay.  We  suggest  this  point  wiUiout  decid- 
ing it,  preferring  to  consider  the  broader  question. 

We  find  in  the  Bethlehem  Steel  Co,  case,  205  U.  S.,  105, 
that  a  contract  was  construed  as  autnorizing  liquidated  dam- 
ages when  it  contained  a  stipulation  allowing  in  case  of 
failure  to  deliver  at  the  stipulated  time  a  deduction  from 
the  contract  price  to  be  made  '^  in  the  discretion  of  the  Chief 
of  Ordnance,"  and  that  in  the  Crane  Co*  case,  46  C.  Cls., 
853,  a  contract  similar  to  that  under  consideration  was 
upheld. 

It  has  been  held  that  a  provision  in  a  contract  making 
the  decision  of  an  engineer  officer  in  charge  final  as  to  ^  qual- 
ity and  quantity  "  of  material  furnished  or  ^  distance  to  be 
ascertained  "  between  the  parties  will  be  so  treated  and  as  not 
subject  to  review  by  the  courts  in  the  absence  of  fraud  or 
such  gross  error  as  implies  bad  faith  or  a  failure  to  exercise 
an  honest  judgment  in  the  premises.  Kihiberg  v.  United 
States,  97  U.  S.,  898;  Sanger  and  Moody  v.  United  States, 
40  C.  Cls.,  47,  68;  Sweeney  v.  United  States,  109  U.  S.,  618; 
Martinshurg,  etc.,  R.  Co.  v.  March,  114  U.  S.,  549;  Gleason 
case,  175  TJ.  S.,  688 ;  Barlow  case,  184  U.  S.,  128. 

In  the  Oleason  case  a  term  in  the  contract  was  that  if 
the  contractors  should  by  freshets,  ice,  or  o«;her  force  or 
violence  of  the  elements  and  by  no  fault  of  their  own  be 
prevented  from  completing  the  work  or  delivering  the  ma- 
terial at  the  time  agreed  upon,  such  additional  time  should 
be  allowed  as  in  the  judgment  of  the  engineer  shall  be  rea- 
sonable, and  with  regard  thereto  the  court  said  (p.  604)  : 

^^  In  other  words,  the  parties  agreed  that  if  the  contractors 
should  fail  to  complete  their  contract  within  the  time  stipu- 
lated they  should  have  the  benefit  of  the  judgment  of  the 
engineer  as  to  whether  such  failure  was  the  result  of  their 
own  fault  or  of  forces  beyond  their  control,  and  in  the  latter 
event  of  his  judgment  as  to  what  extension  of  time  would  be 
just  and  reasonable."  It  was  held  therefore  that  the  con- 
tractor's right  or  privilege  to  a  further  extension  ^  depended 
upon  the  judgment  of  the  engineer  in  charge  when  applied 
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to  "  for  such  extension.  No  actual  loss  or  damage  was  shown 
there  "  by  reason  of  the  noncompletion  of  the  work,  and  as 
no  forfeitures  were  declared  at  the  times  of  the  several 
extensions  "  they  were  deemed  to  have  been  waived. 

We  do  not  mean  to  disturb  the  salutary  rule  relative  to 
the  power  of  Gk>vemment  officials  or  agents  to  waive  or 
release  claims  or  assets  of  the  Government,  nor  do  we  do 
so  in  this  case.  But  where  the  parties  made  the  contract 
before  us  agreeing  to  submit  their  differences  growing  out 
of  some  feature  of  the  contract  to  the  judgment  of  a  bureau, 
we  think  the  authorities  above  cited  sustain  us  in  upholding 
the  stipulation  as  made.  Of  course,  if  there  were  fraud  or 
such  gross  error  as  implies  bad  faith  or  a  failure  to  exercise 
an  honest  judgment  in  deciding  that  the  deductions  be  not 
made,  the  Gk)vemment  would  not  be  bound  and  the  con- 
tractor would  remain  liable. 

It  follows  that  defendant's  motion  for  a  new  trial  should 
be  granted,  the  demurrer  sustained,  and  the  petition  dis- 
missed.   And  it  is  so  ordered. 

Atkinson,  Jtidge,  dissents : 

I  can  not  agree  with  the  above  conclusion,  and  refer  to  my 
published  opinion  in  this  case,  48  C.  Cls.,  400,  for  my  rea- 
sons for  this  dissent. 


M.  H.  FKENCH,  ADMINISTRATOR,  v.  THE  UNITED 
STATES,  AND  THE  APACHE  INDIANS. 

[Indian  Depredations,  No.  8907.    Decided  February  9,  1914.] 

On  the  Proofs. 

Tbe  petition  was  filed  by  Bmma  B.  French,  wife  of  M.  H.  French. 
Bnmia  B.  French  subsequently  died,  and  M.  H.  French  be- 
came the  administrator  of  her  estate,  and  by  amendment  be- 
came a  party  plaintiff  in  his  individual  right,  the  case  pro- 
ceeding in  his  name  as  the  personal  representative  of  his  de- 
ceased wife  and  for  himself  individually.  The  property  taken 
being  community  property  under  the  laws  of  Arlsona.  Both 
M.  H.  French  and  his  wife,  Bmma  B.  French,  were  at  the 
time  of  the  taking  citizens  of  the  United  States. 
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I.  It  is  well  eBtabllshed  that  the  rights  and  liabilities  of  the  parties 
are  to  be  determined  in  accordance  with  enactments  prior  to 
the  Indian  trade  and  intercourse  act  of  Jane  30,  1834,  4  Stat 
L.,  729,  as  modified  by  the  act  of  February  28,  1859,  11  Stat. 
L.,  406,  and  the  joint  resolution  of  June  26,  1860,  12  Stat 
L.,  120,  where  two  class  of  cases  are  provided  for:  (1) 
Those  involying  wrongs  by  Indians  outside  of  their  reserra- 
tions,  and  (2)  those  involYlng  wrongs  within  the  reserrations 
where  the  Injured  party  was  lawfully  in  the  Indian  country. 
II.  The  Indian  depredation  act  imposes  the  jurisdictional  condition 
that  a  depredation  for  which  the  Government  can  in  any 
event  be  made  to  respond  must  have  been  committed  "  without 
just  cause  or  provocation  on  the  part  of  the  oioimt**  of  the 
property  taken  or  destroyed,  and  this  condition  does  not  op- 
erate retrospectively  upon  the  rights  of  the  plaintiff  or  the 
liabilities  of  the  defendants. 
III.  In  this  class  of  cases  the  court  has  not  been  disposed  to  accept 
the  uncorroborated  testimony  of  a  plaintiff  upon  a  material 
question  as  sufficient  proof  of  the  fact 
lY.  The  liability  which  the  Government  assumes  under  the  jurisdic- 
tfonal  act  is  one  of  ** guaranty^  and  the  conditions  upon 
which  the  guaranty  can  be  invoked  are  either  that  the  In- 
dians in  amity  invaded  the  white  mans'  country  or  that  the 
white  man  was  lawfully  within  Indian  country. 

y.  A  survey  of  an  Indian  reservation  made  under  authority  of  the 
General  Land  Office  fixes  the  lines  which  will  control  the 
court  when  a  question  arises  as  to  whether  a  claimant  was 
within  or  without  the  particular  reservation  at  the  time  of 
alleged  depredation. 
VI.  It  is  a  well-settled  rule  of  law  that  the  power  to  make  correct 
surveys  of  the  public  lands  belongs  exclusively  to  the  political 
department  of  the  Government,  and  the  courts  do  not  under- 
take to  control  their  action. 

The  Reporter's  statement  of  the  case : 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  The  claimant,  M.  H.  French,  as  administrator  of  Emma 
B.  French,  deceased,  his  wife,  and  in  his  individual  capacity 
having  been  admitted  as  a  party  to  the  suit,  was  at  the  date 
of  the  alleged  depredation  a  citizen  of  the  United  States, 
and  his  said  wife,  Emma  B.  French,  was  also  a  citizen  of  the 
United  States  at  said  time. 

II.  Indians  of  the  Apache  Tribe,  then  in  amity  with  the 
United  States,  in  Apache  County,  Ariz.,  on  or  about  the  1st 
day  of  September,  1881,  took  and  destroyed  property  be- 
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longing  to  the  said  Emma  B.  French  and  M.  H.  Frendi,  of 
the  kind  and  character  set  forth  in  the  petition,  of  the  aggre- 
gate value  of  $3,775. 

Said  property  so  taken  was  community  property  under 
the  laws  of  Arizona,  in  which  the  said  husband  and  wife  each 
owned  a  half  interest. 

m.  The  White  Mountain  Indian  Reservation  was  set 
apart  as  such  by  Executive  orders  made  in  1871  and  1872. 
The  last-mentioned  order  made  an  addition  to  the  said  reser- 
vation, to  be  thereafter  known  as  the  "  San  Carlos  Division 
of  the  White  Mountain  Indian  Reservation,"  so  as  to  ^^  make 
the  entire  boundary  of  the  White  Mountain  Reserve  as  fol- 
lows,'' namely : 

"  Starting  at  the  point  of  intersection  of  the  boundary  be- 
tween New  Mexico  and  Arizona  with  the  south  edge  of  the 
Black  Mesa,  and  following  the  southern  edge  of  the  Black 
Mesa  to  a  point  due  north  of  Sombrero  or  Plumoso  Butte ; 
thence  due  south  to  said  Sombrero  or  Plumoso  Butte;  thence 
in  the  direction  of  the  Piache  Colorado  to  the  crest  of  the 
Apache  Mountains,  following  said  crest  down  the  Salt 
River  to  Pinal  Creek  to  the  top  of  the  Pinal  Mountains; 
thence  due  south  to  a  point  15  miles  south  of  the  Gila  River ; 
thence  east  with  a  line  parallel  with  and  15  miles  south  of  the 
Gila  River  to  the  boundary  of  New  Mexico;  thence  north 
along  said  boundary  to  its  intersection  with  the  south  edge 
of  the  Black  Mesa,  the  place  of  beginning." 

No  change  was  made  by  Executive  order  thereafter  which 
affected  the  north  boundary  of  said  Indian  reservation  as 
stated  in  the  Executive  order  of  December  14,  1872,  except 
an  Executive  order  made  July  21,  1874,  restoring  to  the 
public  domain  ^^  that  portion  of  the  White  Mountain  Reser- 
vation in  Arizona  Territory  lying  east  of  109°  80'  west  longi- 
tude," thus  changing  the  northeast  comer  of  the  reservation 
as  formerly  fixed,  but  making  no  change  in  the  northwest 
comer  of  the  reservation. 

rV.  A  survey  of  the  White  Mountain  Indian  Reservation 
ordered  by  the  General  Land  Office  in  1888  was  duly  executed 
\mder  the  direction  of  that  office  and  was  accepted  in  Febru- 
ary, 1889,  by  the  General  Land  Office,  and  all  maps  issued 
or  promulgated  by  the  Land  Office  since  that  date  have  fol- 
lowed that  survey.  Prior  to  that  survey  and  in  1882  the 
War  Department  had  been  asked  to  detail  an  engineer 
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officer  to  run  the  northern  boundary  line  of  said  reservation 
and  mark  the  same  on  the  groimd  in  a  suitable  manner, 
which  recommendation  was  carried  into  effect  by  the  execu- 
tion of  a  survey  by  First  Lieut.  Bingham,  Corps  of  Engi- 
neers, United  States  Army,  in  September,  October,  and  No- 
vember, 1883,  and  completed  in  November,  1884.  The  sur- 
vey made  by  the  Land  Office  in  1888  was  substantially  identi- 
cal with  the  survey  made  by  Lieut.  Bingham.  Following  the 
line  established  by  him,  the  line  of  the  north  boundary  fol- 
lowed the  south  edge  of  the  Black  Mesa  as  nearly  as  practi- 
cable from  the  said  point  in  longitude  109^  30^  W.  to  a 
point  due  north  of  Sombrero  or  Plumoso  Butte,  being  the 
point  referred  to  in  the  Executive  order.  The  records  of 
the  General  Land  Office  do  not  show  any  survey  of  the  north 
boundary  of  said  reservation  prior  to  the  survey  executed  in 
September,  1889,  as  above  stated,  except  the  survey  executed 
by  Lieut.  Bingham,  and  both  of  which  surveys  were  executed 
subsequent  to  the  alleged  depredation. 

No  evidence  is  adduced  to  show  any  authorized  survey  of 
the  north  boundary  line  of  the  said  reservation  prior  to  the 
dates  of  1883  and  1888. 

V.  The  said  M.  H.  French  and  wife,  Enmia  B.  French, 
located  at  or  near  what  was  known  as  "  Miners'  Camp  "  in 
the  early  part  of  1880,  and  within  the  White  Moimtain  In- 
dian B^rvation,  the  north  line  of  which,  as  ascertained  by 
the  said  survey  executed  and  accepted  by  the  General  Land 
Office,  was  some  10  or  more  miles  north  of  Miners'  Camp. 

Mr,  Harry  Peyton  for  the  plaintiff.  Ur.  John  W.  Clark 
was  on  the  brief. 

Mr.  George  T.  Stormont^  with  whom  was  Mr.  Assistant 
Attorney  General  Hv^ton  Thompson^  for  the  defendants. 

Campbell,  Chief  Justice^  delivered  the  opinion  of  the 
court: 

This  suit  is  brought  under  the  Indian  depredation  act  of 
1891  (26  Stat.  L.,  851),  which  is  entitled  "An  act  to  provide 
for  the  adjudication  and  payment  of  claims  arising  from 
Indian  depredations."  Speaking  of  this  act,  Nott,  Ch.  J., 
in  the  Welch  case^  32  C.  Cls.,  109,  says :  "  It  affords  a  remedy 
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for  already  existing  claims,  but  neither  defines  them  nor 
creates  new  liabilities  against  Indians.^'  To  the  same  effect 
are  Jasgar  case^  83  C.  Cls.,  214-217 ;  Merchant  case^  35  ib., 
403<405;  McCoy  case^  38  ib.,  163;  Hayt  case^  38  ib.,  455; 
ThonUson  case^  35  ib.,  395. 

By  these  and  other  cases  which  might  be  cited  it  is  estab* 
lished  that  the  rights  and  liabilities  of  the  parties  are  to  be 
determined  in  accordance  with  enactments  prior  to  said  act, 
which  in  this  class  of  cases  are  the  Indian  trade  and  inter- 
course act  30th  June,  1834  (4  Stat.  L.,  729),  as  modified 
by  the  act  of  28th  February,  1859  (11  Stat.  L.,  401),  and 
the  joint  resolution  25th  June,  1860  (12  Stat.  L.,  120). 

Two  classes  of  cases  are  provided  for:  (1)  Those  involv- 
ing wrongs  by  Indians  outside  of  their  reservations;  (2) 
those  involving  wrongs  within  the  reservations  where  the 
injured  party  was  lawfully  in  Indian  country  {Merchant 
casej  35  C.  Cls.,  403;  see  also  Andrews  casej  179  U.  S.,  96). 
Ab  expressed  by  Chief  Justice  Nott  in  the  Welch  case^  32 
C.  Cls.,  109: 

^  But  the  statute  assured  indemnity  to  white  men  only  in 
these  two  classes  of  cases,  viz,  where  the  Indians  were  in- 
truders in  the  white  man's  country  and  where  the  white  man 
was  lawfully  within  the  Indians'  country." 

And  this  construction  follows  the  language  of  section  17 
of  the  said  act  of  June  30, 1834,  which  provides : 

^^That  if  any  Indian  or  Indians,  belonging  to  any  tribe 
in  amity  with  the  United  States,  shall,  within  the  Indian 
country,  take  or  destroy  the  property  of  any  person  law- 
fully within  such  country,  or  shall  pass  from  the  Indian 
country  into  any  State  or  Territory  inhabited  by  citizens  of 
the  United  States  and  there  take,  steal,  or  destroy  any 
horse,  horses,  or  other  property  belonging  to  any  citizen  or 
iidiabitant  of  the  United  States,"  redress  may  be  had  as 
provided  in  said  act,  ^^  and  in  the  meantime,  in  respect  to  the 
property  so  taken,  stolen,  or  destroyed,  the  United  States 
guarantee  to  the  party  so  injured  an  eventual  indemnifica- 
tion." It  is  also  provided  that  "if  any  nation  or  tribe  to 
which  such  foffending]  Indian  may  belong  receive  an  an- 
nuity from  the  United  States,  such  claim  shall  at  the  next 
payment  of  the  annuity  be  deducted  therefrom  and  paid  to 
the  party  injured,  and  if  no  annuity  is  payable  to  such 
nation  or  tribe  then  the  amount  of  the  claim  shall  be  paid 
from  the  Treasury  of  the  United  States.^* 
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The  act  thus  defines  a  right  which  it  creates,  and  by  the 
said  act  of  1891  a  forum  is  provided  for  its  enforcement. 
In  the  cases  cited  it  is  pointed  out  that  the  Indian  depreda- 
tion act  imposes  the  jurisdictional  condition  that  a  depre- 
dation for  which  the  Government  can  in  any  event  be  made 
to  respond  must  have  been  committed  '^without  just  cause 
or  provocation  on  the  part  of  the  owner  "  of  the  property 
taken  or  destroyed,  and  that  this  condition  does  '^  not  oper- 
ate retrospectively  upon  the  rights  of  the  claimant  or  the 
liabilities  of  the  defendants."    Weldh  case^  32  C.  Cls.,  109. 

It  is  manifest  therefore  that  to  be  entitled  to  recover  the 
claimant  must  bring  his  case  within  one  of  the  two  cate- 
gories provided  for  in  the  statute.  Was  claimant  ^^  within 
the  Indian  country,"  and  was  he  "lawfully  within  such 
country?" 

The  contention  in  this  case  is  principally  directed  to  the 
answer  to  these  questions.  The  scene  of  the  alleged  depre- 
dation was  in  Arizona,  a  part  of  the  country  which  was  not 
included  in  the  general  designation  of  "Indian  country" 
defined  in  the  first  section  of  the  act  of  June  30,  1834,  and 
this  court  had  occasion  to  consider  the  question  in  HayV% 
case^  38  C.  Cls.,  455,  as  to  whether  the  territory  acquired  by 
the  United  States  from  Mexico  under  the  treaty  of  Guada- 
lupe Hidalgo  was  under  the  acts  above  mentioned  Indian 
country.  In  a  carefully  considered  opinion  by  Howry,  J., 
it  was  held  that  the  territory  ceded  by  Mexico  to  the  United 
States  was  not  "  Indian  country  "  until  set  apart  as  a  reser- 
vation for  Indians.  Speaking  of  the  rights  of  the  Utahs, 
which  was  the  tribe  defendants  in  the  Hayt  case,  it  was 
said:  "It  became  Indian  country  when  the  United  States 
set  apart  a  reservation  and  not  imtil  then  and  to  the  extent 
of  the  reservations  assigned  to  them  only"  (p.  464).  An 
Indian  reservation  may  be  created  and  set  apart  by  treaty, 
act  of  Congress,  or  Executive  order.  Gibaon  v.  Anderson^ 
131  Fed.,  39 ;  Orisar  v.  McDowell^  6  Wall.,  363-381. 

The  White  Mountain  Beservation  was  first  selected  as  an 
Indian  reserve  under  instruction  of  the  Secretary  of  the 
Interior  and  was  set  apart  as  an  Indian  reservation  by 
Executive  orders  dated  November  9,  1871,  and  December  14, 
1872.    In  the  Executive  order  of  the  latter  date  an  addi- 
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tional  tract  of  country,  to  be  thereafter  known  as  the  ^^  San 
Carlos  Division  of  the  White  Mountain  Indian  Reserva- 
tion/' was  added  to  the  "  White  Mountain  Indian  Reserva- 
tion "  in  the  Territory  of  Arizona,  so  as  to  ^'make  the 
entire  boundary  of  the  White  Mountain  Reserve  as  fol- 
lows, Kappler,  Ind.  Affairs,  vol.  1  Laws,  2d  ed.,  p.  813,  viz : 

^^  Starting  at  the  point  of  intersection  of  the  boundary 
between  New  Mexico  and  Arizona  with  the  south  edge  of 
the  Black  Mesa,  and  following  the  southern  edge  of  the 
Black  Mesa  to  a  point  due  north  of  Sombrero  or  Plumoso 
Butte;  thence  due  south  to  said  Sombrero  or  Plumoso  Butte; 
thence  in  the  direction  of  the  Piache  Colorado  to  the  crest 
of  the  Apache  Mountains,  following  said  crest  down  the 
Salt  River  to  Pinal  Creek  to  the  top  of  the  Pinal  Moun- 
tains ;  thence  due  south  to  a  point  15  miles  south  of  the  Gila 
River;  thence  east  with  a  Ime  parallel  with  and  15  miles 
south  of  the  Gila  River  to  the  Doundary  of  New  Mexico; 
thence  north  along  said  boundarv  line  to  its  intersection 
with  the  south  edge  of  the  Black:  Mesa,  the  place  of  be- 
ginning." 

As  was  said  by  the  Supreme  Court,  "  It  may  be  observed 
that  the  White  Mountain  Indian  Reservation  was  a  legally 
constituted  Indian  reservation."  In  re  Wilson^  140  U.  S.,  575. 

The  contention  in  this  case  involves  the  northern  boundary 
of  the  reservation,  and  the  claimant  insists  that  his  ranch 
and  the  property  he  had  fenced  were  north  of  the  reserva- 
tion. It  is  conceded  that  his  location  at  the  date  of  the  dep- 
redation alleged  was  several  miles  south  of  the  northern 
boundary  as  surveyed  by  the  Government  in  1888.  As  will 
be  noted  from  the  boundaries  given  in  the  Executive  order 
of  December  14,  1872,  the  northern  boundary  is  described 
as  '^  starting  at  the  point  of  intersection  of  the  boundary 
between  New  Mexico  and  Arizona  with  the  south  edge  of 
the  Black  Mesa  and  following  the  southern  edge  of  the  Black 
Mesa  to  a  point  due  north  of  Sombrero  or  Plumoso  Butte." 
A  mesa  is  defined  to  be  a  tableland  or  plateau  with  an  abrupt 
or  steeply  sloping  side  or  sides  often  bordering  a  valley ;  a 
high  terrace,  Wehater^s  Dictionary;  Encyclopedia  Britan- 
nica^  and  they  are  said  to  be  common  in  the  southwestern 
United  States. 

Stoneroad  v.  Stoneroad^  158  U.  S.,  240,  involved  the 
question  of  a  claim  under  a  Mexican  land  grant,  describing 
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the  lands  in  New  Mexico  as  bounded  '^  on  the  north  by  the 
landmarks  of  the  sitio  of  Don  Antonio  Oritz  and  the  mesa 
of  the  aguage  de  la  Yegua,  on  the  south  by  the  river  Pecos, 
on  the  east  by  the  mesa  of  Pajarito,  on  the  west  by  the  point 
of  the  mesa  of  the  Chupaines."  The  following  language  is 
quoted  by  the  Supreme  Court  from  the  report  of  the  sur- 
veyor general  of  New  Mexico  who  passed  upon  the  claim: 
''  The  boundaries  set  forth  in  the  granting  decree  are  natural 
points,  well  known  to  all  the  community,  and  in  the  absence 
of  any  survey,  which  was  not  required  in  the  grant,  are 
amply  sufficient  to  designate  such  portions  of  land  as  were 
intended  to  be  severed  from  the  public  domain."  We  make 
this  quotation  because  of  its  description  of  a  mesa  such  as 
was  the  north  boundary  of  the  Indian  reservation  in  ques* 
tion,  and  we  shall  also  have  occasion  to  refer  to  the  prin- 
cipal question  decided  in  said  case. 

That  the  '^  Black  Mesa  "  was  a  well-defined  natural  bound- 
ary seems  manifest  from  the  facts  that  its  southern  edge, 
where  it  intersected  the  line  between  New  Mexico  and  Ari- 
zona, was  chosen  for  a  starting  point,  that  being  the  north- 
east corner  of  the  reservation,  and  the  northwest  comer, 
many  miles  distant,  was  to  be  a  point  on  the  southern  edge 
of  the  same  Black  Mesa  due  north  of  Sombrero  or  Plumoso 
Butte,  a  well-known  point  considerably  to  the  south;  that 
in  April,  1876,  an  Executive  order  was  issued  restoring  to 
the  public  domain  a  large  area  of  the  ^^  White  Mountain 
Indian  Beservation  "  lying  west  of  a  line  which  started  at 
'^  the  northwest  comer  of  the  present  reserve,  a  point  at  the 
southern  edge  of  the  Black  Mesa  due  north  of  Sombrero  or 
Plumoso  Butte,  thence  due  south,"  etc.  (thus  again  recog- 
nizing the  definiteness  of  the  southern  edge  of  the  Black 
Mesa  at  the  northwest  comer  of  the  reservation ;  and  again, 
when  the  northeast  comer  was  changed  from  its  point  of 
original  location  to  a  point  in  longitude  109**  80'  W.  by 
Executive  order  of  July  21,  1874,  we  must  assume  that  the 
south  edge  of  the  Black  Mesa  was  there  also  for  a  starting 
point. 

No  authoritative  survey  of  this  northern  boundary  appears 
to  have  been  made  until  1888,  which  followed  the  south  edge 
of  the  Black  Mesa  as  nearly  as  practicable  from  a  point  in 
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longitude*  109''  30'  W.  to  a  point  due  north  of  Sombrero  or 
Plumoso  Butte.  The  northeast  comer  was  located  in  longi- 
tude 109°  30'  W.  instead  of  on  the  line  between  New  Mexico 
and  Arizona  because  of  the  Executive  order  of  July  21, 
1874,  restoring  to  the  public  domain  ^'that  portion  of  the 
White  Mountain  Heservation  in  Arizona  Territory  lying 
east  of  109  degrees  80  minutes  west  longitude,"  and  we 
must  assume  that  said  corner  was  located  on  the  south  edge 
of  the  Black  Mesa  at  that  point. 

The  General  Land  Office  caused  said  survey  of  the  north 
line  of  the  White  Mountain  Indian  Reservation  to  be  made 
in  1888,  which  was  accepted  by  the  Commissioner  of  the 
General  Land  Office  February  6,  1889,  This  survey,  it 
appears,  was  executed  in  compliance  with  a  request  from 
the  Commissioner  of  Indian  Atfairs,  who  advised  the  Secre- 
tary of  the  Interior  of  the  desirability  of  the  survey,  and 
who  had  recommended  in  1882  that  the  War  Department  be 
asked  to  detail  an  engineer  officer  to  run  the  northern  bound- 
ary line  of  the  reservation.  Lieut.  Bingham,  Corps  of  Engi- 
neers, United  States  Army,  executed  a  survey  of  a  portion 
of  the  northern  boundary  in  1883  and  completed  it  in  1884, 
and  these  two  surveys  were  substantially  identical,  following 
the  south  edge  of  the  Black  Mesa  as  nearly  as  practicable 
from  a  point  in  longitude  109°  30'  W.  to  a  point  due  north 
of  Sombrero  or  Plumoso  Butte. 

There  does  not  appear  anything  of  record  in  the  General 
Land  Office  or  the  Indian  Office  which  would  indicate  an 
earlier  survey  of  the  north  boundary  than  that  executed  by 
Lieut.  Bingham  in  1883  and  1884,  and  substantially  followed, 
as  above  stated,  in  1888.  All  Land  Office  maps  published 
since  1889  shows  the  boundary  according  to  said  survey. 

The  claimant's  ranch  was  at  Miners  Camp,  a  place  10  or 
more  miles  south  of  the  northern  boundary  line  of  the  reser- 
vation (and  therefore  within  the  reservation),  according  to 
the  said  survey  of  1888,  as  well  as  that  of  Lieut.  Bingham, 
made  in  1883-84. 

From  what  has  been  said  it  would  seem  that  the  Black 
Mesa  may  have  afforded  a  natural  or  permanent  object  and 
boimdary,  distinguishable  from  other  objects  and  as  is  gen- 
erally recognized  courses  and  distances  in  a  survey  yield  to 
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known  visible  and  definite  objects.  Shipp  y.  'MUlerj  2 
Wheat.,  316.  However,  a  survey  was  actually  executed  and 
accepted  by  the  Commissioner  of  the  Land  Office.  Except 
in  the  particulars  noted  above,  there  was  no  Executive  order 
issued  after  the  establishment  of  the  White  Mountain  Indian 
Reservation  which  increased  or  diminished  or  affected  its 
northern  boundary. 

By  section  2115,  Eev.  Stat.,  it  is  provided  that — 

"  Whenever  it  becomes  necessair  to  survey  anv  Indian  or 
other  reservations  or  any  lands  tne  same  shall  be  surveyed 
under  the  direction  and  control  of  the  General  Land 
Office,"— 

which  acts  under  the  direction  of  the  Secretary  of  the  In- 
terior. 

In  the  said  case  of  Stoneroad  v.  Stoneroad^  168  U.  S.,  240, 
a  survey  had  been  recommended  by  the  surveyor  general  and 
was  made  prior  to  the  issuance  of  a  patent  under  the  direc- 
tion and  control  of  the  Greneral  Land  Office.  The  plaintiff 
there  insisted  upon  two  propositions,  the  first  of  which  it 
is  unnecessary  to  advert  to  here,  and  contended,  "second, 
that  the  survey  did  not  conform  to  the  boundaries  of  the 
grant  and  therefore  should  be  judicially  corrected."  Both 
propositions  were  held  to  be  untenable,  and  referring  to  the 
one  just  quoted  the  court  said :  "  The  second  proposition  is 
equally  imsound.  It  presupposes  the  existence  in  the  courts 
of  the  United  States  of  a  power  to  survey  the  public  domain, 
and  thus  discharge  a  function  confided  by  law  to  an  admin- 
istrative branch  of  the  Government,"  and  quoted  approv- 
ingly from  Knight  v.  Land  Association^  142  U.  S.,  161,  as 
follows :  "  It  is  a  well-settled  rule  of  law  that  the  power  to 
make  correct  surveys  of  the  public  lands  belongs  exclusively 
to  the  political  department  of  the  Government,  and  that  the 
action  of  that  department,  within  the  scope  of  its  authority, 
is  unassailable  in  the  courts  except  by  a  direct  proceeding. 
Cragin  v.  Powell,  128  U.  S.,  691." 

When,  therefore,  we  find  a  boundary  fixed  by  Executive 
order,  as  in  this  case,  subsequently  surveyed  by  the  direction 
of  and  accepted  by  the  legally  constituted  authority  for  that 
purpose,  we  might  very  well  rest  the  decision  of  the  ques- 
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tion  upon  the  authority  of  said  cases,  because  if  the  survey 
were  wrong  we  could  not,  in  a  proceeding  such  as  is  before 
us,  correct  it.  But  claimant's  counsel  insists  that  there  was 
another  line  ^^  established ''  as  the  north  boundary  of  the  said 
reservation,  which  was  about  3  miles  south  of  Miners  Camp, 
and  that,  therefore,  claimant  was  not,  in  1881,  within  the 
reservation  or  "  Indian  country."  With  commendable  indus- 
try he  has  produced  maps  and  tracings  to  show  that  the 
line  was  ^  established  "  as  he  contends,  and  several  witnesses 
depose  as  to  where  the  line  was.  We  can  not  assent  to  the 
argument  that  ^^  there  was  no  fixed  north  boundary  of  the 
White  Mountain  Indian  Beservation  under  the  Executive 
order"  if,  as  we  have  attempted  to  show,  the  Black  Mesa 
was  sufficiently  distinct  and  known  to  be  ascertained  by  a 
person  using  reasonable  diligence  and  ordinarily  acquainted 
with  conditions  in  that  section  of  the  country.  Counsel  ad- 
mits that  there  were  certain  natural  monuments,  which  he 
says  are  "  referred  to  in  a  general  way,  descriptive  of  where 
the  north  boundary  might  be  located  whenever  the  same 
might  be  officially  surveyed,"  but  we  think  the  natural  monu- 
ments were  descriptive  of  where  the  boundary  was,  and  un- 
less the  commissioner  or  his  surveyor  could  change  the  effect 
of  the  Executive  order,  it  would  seem  to  be  obligatory  upon 
them  to  survey  the  line  mentioned  in  the  Executive  order, 
and  that  was  done. 

The  maps  referred  to  indicate  by  dotted  lines  the  general 
area  designated  on  the  map  as  the  White  Mountain  Beser- 
vation, but  these  lines  are  appai*ently  mere  projections  in- 
dicative of  where  the  lines,  in  the  absence  of  surveys  or 
other  accurate  information,  were  supposed  to  be,  and  the 
maps  under  the  facts  of  this  case  are  entitled  to  little,  if 
any,  evidential  value.  They  do  not  agree  with  each  other, 
and  while  we  do  not  hold  that  official  maps  coming  from 
the  proper  source  and  adopted  or  promulgated  by  the  law- 
ful authorities  may  not  be  used  in  evidence  when  material 
and  relevant,  we  do  hold  that  maps  such  as  we  have  in  this 
case  can  not  be  accepted  to  fix  a  line  variant  from  one  defi- 
nitely ascertained  by  survey  duly  accepted  by  the  General 
Land  Office.    When  the  lines  are  lawfully  located  by  survey, 
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ihe  maps  purporting  to  be  made  in  conformity  therewith 
by  the  lawful  authorities  may  in  some  cases  show  where  the 
lines  are  located  with  reference  to  other  things  on  the  map, 
but  where  the  lines  have  not  been  surveyed  the  maps  must 
yield  to  an  actual  survey  when  lawfully  executed  and 
accepted. 

The  contention  that  the  lines  ^'were  established"  falls 
short  of  the  legal  requirement.  In  Andrews^  case^  179  IT.  S., 
96,  the  Court  of  Claims  found,  as  a  fact,  that  claimant  was 
proceeding  along  ''  an  established  trail "  when  the  depreda- 
tion occurred,  and  the  Supreme  Court  held  that  the  finding, 
to  sustain  the  court's  judgment  in  favor  of  the  claimant, 
should  be  construed  as  a  lawfully  established  trail,  because 
being  upon  a  legally  established  trail  was  necessary  to  jus- 
tify the  claimant  in  being  in  Indian  country.  So  in  the 
case  before  us  a  map  or  other  evidence  must  refer  to  a  legally 
established  line  and  not  to  be  a  supposititious  or  projected 
line,  which,  however  honestly  believed  to  show  the  boundary, 
can  not  have  the  probative  force  required  when,  as  a  fact, 
it  is  found  that  the  lawful  survey  places  the  correct  line  sev- 
eral miles  away  from  the  place  indicated  by  the  projected 
lines  on  the  maps  or  by  the  oral  proof.  As  to  the  latter  it 
is  sufficient  to  say  that,  being  hearsay  and  not  showing  its 
source,  we  regard  it  as  too  unreliable  to  be  given  weight  in 
this  case  if  it  were  permissible  to  contradict  by  parol  the 
official  survey,  and  we  may  add  in  reference  to  the  nuips 
referred  to  that  it  nowhere  appears  that  claimant,  before 
locating  at  Miners  Camp,  ever  consulted  any  map  or  other 
data  as  to  the  boundary  of  the  reservation.  He  does  testify 
that  he  inquired  of  two  Army  officers  at  Fort  Apache  early 
in  1880,  and  was  informed  by  them  of  the  location  of  the 
north  boundary.  In  this  class  of  cases  the  court  has  not 
been  disposed  to  accept  the  uncorroborated  testimony  of  a 
claimant  upon  a  material  question  as  sufficient  proof  of  the 
fact,  but  aside  from  that  the  Thomisan  case,  36  C.  Cls.,  399, 
settles  that  issue,  in  principle  at  least,  when  it  ruled  that 
"in  the  circumstances  of  this  case  the  Indian  agent  could 
not  license  persons  to  settle  within  any  part  of  the  Indian 
country."  This  statement  is  applicable  to  the  action  of  said 
officers  if  they  showed  claimant  the  supposed  line. 


40  a  cto.1  French  v.  U.  S*  849 

OplalOB    •f    the    Coirt. 

Argament  is  also  made  for  claimant  that  the  alleged  action 
of  the  departments  in  having  defined  the  boundaries  by  maps 
as  claimed  is  conclusive  upon  the  Indians,  and  that  they 
may  not  ^deny  or  dispute  the  rightfulness  of  the  location 
of  such  boundaries  so  as  to  escape  the  result  of  their  un- 
lawful act  under  the  defense  that  the  claimant  was  at  the 
time  of  the  depredation  unlawfully  within  their  reserva- 
tion." But  this  argument  would  lead  to  a  misconception 
of  the  character  of  this  suit.  The  United  States  is  here 
a  defendant,  by  virtue  of  a  statute  which,  as  already  stated, 
defines  a  right  which  it  creates,  and  the  suit  can  not  be  main- 
tained except  it  come  within  the  meaning  of  that  statute. 
The  liability  which  the  Government  assumes  is  one  of  ^^  guar- 
anty,'^ and  the  conditions  upon  which  the  guaranty  can  be 
invoked  are  either  that  the  Indians  in  amity  invaded  white 
man's  country  or  that  the  white  man  was  lawfully  within 
Indian  country.  In  a  sense  it  is  true  that  wherever  the 
depredation  was  committeed  it  was  a  wrong,  and  in  that 
sense  the  Indians  who  committeed  it  might  not  be  heard 
to  say  it  was  right,  but  we  are  dealing  with  legal  wrongs, 
which  the  statute  defines  so  far  as  any  liability  of  the  Gov- 
ernment is  concerned,  and  there  is  no  element  of  estoppel 
as  against  the  Indians  which  can.  aid  the  claimant  in  this 
suit.  Nor  is  the  question,  properly  speaking,  whether  claim- 
ant was  unlawfully  on  the  reservation,  but  it  is,  in  the  lan- 
guage of  the  statute,  whether  he  was  ^  lawfully  within  In- 
dian country.''  Lawfully  usually  means  in  pursuance  of  or 
according  to  law,  or  that  which  is  not  contrary  to  law.  The 
statutes  provide  heavy  penalties  against  settling  in  ^'  Indian 
country,"  and  authorize  the  summary  ejection  of  settlers  or 
trespassers  upon  Indian  land.  It  appears  that  persons  lo- 
cated upon  said  reservation  north  of  where  the  claimant 
had  built  his  ranch  were  required  to  move  after  said  survey 
was  made  and  accepted.  Their  mistake  as  to  the  boundary, 
if  an  honest  mistake,  can  not  give  them  a  right  of  action 
under  said  statute.  As  the  statutes  forbade  the  claimant 
settling  within  the  Indian  reservation,  it  is  manifest  that 
he  settled  where  he  did  at  his  own  risk.  If  he  was  outside 
of  the  reservation,  a  legal  wrong  was  done  him,  for  which 
he  is  entitled  to  indemnity,  and  if  he  was  within  the  reser- 
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yation,  it  is  an  essential  element  of  his  case  that  he  show 
he  was  "lawfully"  there.  The  Thomison  case  is  not  con- 
trary to  these  views,  and  it  is  cited  for  claimant  as  coming 
"nearest  to  the  questions  involved  herein."  In  that  case 
it  appeared  that  the  Osages  depredated  upon  lands  belong- 
ing to  the  Cherokee  Strip,  in  which  they  had  no  right  or 
title  by  treaty  or  otherwise,  or,  as  stated  by  the  court  in 
that  case,  "  but  here  it  appears  that  the  Osage  depredators 
were  also  intruders  upon  the  same  land  on  which  plaintiff 
had  wrongfully  located  himself.  Plaintiff  was  there  by  mis- 
take and  the  Osages  were  there  in  violation  of  their  treaty 
obligations,"  and  it  was  held  that  the  plaintiff  was  not, 
within  the  meaning  of  the  act  and  as  to  the  Osages,  within 
Indian  country.  It  was  stated,  however,  that  the  "  question 
is  not  entirely  free  from  doubt,  and  we  think  plaintiff  is 
entitled  to  the  benefit  of  this  doubt,"  inasmuch  as  defend- 
ants could  appeal  and  plaintiff  could  not.  The  facts  of  that 
case  are  not  applicable  here,  because  the  Indians  who  com- 
mitted the  depredation  were  upon  their  own  reservation, 
and  claimant  was  not  lawfully  there,  nor  are  we  satisfied 
that  a  survey  was  necessary  to  ascertain  the  north  boundary 
of  this  reservation,  though  one  was  necessary  to  deliminate 
the  Cherokee  Strip.  We  find  that  claimant  was  at  the  time 
of  the  depredation  within  the  Indian  reservation  and  that 
he  has  not  shown  that  he  was  lawfully  there. 

His  petition  will  accordingly  be  dismissed,  and  it  is  so 
ordered. 

AMERICAN  DREDGING  CO.  v.  THE   UNITED 

STATES. 

[Nos.  90638  and  90539.    Decided  February  16,  1914.] 

On  the  Proofs. 

The  plaintiff  originally  brought  two  actions  to  recoyer  certain  sums 
deducted  by  the  defendants  in  final  settlements  on  two 
separate  contracts  as  well  as  for  reimbursement  for  ex- 
penses incurred  for  the  benefit  of  the  defendants.  The  con- 
tracts were  for  dredging  work  in  the  Delaware  River  and 
were  identical  in  terms  except  as  to  the  location  of  the  wbrk. 
Under  both  contracts  the  work  was  to  be  completed  by  June 
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do,  1908.  Tbe  delay  in  completion  under  one  contract  was 
60  days,  under  the  other  60  days,  ^and  the  deductions  made 
by  the  defendants  were  for  the  cost  of  superintendence  and 
inspection  during  these  delays. 
L  Where  time  is  tbe  essence  of  a  contract  and  the  Govemment  by  its 
delay  prevents  performance  within  the  contract  time,  such 
delay  will  operate  to  waive  the  time  limit  and  give  the  con- 
tractor a  reasonable  time  within  which  to  perform.  An  ex- 
tension of  time  coaxtensive  with  the  period  of  delay  will  be 
assumed  reasonable  in  the  absence  of  proof  to  the  contrary. 
II.  Where  the  Oovemment  official  takes  an  unreasonable  time,  after 
the  receipt  of  the  contract  duly  executed  by  the  contractor, 
to  approve  the  same,  the  time  limit  will  be  extended  for  such 
time. 
III.  Section  8744  of  the  Revised  Statutes  and  the  practice  of  the  de- 
partments to  which  it  is  applicable  makes  the  kind  of  con- 
tract here  involved  9ui  generis^  and  the  ordinary  rules  of  law 
as  to  waiver  of  rights  by  signing  the  contract  and  beginning 
work  thereunder  should  not  be  applied. 

The  Reporter's  statement  of  the  case: 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  Claimant  is  a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Pennsylvania. 

II.  On  October  17,  1907,  the  United  States,  by  and 
through  the  United  States  Engineer  office  at  Philadelphia, 
Pa.,  advertised  for  and  invited  sealed  bids  and  proposals  for 
the  performance  of  certain  dredging  in  the  Delaware  Eiver 
in  sections  4  and  5,  as  therein  named,  such  bids  to  be  opened 
at  noon,  November  15,  1907,  and  such  work  to  be  done  in 
accordance  with  specifications  therefor  prepared  and  issued 
by  the  Government. 

In  its  description  and  requirements  of  the  work  to  be  per- 
formed the  Government  gave  notice  that,  to  facilitate  bid- 
ding, section  5  had  been  divided  into  two  subsections,  de- 
nominated 5A  and  5B,  and  bidders  were  requested  to  submit 
bids  on  said  subsections  separately. 

III.  Pursuant  to  said  advertisement  and  requirements  the 
claimant  made  a  proposal  for  doing  said  dredging,  and  all 
of  the  bids  therefor  were  opened  said  November  15,  and  by 
a  letter  dated  Philadelphia,  Pa.,  December  4,  1907,  and  re- 
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oeived  by  claimant  December  6, 1907,  the  claimant  was  noti- 
fied that  its  said  proposal  to  do  the  dredging  upon  said  sub- 
sections 5 A  and  5B  had  been  accepted.  Separate  contracts  for 
the  work  on  each  of  said  subsections  were  afterwards  exe- 
cuted ;  and  separate  suits  were  brought  in  this  court  by  the 
claimant  upon  each  of  said  contracts;  but  by  order  of  the 
court,  upon  motion  of  the  claimant,  said  suits  were  consoli- 
dated, and  in  these  findings  they  will  be  considered  substan- 
tially as  one  contract.  A  copy  of  each  of  said  contracts  and 
the  specifications  thereto  belonging  were  attached  to  the 
petitions  in  each  of  said  suits  and  made  a  part  thereof,  and 
the  said  contracts  are  the  same  in  every  respect,  except  that 
one  directs  the  work  to  be  done  upon  subsection  5A  and  the 
other  upon  subsection  5B. 

The  bid  of  the  claimant  was  accompanied  by  the  usual 
guaranty  bond  to  enter  into  a  formal  contract  for  the  com- 
pletion of  the  work  if  its  bid  was  accepted. 

IV.  On  January  2,  1908,  the  claimant  received  contracts 
for  the  work  from  Maj.  Sanford,  the  Army  engineer  in 
charge  locally  in  Philadelphia,  signed  by  him  for  the  Gov- 
ernment, and  claimant  executed  them  on  its  part  and  to- 
gether with  the  necessary  bonds  required  to  be  executed  in 
connection  therewith  returned  them  to  said  Maj.  Sanford  at 
Philadelphia  on  January  6,  1908.  They  were  finally  ap- 
proved by  the  Chief  of  Engineers  on  January  23,  1908,  and 
on  January  27,  1908,  the  claimant  received  notice  of  such 
approvaL 

Y.  On  January  28,  1908,  the  claimant  submitted  to  the 
engineer  officer  in  charge  plans  for  a  proposed  dumping 
basin  and  requested  approval  thereof  and  authority  to  use 
the  same,  and  on  February  26,  1908,  said  plans  were  ap- 
proved by  said  engineer  and  the  necessary  permission  given. 

YI.  On  March  19, 1908,  the  claimant,  in  order  to  facilitate 
the  operation  of  its  dredges  during  cloudy  and  foggy 
weather,  requested  of  Maj.  Sanford,  engineer  officer  in 
charge,  permission  to  place  range  buoys  and  piles  along  the 
lines  of  the  areas  wherein  the  work  was  being  done.  In  a 
letter  dated  March  26,  1908,  Maj.  Sanford  informed  the 
claimant  that  their  proposal  was  unobjectionable,  but  that 
the  permission  requested  could  not  be  granted  until  the  exact 
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location  of  the  buoys  and  piles  had  been  charted  and  ap- 
proved by  the  lighthouse  inspector.  Nothing  further  was 
done  in  this  matter  by  the  claimant  until  April  20  following, 
when  it  wrote  to  the  Lighthouse  Establishment  to  get  infor- 
mation as  suggested  by  Maj.  Sanford,  and  on  May  6  there- 
after, through  a  telephone  conversation  with  the  lighthouse 
authorities,  was  informed  that  they  had  no  jurisdiction  in 
the  matter;  but  the  claimant  was  given  said  permission  very 
shortly  thereafter  by  the  engineer  officer  in  charge. 

YII.  June  23, 1908,  the  claimant  addressed  a  letter  to  Maj. 
Herbert  Deakyne,  then  the  Government  engineer  officer  in 
charge  of  the  work,  saying,  in  substance,  that  it  would  not 
be  able  to  complete  the  work  by  June  30, 1908,  and  requesting 
an  extension  of  time  for  completing  the  contracts  until  Au- 
gust 81,  1908.  June  27,  1908,  said  Maj.  Deakyne  addressed 
letters  to  the  claimant  waiving  the  time  limit  for  the  comple- 
tion of  such  contracts  for  a  reasonable  period,  but  stating 
that  the  contractor  must  bear  such  expenses  due  to  such 
waiver  as  were  properly  chargeable  under  the  terms  of  the 
contracts.  The  work  under  the  contract  for  subsection  5A 
was  completed  August  19,  1908,  and  on  subsection  5B  Au- 
gust 31,  1908,  on  which  dates,  respectively,  said  work  was 
accepted  by  the  United  States. 

VIII.  In  making  final  settlement  with  claimant  for  the 
work  done  under  said  contracts  the  defendants  deducted 
from  moneys  otherwise  due  the  claimant  under  the  contract 
for  work  on  subsection  5A  the  sum  of  $1,207.82  and  on  ac- 
count of  subsection  5B  the  sum  of  $2,100.01,  such  sums  so 
deducted  representing  the  additional  expenses  to  the  de- 
fendants for  the  superintendence  and  inspection  to  which 
the  Government  had  been  put  during  the  period  of  extension 
mentioned  in  the  previous  finding. 

IX.  During  the  period  from  July  1,  1908,  to  August  31, 
1908,  the  claimant  furnished  the  defendants'  employees  a 
total  of  1,652  meals  and  503  lodgings,  as  provided  by  article 
39  of  the  specifications,  and  for  which  no  payment  has  been 
made. 

X.  In  normal  years  no  dredging  work  is  possible  in  the 
Delaware  River  during  the  latter  part  of  December,  the 
months  of  January  and  February,  and  the  early  part  of 
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March,  but  during  the  winter. of  1907-8  dredging  work 
could  have  been  done  during  the  whole  months  of  December 
and  January  but  none  in  the  month  of  February,  nor  during 
the  first  t^n  days  in  March. 

XI.  The  dumping  basin  heretofore  referred  to  had  been 
formerly  used  by  the  claimant  under  other  contracts  and  as 
late  as  the  preceding  autumn,  and  required  very  little  pre- 
liminary work  to  prepare  it  for  use  under  the  contracts  in 
question,  and  work  for  its  preparation  could  have  been 
begun  by  the  claimant  February  27  and  completed  by 
March  10. 

XII.  The  delay  in  granting  permission  to  claimant  to 
place  extra  and  close-range  piles  and  buoys  delayed  the 
claimant  only  during  thick  and  foggy  weather  and  not  more 
than  three  or  four  days. 

XIII.  The  court  finds,  as  an  ultimate  fact,  so  far  as  it  is 
a  question  of  fact,  that  the  defendants  took  30  days  more 
time  than  was  reasonably  necessary  in  getting  the  contracts 
to  the  claimant  with  notice  of  approval,  and  that  in  conse- 
quence the  time  for  the  completion  of  the  contracts  was  there- 
by extended  for  the  period  of  30  days;  from  which  it  follows 
that  the  claimant  should  only  have  been  charged  the  sum  of 
$386.14  for  damages  on  account  of  its  failure  to  complete 
the  contract  on  subsection  5A  within  the  time  limit  specified 
in  the  contract,  and  on  account  of  its  failure  to  complete  the 
work  on  subsection  5B  within  the  time  limit  specified  in  the 
contract  the  sum  of  $1,146.23,  making  in  all  the  sum  of 
$1,532.37 ;  and  that  the  claimant  is  entitled  to  compensation  for 
the  meals  and  lodgings  furnished  the  defendants  during  said 
30  days  extension  of  time,  amounting  to  $162.62;  and  that 
the  other  delays  in  the  prosecution  of  the  work  under  the 
contracts  in  question  were  not  occasioned  by  any  fault  on  the 
part  of  the  defendants. 

00NCLTJ8I0N   OF   liAW. 

Upon  the  foregoing  findings  of  fact  the  court  decides,  as 
a  conclusion  of  law,  that  the  claimant  is  entitled  to  judg- 
ment of  and  from  the  United  States  in  the  sutti  of  one  thou- 
sand nine  hundred  and  fifty-four  dollars  and  eleven  cents 
($1,954.11). 
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Mr.  G.  C.  Calhoim  and  Mr.  F.  L.  Newbeck  for  the  plaintiff. 
Mr.  John  Mason  Brown  was  on  the  brief. 

The  negotiations  in  these  cases  were  with  the  War  De- 
partment and  therefore  the  provisions  of  section  3744, 
Revised  Statutes,  were  not  only  applicable  but  controlling. 
By  said  section  3744,  R.  S.  it  is  expressly  provided  that: 

'*  It  shall  be  the  duty  of  the  Secretary  of  War,  *  *  *  to 
cause  and  require  every  contract  made  by  them  severably  on 
behalf  of  the  Government  or  by  their  officers  under  tnem 
appointed  to  make  such  contracts,  to  he  reduced  to  writing 
and  signed  by  the  contracting  ^parties,  with  their  names  ai  the 
end  iliereof    *    *    *."     (Italics  mine.) 

This  statute  is  imperative  and  mandatory  in  its  require- 
ments, and  not  merely  directory  to  the  contracting  parties. 
Steele  v.  United  Stages,  19  C.  Cls.,  181;  also,  22  OpjS.  Attj. 
Gen.,  98. 

As  between  the  Government  and  the  contractor  it  is  a 
statute  of  frauds.  It  does  not  prohibit  the  making  of  con- 
tracts, but  regulates  the  manner  of  making  them  Dan^Ws 
case,  5  C.  Qs.,  68.  A  contract  not  so  reduced  to  writing  and 
signed  as  required  by  3744 ,  R.  S.,  is  absolutely  void. 
ClarTc  v.  United  States,  95  U.  S.,  639. 

In  Monroe  v.  United  StateSy  184  U.  S.,  527,  it  was  held: 

« 

'*It  is  the  final  written  instrument  that  the  statute  con- 
templated shall  be  executed  and  signed  by  the  parties  and 
which  shall  contain  and  be  the  proof  of  their  obligations  and 
rights. 

**To  bind  the  United  States  a  contract  by  the  Navy  De- 
partment must  be  in  writing  and  signed  by  the  contracting 
parties.  The  preliminary  memoranda  made  by  the  parties 
for  use  in  preparing  a  contract  for  execution  in  form  required 
by  law  are  not  sufficient. 

"The  Bc^tiations,  correspondence,  proposals,  acceptance, 
etc.,  in  writing,  signed  in  part  by  one  party,  and  in  part  by 
the  other,  do  not  constitute  sufficient  compliance  with  the 
provisions  of  this  section  to  constitute  a  valid  contract.*' 

To  the  same  effect  is  the  case  of  McLaughlin  v.  United 
States,  36  C.  Qs.,  177,  wherein  this  court  held  that: 

"The  preliminary  advertisements,  specifications,  and  pro- 
posals and  acceptance  of  proposals  must  be  viewed  as 
Decoming  a  part  of  the  statutory  contract  when  the  contract 
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was  executed  as  required  by  this  statute,  but  until  then  only 
as  a  part  of  the  negotiations  looking  to  a  formal  contract 
case." 

In  view  of  the  statute  above  quoted  and  the  cases  just 
cited,  surely  it  will  not  be  seriously  argued  that  the  ' 'ac- 
ceptance of  the  bid"  constituted  and  completed  a  binding 
contract  between  claimant  and  the  Government. 

Mr.  Z.  O.  Bissell^  with  whom  was  Mr.  Assistant  Attorney 
General  Huston  Thompson^  for  the  defendants. 

Barney,  Jvdge^  delivered  the  opinion  of  the  court: 

This  suit  was  originally  brought  in  two  separate  actions 
to  recover,  respectively,  the  sums  of  $1,207.82  and  $2,100.01, 
which  were  deducted  by  the  defendants  in  its  final  settle- 
ment with  the  claimant  on  two  separate  contracts,  as  well 
as  for  meals  and  lodgings  furnished  the  defendants'  em- 
ployees during  the  delay  period  hereinafter  mentioned* 
These  deductions  were  made  for  the  cost  of  superintend- 
ence and  inspection  during  the  period  of  delay  on  one  of 
the  contracts  for  50  days  and  on  the  other  for  60  days. 

Both  of  the  contracts  were  for  dredging  work  on  the  Dela- 
ware Eiver  on  sections  adjoining  each  other,  one  called 
"subsection  5 A"  and  the  other  "subsection  6B.''  The  con- 
tracts were  identical  in  every  particular  except  as  to  the  lo- 
cation of  the  work  to  be  performed.  Copies  of  these  con- 
tracts were  attached  to  the  petition  in  these  suits  and  made 
a  part  of  the  same.  They  both  provide  that  the  work  was 
to  be  completed  by  June  80,  1908.  These  two  suits  have 
been  consolidated  by  order  of  the  court  and,  except  as  to  the 
date  of  final  completion  of  each  of  them,  are  treated  in  this 
opinion  as  one  contract. 

The  bids  for  this  work  were  submitted  by  the  claimant 
pursuant  to  advertisement  theretofore  published  on  the  16th 
day  of  November,  1907;  on  the  6th  of  December  following 
the  claimant  received  notice  from  Maj.  Sanford,  the  Gov- 
ernment engineer,  and  who  is  located  in  the  city  of  Phila- 
delphia, Pa.,  in  charge  of  the  work,  that  its  bid  had  been 
accepted.  January  2, 1908,  the  claimant  received  from  Maj. 
Sanford  the  contracts  for  the  performance  of  this  work 
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signed  by  him  for  the  defendants  and  dated  December  31, 
1907;  the  claimant  executed  them  on  its  part  and  returned 
them  to  Maj.  Sanford  on  January  6,  together  with  the  bonds 
required.  They  were  approved  by  the  Chief  of  Engineers 
at  Washington  on  January  23,  and  on  January  27  the  claim- 
ant received  notice  of  such  approval. 

June  23,  1908,  the  claimant  addressed  a  letter  to  Maj. 
Deakyne,  the  Government  officer  then  in  charge  of  the  work, 
stating  in  substance  that  it  would  not  be  able  to  complete 
the  contracts  within  the  time  limit  and  requested  an  ex- 
tension of  time  for  such  completion  till  August  81,  1908. 
On  June  27  Maj.  Deakyne  addressed  letters  to  the  claimant 
waiving  the  time  limit  for  a  reasonable  period,  but  stating 
that  the  claimant  must  bear  such  expenses  due  to  such 
waiver  as  were  properly  chargeable  under  the  contracta 
The  work  under  the  contract  for  subsection  5A  was  com- 
pleted August  19,  1908,  and  on  subsection  5B  August  31, 
1908,  and  accepted  by  the  defendants.  Upon  final  settle- 
ment with  the  claimant  the  defendants  deducted  all  of  their 
expenses  for  superintendence  and  inspection  during  the 
whole  of  such  delay  period  under  one  contract  lor  50  and  the 
other  for  60  days. 

It  is  contended  by  the  claimant  that  no  such  deductions 
should  have  been  made,  as  it  claims  that  the  extension  of 
time  above  noted  was  required  to  complete  the  work  under 
the  contracts  because  of  delays  on  the  part  of  the  defendants 
which  retarded  the  work  more  than  the  period  of  extension. 

The  court  has  found  as  ml  ultimate  fact  that  the  defend- 
ants took  30  days  more  time  than  was  reasonably  necessary 
in  getting  the  contracts  to  the  claimant  with  notice  of  ap- 
proval. 

The  statement  of  the  case  hereinbefore  made  gives  the 
history  of  this  whole  question  from  the  submission  of  the 
bids  till  the  final  approval  of  the  contracts,  and  the  decision 
upon  the  point  in  question  is  doubtless  one  of  law  rather 
than  of  fact.  It  seems,  however,  proper  to  call  attention  to 
some  of  the  admitted  facts  in  the  case,  which  have  led  the 
court  to  make  the  ultimate  finding  of  fact  mentioned.  The 
bids  were  opened  November  15, 1907,  but  the  contract,  duly 
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approved,  never  reached  the  claimant  before  January  27, 
1908,  or  73  days  thereafter.  None  of  this  delay  was  charge- 
able to  the  claimant.  On  the  contrary,  the  findings  show 
that  it  was  unusually  diligent  in  doing  its  part  in  expediting 
matters,  as  it  received  the  contracts  executed  on  the  part  of 
the  Government  January  2,  1908,  and  within  four  days 
executed  them  on  its  part  and  forwarded  them  to  the  proper 
officer  of  the  Government,  together  with  the  bonds  required. 
Time  was  of  the  essence  of  the  contract,  and  there  is  nothing 
in  the  record  showing  any  lack  of  diligence  on  the  part  of 
the  claimant  in  executing  the  contracts  after  it  was  per- 
mitted under  their  terms  to  begin  the  work,  which  shows 
that  it  needed  every  day  allowed  to  complete  the  work  with- 
in the  time  limit.  Taking  these  facts  into  consideration, 
we  think  that  the  finding  that  the  defendants  took  30  days 
more  time  than  was  reasonably  necessary  to  get  the  contracts 
to  the  claimant,  with  notice  of  approval,  is  justified. 

The  findings  show  that  dredging  work  in  the  Delaware 
Eiver  can  not  usually  be  done  in  the  month  of  January,  and 
the  Government  contends  that  this  fact  excused  it  for  its 
delay,  though  the  findings  show  that  in  the  winter  of  1907-8, 
when  this  work  should  have  been  in  progress,  dredging 
work  on  the  Delaware  River  could  have  been  done  during 
the  whole  month  of  January.  We  do  not  think  this  conten- 
tion is  sound.  If  Providence  favored  the  claimant  by  be- 
stowing an  open  winter,  during  a  part  of  which  this  work 
could  have  been  carried  on,  we  do  not  think  the  Government 
could  by  its  negligence  deprive  it  of  this  advantage.  The 
claimant  had  the  time  limit  named  in  the  contracts^  which 
was  some  time  between  November  15,  1907,  and  June  30, 
1908,  within  which  it  was  to  do  this  work,  and  not  of  some 
other  year  or  the  average  of  years.  How  would  the  case 
stand  if  the  opposite  contention  was  made?  Suppose  the 
findings  showed  that  in  normal  years  dredging  work  could 
be  done  on  the  Delaware  River  during  the  whole  winter, 
but  that  the  winter  in  question  was  an  abnormal  one  and  the 
river  was  frozen  so  solid  that  no  work  of  this  kind  could 
be  done  during  the  months  of  January  and  February.  In 
such  a  case  would  the  Government  not  rightfully  contend 
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that  the  unnecessary  time  taken  in  approving  the  contracts 
did  not  delay  or  injure  the  claimant? 

Some  evidence  was  introduced  by  the  Government  tend- 
ing to  show  that  the  claimant  was  not  so  situated  as  to  begin 
work  under  these  contracts  before  it  actually  did,  because  of 
the  fact  that  it  had  its  dredges  employed  elsewhere.  While 
such  evidence  was  so  obscure  as  to  hardly  justify  a  finding 
upon  that  subject,  we  do  not  think  such  evidence  was  mate- 
rial under  the  circumstances  of  this  case.  A  similar  ques- 
tion was  involved  in  Pickney  v.  United  States,  46  C.  Cls., 
77,  90,  and  this  court  said :  ^  What  right  have  we  to  assume 
that  if  the  notice  had  been  given  in  time  to  require  comple- 
tion within  the  terms  of  the  contract  the  claimant  would 
not  have  employed  a  sufficient  force  for  that  purpose? " 

A  similar  question  arose  in  the  case  of  Morse  Dry  Dock  <& 
Repair  Co.  y.  Seaboard,  (tc,  Co.,  161  Fed.  Kep.,  99,  and 
the  court  said :  "'  The  respondents'  contention  is  based  upon 
an  assumption  which  it  had  no  right  to  make  *  *  *.  It 
can  not  assume  that  its  failure  to  perform  its  obligations 
made  no  difference.  It  is  imposible  to  say  what  might  have 
happened  had  the  conditions  been  different."  In  the  case 
at  bar  what  right  have  we  to  assume  that  the  claimant 
would  not  have  purchased  or  hired  other  dredges  even  if 
all  it  then  owned  were  employed  elsewhere^ 

It  is  now  settled,  at  least  in  this  court,  that  when  time 
is  of  the  essence  of  the  contract  and  the  Government  by  its 
delay  prevents  performance  within  the  contract  time  such 
delay  will  operate  to  waive  the  time  limit  and  give  the 
claimant  a  reasonable  time  within  which  to  perform.  Itt- 
ner  v.  United  States,  43  C.  Cls.,  336;  Little  Falls  Knitting 
Co,  V.  United  States,  44  C.  Cls.,  1;  Callahan  Construction 
Co.  V.  United  States,  47  C.  Cls.,  229;  Laidlaw- Dunn-Gordon 
Co.  V.  United  States,  47  C.  Cls.,  271.  And  an  extension  of 
time  coextensive  with  the  period  of  delay  will  be  assumed 
reasonable  in  the  absence  of  proof  to  the  contrary.  Cal- 
laJian  Construction  Co.  v.  United  States,  supra. 

In  the  Callahan  Construction  Co.  case,  as  well  as  the 
Laidlaw-Dunn-Gordon  Co.  case,  the  delays  caused  by  the 
Government,  and  for  which  an  allowance  was  given,  were 
identical  in  character  with  those  in  this  case. 
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It  might,  perhaps,  be  urged  that  by  signing  the  contracts 
January  6,  1908,  the  claimant  thereby  waived  any  right  to 
take  advantage  of  the  delay  of  the  Government;  also,  that 
by  undertaking  the  completion  of  the  work  after  the  con- 
tracts had  been  approved  January  23,  1908,  it  waived  such 
right.  In  answer  to  this  it  may  be  said  that  the  claimant 
had  the  right  to  assume  that  if  the  Government  was  reason- 
ably diligent  after  the  contracts  were  sent  to  it  January  6, 
1908,  in  notifying  it  of  their  approval  it  would  still  have 
had  nearly  the  whole  month  of  January  within  which  to 
begin  the  work.  Further  than  that,  the  claimant  was  under 
bonds  to  sign  the  contracts  and  was  also  under  bonds  after 
the  contracts  were  signed  to  perform  them.  It  would 
have  been  a  hazard  which  we  do  not  think  the  claimant 
was  bound  to  incur,  if  it  had  either  refused  to  sign  the 
contracts  when  they  were  received  or  to  perform  them  after 
receiving  notice  of  their  approval.  We  believe  rather  it 
had  the  right  to  assume  that  the  time  limit  for  their  execu- 
tion would  be  reasonably  extended. 

Had  it  not  been  for  section  3744,  Bevised  Statutes,  requir- 
ing contracts  with  the  War  Department  to  be  in  writing, 
signed  by  the  parties  at  the  end  thereof,  the  bid  of  the  claim- 
ant and  its  acceptance  by  the  Government  would  have  con- 
stituted a  valid  contract  Harvey  v.  United  States^  105 
U.  S.,  671.  In  lieu  of  that  manner  of  making  contracts, 
the  statute  cited  provides  that  contracts  with  certain  de- 
partments of  the  Government  shall  be  executed  in  the  man- 
ner stated,  and  the  Supreme  Court  has  held  that  that 
statute  is  mandatory  and  that  contracts  made  with  such  de- 
partments are  absolutely  void  unless  so  executed.  The  Gov- 
ernment secures  itself,  however,  by  compelling  the  party 
bidding  to  enter  into  a  bond  to  execute  the  contract  as  pro- 
vided by  section  3744,  if  his  bid  is  accepted.  The  bidder  is 
without  any  remedy  in  the  event  the  Government  should  re- 
fuse so  to  do.  He  must  bide  his  time  till  the  Government 
sees  fit  to  act,  and  when  it  does  act  he  must  acquiesce  or  take 
his  chances  to  have  his  bond  sued.  The  statute  referred  to 
and  the  practice  of  the  departments  to  which  it  is  ap- 
plicable makes  this  kind  of  contract  8tii  generis^  and  the  or- 
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dinary  rules  of  law  as  to  waiver  of  rights  by  signing  and  be- 
ginning the  work  under  a  contract  should  not  be  applied. 
That  to  do  so  would  be  harsh,  oppressive,  and  unjust  needs 
no  argument  to  show.  We  do  not  think  the  Grovemment 
demands,  or  has  any  right  to  demand,  any  such  construction. 

If  the  contract  in  this  case  was  to  have  been  performed 
within  a  stated  time  designated  as  a  certain  number  of  days, 
months,  or  years  after  the  execution  of  the  contract,  it  would 
present  a  different  question,  but  it  was  to  be  performed  be- 
fore a  certain  day  named.  In  cases  arising  under  the  first 
class  of  contracts  mentioned,  it  might  well  be  said  that  by 
undertaking  to  perform  the  contract  the  contractor  had 
waived  any  delay  in  its  execution.  Where,  however,  as  in 
this  case,  the  contract  is  to  be  performed  before  a  certain 
day  stated,  it  would  seem  reasonable  that  where  there  is  un- 
reasonable time  taken  by  the  Government  in  its  execution 
and  approval  after  the  acceptance  of  the  bid,  the  day  before 
which  performance  was  required  should  be  set  forward  for 
a  time  corresponding  with  this  delay.  In  other  words,  when 
a  contractor  has  made  a  bid  to  perform  work  before  a  cer- 
tain day,  he  has  a  right  to  presume  that  the  contract  will  be 
executed  and  approved  within  a  reasonable  time,  and  if  this 
is  not  done,  that  the  time  limit  will  be  correspondingly  ex- 
tended. 

It  may  be  both  interesting  and  important  to  note  that  in 
the  Callahan  Construction  Co.  case,  supra^  the  work  was  to 
be  performed  before  a  day  certain;  and  in  the  record  in  that 
case  it  appears  that  the  Government  engineer  in  charge  of 
the  work  recommended  that  the  time  limit  be  extended,  in 
the  following  language:  '^As  a  matter  of  justice,  also,  the 
time  of  completion  of  the  contract  should  be  extended  to 
compensate  for  delay  in  approval  of  the  contract,"  and  ac- 
cordingly the  time  was  extended. 

No  distinction  between  delays  on  the  part  of  the  Govern- 
ment occurring  during  the  execution  of  a  contract,  as  in 
this  case,  and  delays  occurring  during  its  performance,  has 
ever  been  made  by  either  party  in  the  presentation  of  these 
cases.  That  question  has  been  presented  for  the  first  time 
in  conference  upon  this  case,  and  we  realize  its  seriousness 
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and  importance,  but  do  not  feel  called  upon  at  this  time  to 
overthrow  the  doctrine  of  so  many  cases  in  this  court,  espe- 
cially in  view  of  the  fact  that  the  (jovemment  has  never 
appealed  from  our  decision  in  any  of  them. 

We  shall  enter  into  no  extended  discussions  of  the  other 
delays  complained  of  by  the  claimant.  We  believe  the  find- 
ings clearly  show  that  they  did  not  impede  the  claimant  to 
any  appreciable  extent  in  the .  prosecution  of  the  work. 
Some  unforeseen  circumstances  causing  obstruction  are  to 
be  anticipated  in  any  considerable  undertaking  and  par- 
ticularly in  work  of  this  character.  We  do  not  think  the 
Government  officers  in  charge  of  the  work  were  properly 
chargeable  with  any  neglect  or  unreasonable  conduct  of 
which  the  claimant  can  complain. 

It  foUows  from  the  foregoing  that  the  claimant  is  entitled 
to  recover  for  the  deductions  made  from  the  contract  price 
on  account  of  cost  of  inspection  and  superintendence  for  a 
period  of  30  days,  together  with  the  agreed  price  of  meals 
and  lodgings  furnished  during  that  time,  being  in  all  the 
sum  of  $1,954.11,  and  it  is  so  ordered. 

Campbeix,  Chief  Justice^  dissenting: 

If  the  rule  announced  in  the  opinion  in  this  case  should 
be  regarded  as  stare  decisis  in  this  court,  I  would  hesitate 
to  express  a  dissent,  but  it  seems  to  me  that  the, rule  is  con- 
trary to  former  decisions  of  the  court  and  that  therefore  it 
may  more  accurately  be  said  that  there  is  a  conflict  caused 
by  the  rule  now  announced. 

In  the  Jones  case^  11  C.  Cls.,  738 ;  96  U.  S.,  24,  full  effect 
is  given  to  a  provision  that  time  is  of  the  essence,  and  the 
principle  was  applied  against  the  defendants  in  Roettinger^s 
case,  26  C.  Cls.,  391.    Other  cases  could  be  cited. 

The  opinion  of  the  majority  in  this  case  declares  that 
"  time  is  of  the  essence  of  the  contracts  "  involved. 

Both  contracts  are  dated  December  31,  1907,  and  provide 
that  they  are  made  subject  to  the  approval  of  the  Chief  of 
Engineers,  United  States  Army;  and  they  were  not  ap- 
proved until  some  time  in  January,  1908.  According  to 
these  contracts  the  work  was  to  be  completed  on  or  before 
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June  30.  The  approval  of  the  contracts  was  a  condition 
precedent  to  the  validity  of  the  agreement.  Monroe^s  case, 
35  C.  Cls.,  199;  184  U.  S.,  524. 

There  is  a  special  provision  in  the  contracts  looking  to  an 
extension  of  time,  and  in  that  event  it  is  provided  that  the 
contractor  would  pay  the  cost  of  supervision  and  inspection 
during  the  extension,  if  it  be  granted.  An  extension  was 
granted  at  the  request  of  the  claimant,  made  before  the  ex- 
piration of  the  time  limit,  and  upon  settlement  the  account- 
ing officers  charged  the  claimant  with  the  cost  of  inspection 
and  supervision  during  the  period  of  the  extension ;  and  one 
element  of  the  suit  is  to  recover  this  amount  from  the  de- 
fendants. 

The  court  finds  that  there  was  delay  in  approving  the  con- 
tracts beyond  a  reasonable  time,  and  it  proceeds  to  ascertain 
what  was  a  reasonable  time  within  which  the  contracts 
should  have  been  approved,  and  having  ascertained  that  rea- 
sonable time,  adds  the  same  to  the  period  fixed  in  the  con- 
tracts for  performance;  and  finding  that  the  work  was  done 
within  the  time  thus  extended,  holds  that  the  cost  and  ex- 
pense of  supervision  and  inspection,  though  expressly  pro- 
vided for  in  the  contracts,  could  not  properly  have  been  de- 
ducted by  the  accounting  officers  from  the  amount  due  the 
claim^int,  and  that  the  claimant  may  recover  the  same. 

If  there  had  been  a  provision  in  the  contracts  that  the  cost 
and  expense  of  suprevision  and  inspection  of  the  work  should 
be  borne  by  the  claimant,  no  reason  is  apparent  why  such  a 
stipulation  would  not  have  been  valid  if  agreed  to  by  both 
parties ;  and  similarly  no  reason  is  apparent  why  the  parties 
may  not  agree  that  a  part  of  the  cost  and  expense  of  super- 
vision and  inspection  shall  be  borne  by  the  claimant;  nor 
why,  if  the  parties  do  so  agree,  the  claimant  should  not  be 
chargeable  with  the  cost  and  expense  of  supervision  and 
inspection  in  case  it  seeks  and  is  granted  an  extension  of  time 
as  provided  for  in  the  contracts.  ^ 

When  the  contracts  were  signed  they  contained  said  pro- 
vision together  with  the  undertaking  that  the  work  should 
commence  within  30  days  after  the  date  of  notification  of 
approval  of  the  contracts  by  the  Chief  of  Engineers,  United 
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States  Army,  and  be  completed  by  June  30, 1908 ;  and  when 
the  contracts  were  approved  and  the  claimant  notified  of  the 
approval  they  contained  the  stipulation  that  the  work  should 
be  completed  by  June  30,  1908. 

The  majority  of  the  court  ascertains  what  in  its  judgment 
was  a  reasonable  time  within  which  the  contracts,  after  being 
signed  by  the  contractor,  should  have  been  approved  by  the 
cSlf  of  Engineers,  and,'  having  ascertained  Zt  reasonable 
time,  has  added  the  same  to  the  period  fixed  by  the  contracts 
for  performance,  and  now  makes  the  contracts,  which  by 
their  terms  declare  ^^work  shall  be  completed  by  June  30, 
1908,''  to  read  in  effect  that  it  should  be  completed  by  July 
30,  or  such  other  date  to  which  the  reasonable  time  so  ascer- 
tained would  carry  it.  The  contracts  say  the  work  shall  be 
performed  by  the  30th  of  June,  but  the  court  says  that  means, 
under  the  facts  of  this  case,  it  should  be  performed  by  some 
date  in  July  or  August.  There  was  no  contract  in  this  case 
until  it  was  signed  and  approved.  The  bids  or  acceptance 
of  them  did  not  have  the  effect  of  making  a  contract  Clark 
V.  United  States^  95  U.  S.,  953;  Monroe  and  Richardson  v. 
United  States,  35  C.  Cls.,  199;  184  U.  S.,  524.  When,  there- 
fore, the  claimant  signed  the  instruments  which  had  been 
prepared  and  tendered  on  December  31,  it  knew  that  by  sign- 
ing them  and  upon  their  approval  it  bound  itself  to  complete 
the  work  therein  mentioned.  It  is  no  answer  to  this  propo- 
sition to  say  that  it  was  under  bond  to  execute  the  contracts. 
If  its  obligation  to  execute  the  contracts  was  conditioned 
upon  the  preparation  of  them  within  a  reasonable  time,  and 
if  there  was  undue  delay  in  their  preparation,  claimant  might 
have  declined  to  sign  them,  protesting  if  need  be  that  the 
delay  had  rendered  its  performance  within  the  time  fixed 
therein  impossible;  and  assuming  such  to  be  the  fact,  it 
would  have  been  a  complete  answer  to  any  suit  upon  the  bond 
for  failing  to  execute  the  contracts.  But  having  signed  the 
contracts  as  written,  and  having  entered  upon  their  per- 
formance without  objection  when  they  were  approved,  and 
having  failed  to  make  any  complaint  or  otherwise  avail 
itself  of  the  objection  to  signing  or  performing  the  contracts 
because  of  the  delay,  it  can  not  be  allowed  by  facts  preceding 
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the  execution  or  delivery  of  the  contracts  to  excuse  its  per- 
formance according  to  the  terms  of  the  contracts  and  within 
the  time  which,  according  to  the  majority  opinion,  was  of 
the  essence  of  the  contracts.  The  rule  may  appear  harsh  in 
particular  cases,  but  the  court  can  not  protect  the  claimant 
against  its  own  improvidence. 

Courts  of  law  may  hesitate  to  declare  that  in  certain  con- 
tracts time  is  of  their  essence,  and  courts  of  equity  do  hesi- 
tate to  declare  it;  but  where  it  is  declared  in  either  of  these 
courts  that  time  is  of  the  essence  of  the  contract  there  is 
unanimity  in  the  decisions  to  the  effect  that  the  party  com- 
plaining must  be  left  where  he  has  placed  himself  unless  he 
can  show  that  his  performance  has  been  prevented  by  some 
act  of  the  other  party  affecting  the  time  of  performance 
rather  than  the  time  of  execution  of  the  contract.  The  con- 
tract as  executed  is  presumed  to  express  the  terms  to  which 
the  parties  have  agreed  and  by  which  they  are  willing  to  be 
bound. 

As  above  stated,  the  contracts  in  this  case  make  provision 
for  an  extension  of  the  time  of  completion  by  agreement  of 
the  parties,  and  in  case  of  extension  that  the  claimant  would 
bear  the  expense  of  supervision  and  inspection  during  the 
period  of  the  extension.  The  time  was  extended  by  virtue 
of  this  stipulation  at  the  request  of  the  claimant  before  the 
expiration  of  the  period  fixed  for  complete  performance. 
The  effect,  therefore,  of  the  opinion  is  not  only  to  extend  the 
time  by  an  act  of  the  court  beyond  the  date  named  in  the 
contracts,  but  also  is  to  relieve  the  claimant  from  the  express 
terms  of  the  contracts  whereby  it  agreed  to  pay  the  cost  of 
inspection  and  supervision  if  an  extension  were  granted. 
The  length  of  the  extension  is  the  period  which  the  court  de- 
termines was  a  reasonable  time  within  which  the  contracts 
should  have  been  approved.  This,  it  seems  to  me,  is  making 
a  new  contract  for  the  parties,  and  the  effect  of  the  rule  an- 
nounced goes  even  further  than  stated  above,  because,  where 
the  parties  have  agreed  upon  liquidated  damages  in  case  of 
nonperformance  within  the  time  limited,  the  ruling  removes 
that  feature  entirely  from  the  contracts  and  remits  the  de- 
fendants to  actual  damages,  thereby  depriving  them  of  a 
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valuable  feature  of  the  contracts  t)iemselyes.  It  is  difficult, 
and  in  many  cases  impossible,  for  the  Government  to  prove 
the  amount  of  actual  damages  in  cases  of  this  sort,  and  it  is 
perfectly  competent  to  stipulate  in  advance  for  liquidated 
damages  to  be  paid  in  case  of  breach  instead  of  leaving  the 
question  to  the  uncertainty  incident  to  proving  actual  dam- 
ages. This  uncertainty  of  proof,  or  the  impossibility  of  it, 
furnishes  a  strong  reason  for  allowing  liquidated  damages 
and  construing  clauses  in  certain  contracts  as  providing  for 
liquidated  damages  instead  of  a  penalty.  8tm  Printing  <6 
Publishing  Association  v.  Moore,  183  U.  S.,  642. 

The  consequences  therefore  of  the  rule  announced  in  the 
majority  opinion  may  be  far-reaching  and,  as  it  seems  to  me 
to  conflict  with  the  current  of  well-established  cases,  I  am 
constrained  to  dissent. 

"  If  there  is  an  express  provision  making  time  of  the  es- 
sence of  the  contract,  full  effect  must  be  given  to  it."  (2 
Page  Contr.,  sec.1162,)  "And  the  statement  that  time  is 
of  the  essence  of  a  contract  means  that  the  provision  fixing 
the  time  of  performance  is  looked  upon  as  a  vital  term  of  the 
contract,  the  breach  of  which  may  operate  as  a  discharge  of 
the  entire  contract."    Ibid.,  sec.  1159. 

At  common  law  the  rule  was  inexorable.  In  Miller  v. 
Phillips,  31  Pa.  St.  Repts.,  218,  224,  it  is  said:  "Where 
parties  choose  by  clear  and  explicit  terms  to  make  time  of 
the  essence  of  a  contract,  performance  to  be  entitled  to  com- 
pensation must  be  within  it,  and  nothing  but  the  act  of  God 
rendering  compliance  physically  impossible  will  excuse  a 
failure."  Where  the  parties  had  made  time  of  the  essence 
of  their  contract  it  was  said:  "However  harsh  or  exacting 
its  terms  may  be  as  to  the  appellee  they  do  not  contravene 
public  policy  and,  therefore,  a  refusal  of  the  court  to  give 
effect  to  them  according  to  the  clear  intention  of  the 
parties  is  to  make  a  contract  for  them  which  they  have 
not  chosen  to  make  for  themselves."  Chancy  v.  Libby,  134 
U.  S.,  78 ;  Railroad  Co.  v.  Smith,  21  Wall.,  255,  263 ;  Dermott 
V.  Jones,  2  Wall.,  1 ;  Tlie  narriman,  9  Wall.,  161, 172. 

In  an  extended  note  to  Jones  v.  Bobbins,  50  Am.  Dec,  593, 
Mr.  Freeman  collates  the  authorities  and  states  the  rules 
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relative  to  the  effect  of  making  time  of  the  essence  of  a  con- 
tract. He  there  says :  '^At  law  time  is  always  of  the  essence 
of  the  contract,"  and  points  out  that  it  may  be  so  in  equity 
where  the  contract  evinces  a  real  intention  on  the  part  of 
the  parties  to  make  it  so.  Quoting  from  HipweU  v.  Knight^ 
1  You.  &  C,  401,  416,  he  adopts  the  language  of  Alderson, 
B.,  as  follows:  "I  do  not  see,  therefore,  why,  if  the  parties 
choose  even  arbitrarily,  provided  bolh  of  them  intended  so 
to  do,  to  stipulate  for  a  particular  thing  to  be  done  at  a  par- 
ticular time,  such  stipulation  is  not  to  be  carried  literally 
into  effect  in  a  court  of  equity.  That  is  the  real  contract; 
the  parties  had  a  right  to  make  it.  Why,  then,  should  a 
court  of  equity  interfere  to  make  a  new  contract  which  the 
parties  have  not  made  ?  " 

In  Garter  v.  PhUUpSy  10  N.  E.  Sept.,  500,  the  Massa- 
chusetts court  says :  ^^  In  applying  this  doctrine  to  any  con- 
tract a  court  of  equity  seeks  to  look  through  the  language 
used  to  the  real  intention  and  purpose  of  the  parties,  and  if 
a  time  for  performance  is  stipulated  in  the  contract  and  it 
appears  that  the  parties  intended  to  make  such  time  an  essen- 
tial element  of  their  agreement  the  court  will  carry  it  into 
effect.  To  do  otherwise  would  be  to  enforce  a  different  con- 
tract from  that  which  the  plaintiff  made." 

In  Moot  V.  Business  Afen^s  Association^  35  N.  Y.  Sup., 
737,  it'  is  held  that  where  parties  make  time  of  the  essense 
of  a  contract  they  must  perform  it  within  the  limitation. 
To  the  same  effect  also  is  Thornton  v.  S.  <&  B.  B.  B.  Co.,  84 
Ala.,  109;  5  Am.  St.  Rept.,  337,  where  the  rule  was  ap- 
plied in  a  court  of  equity.  In  Underwood  v.  Wolf,  131  111., 
425 ;  19  Am.  St.  Bepts.,  40,  it  is  declared  that  one  who  con- 
tracts to  complete  certain  work  within  a  certain  time  is 
liable  for  not  completing  it  within  such  time  unless  pre- 
vented by  the  act  or  fault  of  the  other  party.  See  also 
Shinn  V.  Boberts^  1  Spenc,  N.  J.,  436;  43  Am.  Dec,  636; 
McGrath  v.  Gegner^  Md.,  39  Am.  St.  Repts.,  415;  Wells  v. 
Sndth^  7  Page  Chy.,  22;  31  Am.  Dec,  274;  Miller  v.  Cox^ 
96  Cal.,  339;  Slater  v.  Emerson^  19  How.,  224;  MeOo^mn  v. 
American  Tan  Bark  Co.^  121  U.  S.,  575 ;  Dermott  v.  Jones^ 
28  How.,  220. 
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In  The  Harrimanj  9  Wall.,  161,  172,  it  is  said:  "The 
principle  deducible  £rom  the  authorities  is  that  if  what  is 
agreed  to  be  done  is  possible  and  lawful,  it  must  be  done. 
Difficulty  or  improbabilitj  of  accomplishing  the  undertak- 
ing will  not  avail  the  defendant.  It  must  be  shown  that  the 
thing  can  not  by  any  means  be  effective.  Nothing  short  of 
this  will  excuse  nonperformance.  The  answer  to  the  objec- 
tion of  hardship  in  all  such  cases  is  that  it  might  have  been 
guarded  against  by  a  proper  stipulation.  It  is  the  province 
of  the  courts  to  enforce  contracts — ^not  to  make  or  modify 
them.  When  there  is  neither  fraud,  accident,  nor  mistake, 
the  exercise  of  dispensing  power  is  not  a  judicial  function." 
See  also  Boyden  v.  United  States^  18  WalL,  17, 22. 

In  PMUipa  v.  Seymour^  91  U.  S.,  646,  there  was  a  con- 
tract providing  that  the  work  should  be  done  by  a  day  cer- 
tain, and  the  court  said:  "There  is  no  doubt  that  in  this 
class  of  contracts,  if  a  day  is  fixed  for  performance  the  party 
whose  duty  it  is  to  perform  or  tender  performance  first  murt 
do  it  on  that  day,  or  show  his  readiness  and  willingness  to  do 
it,  or  he  can  not  recover  in  an  action  at  law  for  nonperform- 
ance by  the  other  party." 

From  these  authorities  it  is  manifest  that  the  claimant 
could  not  have  recovered  upon  its  original  contracts,  and 
that  having  procured  an  extension  provided  for  in  the  con- 
tracts and  having  completed  the  work  under  such  extensions 
its  action,  it  upon  the  contracts,  should  be  based  upon  the 
contracts  as  modified.  But  the  modification  of  the  contracts 
provided  that  claimant  should  bear  the  expense  of  super- 
vision and  inspection,  and  this  it  has  undertaken  to  do  in 
the  original  contract,  and  I  think  the  court  may  not  relieve 
it  from  this  undertaking  where  it  is  not  shown  that  its  per- 
formance was  prevented  by  an  act  of  the  defendants  done 
after  the  execution  of  the  contracts.  It  frequently  happens 
that  work  is  suspended  at  the  request  of  one  party  or  that 
such  party  fails  to  perform  some  condition  precedent  re- 
quired by  the  contract  before  it  can  be  performed  by  the 
other  party,  and  in  such  cases  such  other  party  is  relieved 
from  performing  within  the  stipulated  time,  not,  however, 
by  something  done  anterior  to  the  execution  or  delivery  of 
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the  contract,  but  by  something  which  is  done  during  the 
period  fixed  for  its  performance.  It  is  readily  conceded 
that  the  defendants  could  not  prevent  the  performance  of 
the  contracts  by  the  claimant  and  yet  hold  the  claimant  to  its 
performance,  but  that  is  not  to  concede  that  delay  in  the  exe- 
cution or  delivery  of  a  contract  would  justify  the  court  in 
rdieving  the  claimant  from  the  express  term  of  its  own 
undertaking. 

The  cases  in  this  court  relied  upon  in  the  majority  opinion 
are  the  Ittner,  Little  Falls  Knitting  Co.,  Callahan  Construc- 
tion Co.,  and  Laidlaw-Dunn-Gordon  Co.  cases.  The  last 
three  practically  follow  the  Ittner  case,  and  as  I  read  the 
cases  relied  upon  in  that  case  to  sustain  the  proposition 
under  consideration  they  fail  to  sustain  it.  The  principal 
case  relied  on  in  that  of  Dannat  v.  FvUer^  120  N.  Y.,  554, 
which  was  decided  by  a  divided  court,  one  of  the  judges 
dissenting  upon  the  proposition  that  the  point  was  not  made 
in  appellant's  brief,  was  not  argued  orally,  and  does  not  ap- 
pear even  to  be  raised  in  the  case.  It  will  be  noted  that  the 
plaintiff  in  that  case  brought  suit  against  the  contractor 
upon  his  contract,  wherein  it  was  agreed  to  complete  certain 
work  within  a  specified  time.  It  appears  that  the  plaintiff 
by  the  terms  of  the  contract  had  to  perform  certain  work 
before  the  defendant  could  do  the  work  stipulated  to  be 
done  by  the  latter.  The  court  says :  "  The  performance  of 
this  part  of  the  contract  on  the  part  of  the  plaintiffs  was 
required  before  the  defendant  could  proceed  and  complete 
the  contract  on  his  part.  It  is  a  well-settled  rule  that  where 
one  party  demands  strict  performance  as  to  time  by  another 
party  he  must  perform  on  his  part  all  the  conditions  which 
are  requisite  in  order  to  enable  the  other  party  to  perform 
his  part,  and  a  failure  on  the  part  of  the  party  demanding 
performance  to  do  the  preliminary  work  required  in  order 
to  enable  the  other  party  to  complete  his  within  the  time 
limited  operates  as  a  waiver  of  the  time  provision  in  the  con- 
tract." It  is  apparent  that  the  court  is  here  referring  to  an 
act  which  the  plaintiff  was  required  to  do  in  the  performance 
of  the  contract  and  not  something  which  he  may  have  done 
or  failed  to  do  with  reference  to  the  execution  of  the  con- 
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tracts  because  the  court  proceeds  to  say :  **  It  consequently 
appears  to  us  that  the  failure  of  the  plaintiffs  to  perform 
on  their  part  operates  as  a  waiver  of  the  performance  of  the 
contract  as  to  time  and  the  defendant  consequently  had  the 
right  to  perform  his  part  of  the  contract  within  a  reason- 
able time  after  the  plaintiffs  had  completed  their  part.'' 
And  proceeding  to  discuss  the  conclusions  of  the  referee  in 
that  case,  which  were  declared  to  be  imsound  and  unjust  to 
the  defendant,  the  court  said:  "The  allowing  of  the  de- 
fendant 30  days  additional  time  in  which  to  complete  the 
contract,  as  was  done  in  this  case  by  the  referee,  does  not 
restore  the  provisions  of  the  contract  which  had  been  waived. 
It  was,  in  effect,  the  making  of  a  new  con£ract  for  the  parties 
by  the  ref ree.  The  defendant  having  contracted  to  do  this 
work  within  a  specified  time  was  bound  to  have  his  servants 
and  employees  on  hand  ready  to  perform  within  that  time. 
♦  *  *  They  could  not  prevent  his  performance  by  delays 
on  their  part  for  even  a  greater  period  than  that  specified  in 
the  contract  in  which  he  was  to  perform,  and  then  require 
him  to  proceed  immediately,  for  this  would  require  him  to 
do  the  work  at  another  time  than  that  named  in  the  contract, 
and  when  he  might  be  under  obligations  to  other  parties." 
In  that  case  the  defendant  had  made  an  agreement  to  erect 
a  mill  within  30  days  after  April  20.  The  referee  found 
that  the  foundation  which  the  plaintiff  was  to  erect  was  not 
ready  for  the  mill,  which  delayed  defendant  30  days.  The 
mill  was  never  completed  according  to  contract,  and  on 
August  26  plaintiff  gave  notice  to  the  defendant  that  it 
rejected  the  mill.  The  lower  court  finding  in  favor  of  the 
plaintiff,  the  judgment  was  reversed,  and  it  seems  from  the 
opinion  that  the  court  proceeded  upon  the  theory  that  the 
parties  having  acquiesced  in  the  delay  and  proceeded  to  do 
the  work  the  defendant  should  have  been  held  to  do  it  within 
30  days  from  the  time  he  was  allowed  to  begin.  However 
this  may  be,  it  is  clear  that  this  case  does  not  sustain  the 
theory  that  time  taken  to  complete  the  execution  of  a  con- 
tract can  be  added  to  the  time  stipulated  for  its  performance. 
In  District  of  Columbia  v.  Camden  Iron  Works ^  181  U.  S., 
458,  it  was  held  that  where  strict  performance  by  plaintiff  is 
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prevented  or  waived  by  defendant  a  claim  by  defendant  of 
penalties  for  delay  or  failure  can  not  be  sustained.  The  facts 
of  that  case  show  that  the  suspension  occurred  after  the  per- 
formance of  the  contract  was  begun  by  the  plaintiff,  and  it 
is  pointed  out  in  the  opinion  that  the  contract  did  not  pro- 
vide that  the  work  was  to  be  completed  ^''within  136  days 
after  its  date,''  but  within  136  days  after  the  "  date  of  the 
execution  of  the  contract  ^^;  and  it  was  said  (p.  461)  to  be 
important  to  show  that  the  date  of  execution  (delivery)  was 
subsequent  to  the  date  in  the  face  of  the  paper. 

In  the  case  at  bar  the  contractor  was  required  to  commence 
work  not  within  30  days  after  the  date  of  the  signing  of  the 
contract  but  within  30  days  after  the  date  of  notification  of 
its  approval  by  the  Chief  of  Engineers.  And  so  in  the  last- 
named  case  the  court  said :  ^'  If  a  party  to  a  contract  who  is 
entitled  to  the  benefit  of  a  condition,  upon  the  performance 
of  which  his  responsibility  is  to  arise,  dispense  with,  or  by 
any  act  of  his  own  prevent  the  performance,  the  opposite 
party  is  excused  from  proving  a  strict  compliance  with  the 
condition.  Thus,  if  the  precedent  act  is  to  be  performed  at 
a  certain  time  or  place,  and  a  strict  performance  of  it  is  pre- 
vented by  the  absence  of  the  party  who  has  a  right  to  claim 
it,  the  law  will  not  permit  him  to  set  up  the  nonperformance 
of  the  condition  as  a  bar  to  responsibility  which  his  part  of 
the  contract  has  imposed  upon  him."  And  thus  again  it 
appears  that  the  ruling  turned  upon  the  fact  that  the  party 
insisting  upon  the  performance  had  failed  to  perform  on  his 
part  a  condition  precedent,  or  had  dispensed  with  complete 
performance  by  a  waiver  of  it.  In  the  case  of  Dodd  v, 
Churton,  1897, 1  Q.  B.,  562,  relied  on  to  sustain  the  citation 
from  1  Hudson  on  Building  Contracts,  it  appears  that  D 
contracted  to  erect  certain  buildings  for  C  for  a  price  and  to 
pay  liquidated  damages  for  delay  after  a  fixed  date;  the 
contract  gave  power  to  order  additional  works,  and  addi- 
tional works  were  ordered  by  C.  Action  was  brought  by  the 
contractor,  the  owner  made  a  claim  for  the  liquidated  dam- 
ages provided  for,  and  it  was  held  that  C  had  disentitled 
himself  to  claim  the  damages  by  reason  of  having  ordered 
additional  works  which  involved  a  delay  in  completion.    It 
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is  manifest  that  this  case  does  not  affect  the  question  under 
discussion,  because,  as  stated  above,  a  party  can  not  after 
performance  begun  do  something  under  the  contract  a  nat- 
ural effect  of  which  extends  the  time  necessary  for  perform- 
ance by  the  other  party  and  then  insist  that  the  party  should 
have  performed  according  to  the  strict  letter  of  the  contract 

Standard  Oas  Light  Co.  v.  Wood,  61  Fed.,  74,  was  also 
cited  in  the  Ittner  case.  But  in  that  case  plaintiff  contracted 
to  do  work  for  defendant  and  complete  it  "  by  November  16, 
under  a  penalty  of  $100  per  day,  provided  you  have  founda- 
tion ready  by  June  15,"  and  it  was  accordingly  held  that  the 
completion  of  the  foundation  was  a  condition  precedent,  in 
default  of  which  defendant  could  not  claim  the  penalty  as 
liquidated  damages  for  plaintiff^s  delay.  The  court  said: 
'^  When  the  condition  upon  which  the  promise  depended  was 
unperformed,  through  the  default  of  the  gas  company,  the 
promise  to  complete  by  a  certain  day  was  no  longer  obliga- 
tory; but,  if  the  contractors  entered  upon  the  work,  they 
were  imder  an  obligation  to  finish  within  a  reasonable  time. 
The  gas  company  had,  by  its  own  default,  waived  or  aban- 
doned the  right  to  caU  upon  the  contractors  for  strict  per- 
formance as  to  time,  who,  if  they  entered  forthwith  upon  the 
work,  had  the  right  to  a  reasonable  time  for  perf ormance.^' 
And  to  this  proposition  the  court  cites  Dannat  v.  Fuller^ 
supra.  But  it  will  be  borne  in  mind  that  the  condition  which 
was  imperf ormed  by  the  gas  company  was  its  failure  to  pro- 
vide the  foundation,  thus  showimg  that  it  was  a  matter  of 
performance  of  a  part  of  the  contract  on  its  part,  or  a  con- 
dition precedent  in  which  it  failed,  which  gave  the  con- 
tractors the  right  to  defend  against  the  stipulation. 

In  Morse  Dry  Dock  Co.  v.  Seaboard  Trans.  Co.^  161  Fed., 
99,  an  action  was  brought  by  a  contractor  upon  a  contract 
whereby  he  agreed  to  make  alterations  in  a  ship  and  to  com- 
plete the  work  in  35  days  from  the  time  of  the  delivery  of 
the  ship  at  his  yard  or  pay  her  owners  liquidated  damages 
at  the  rate  of  $50  a  day  thereafter.  The  ship  was  delivered 
at  the  yard  September  7,  and  on  September  16  the  parties 
agreed  to  modify  the  contract  by  a  change  in  certain  specifi- 
cations, and  the  respondent  also  ordered  certain  extra  work. 
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According  to  the  contract,  the  work  should  have  been  com- 
pleted on  October  12,  but  was  not  completed  until  November 
15, 84  days  thereafter,  and  the  respondent  deducted  from  the 
libellant's  bill  $1,700,  being  liquidated  damages  stipulated  in 
the  contract  at  $50  per  day  for  34  days'  delay.  The  court 
held  the  change  in  the  contract  to  have  been  of  an  immaterial 
nature,  agreed  to  by  both  parties,  and  thereby  as  not  affect- 
ing the  time  limit,  saying  that  ^'  libellant  having  agreed  to 
make  the  change  without  requiring  additional  time,  can  not 
now  urge  it  as  an  excuse  for  the  delay."  It  appears  that  the 
respondent  was  under  obligation  to  furnish  a  windlass  to  be 
installed  in  the  vessel,  and  did  not  furnish  it  until  October 
11,  the  day  before  the  time  limit  for  the  completion  of  the 
work,  and  the  installation  of  the  windlass  would  require 
eight  days'  time.  The  respondent  in  reply  pointed  out  that 
the  boiler  to  be  connected  with  the  windlass  was  not  obtained 
by  the  libellant  imtil  some  10  days  after  the  delivery  of  the 
windlass  and  therefore  that  its  failure  to  deliver  the  wind- 
lass did  not  affect  the  situation.  The  court,  however,  said  in 
reference  to  this  contention  that  it  was  ^^  based  upon  an 
assumption  which  it  had  no  right  to  make.  The  respond- 
ent, seeking  to  enforce  the  damage  clause  in  the  contract, 
must  show  that  it  lived  up  to  the  contract  itself.  *  *  * 
It  can  not  be  said  that  if  the  libellant  had  received  the  wiad- 
lass  earlier  it  would  not  have  made  greater  efforts  to  hasten 
the  work.  The  respondent,  seeking  to  enforce  the  contract, 
can  not  recover  damages  for  delay  which  may  have  been 
occasioned  by  its  own  default."  It  was  therefore  held  that 
whilst  this  delay  did  not  operate  as  a  waiver  of  the  time  pro- 
vision in  the  contract,  it  operated  as  an  implied  agreement 
extending  the  time  sufficiently  to  permit  the  installation  of 
the  windlass.  The  court  came  to  the  conclusion  in  that  case 
that  the  cause  of  the  delay  was  a  strike  in  the  libellant's 
yards,  for  which  the  respondent  could  not  be  held  respon- 
sible, and  consequently  the  libellant  was  charged  with  27 
days'  delay.  Here,  again,  we  have  a  case  affecting  the  per- 
formance of  a  contract  after  its  performance  was  begun  by 
the  contractor,  but  it  is  not  an  authority  upon  the  question 
as  to  whether  or  not  delay  in  the  execution  of  the  contract 
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can  be  used  to  defeat  the  terms  of  the  contract  after  it  is 
executed  and  performance  begun. 

In  one  of  the  cases  relied  upon  in  the  majority  opinion  the 
case  of  McOowan  v.  American  Tan  Bark  Co,^  121  U.  S.,  576, 
698,  is  cited  to  the  proposition  that  where  there  has  been 
delay  in  the  approval  of  the  contract  the  time  of  the  delay 
may  be  added  to  the  time  fixed  for  performance,  but  that 
case  does  not  appear  to  sustain  that  view. 

The  contract  there  provided  that  the  work  was  to  be  com- 
pleted within  60  days  of  the  delivery  of  the  boat,  while  it 
was  not,  in  fact,  delivered  until  after  the  60  days  had 
expired.  When  it  was  delivered  the  defendants  proceeded 
without  objection  with  the  work,  and  it  was  said  that  the 
parties  treated  the  contract  as  in  full  force  except  as  to  the 
time  in  which  it  was  to  be  performed,  and  the  work  was  done 
and  the  payments  were  made  under  the  contract,  as  just 
stated,  in  time.  This  case  did  not,  therefore,  turn  upon  the 
question  of  adding  a  ^  reasonable  time  "  to  that  fixed  by  the 
contract,  but  upon  the  fact  that  the  time  having  expired, 
and  the  parties  proceeding,  it  was  assimied,  in  the  absence  of 
any  other  provision,  that  the  undertaking  would  be  com- 
pleted within  the  time  the  original  contract  contemplated 
that  it  would  be  completed.  This  is  made  clear  by  the  state- 
ment of  the  court :  "  These  views  are  in  accordance  with  the 
rulings  of  this  court  in  PhiUips  v.  Seymour^^^  91  U.  S.,  646, 
from  which  we  have  quoted  above,  to  the  effect  that  where 
time  is  of  the  essence  of  the  contract  it  must  be  performed 
within  the  time  stipulated.  From  the  above  analysis  of 
them  it  seems  that  the  cases  cited  do  not  sustain  the  majority 
view. 

I  think  the  authorities  justify  the  conclusion  that  the 
claimant  here  can  not  be  relieved  from  the  cost  of  super- 
vision  and  inspection  under  the  extension  of  time  agreed 
upon,  and,  further,  that  they  justify  the  distinction  attempted 
to  be  made  that  delay  in  the  signing  or  execution  of  a  con- 
tract can  not  be  held  to  so  affect  the  terms  of  a  contract  as  to 
the  time  of  its  performance  as  to  justify  the  adding  of  what 
the  court  may  determine  to  be  "  a  reasonable  time "  to  that 
which  the  parties  in  their  agreement  have  fixed. 
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The  court  has  found  in  this  case  that  time  was  of  the 
essence  of  the  contracts.  It  also  appears  that  the  parties 
could  and  did  agree  upon  an  extension  of  time,  and  if  there 
had  been  no  such  provision  in  the  original  contracts  as  that 
relative  to  an  extension  of  time,  and  the  parties  had  agreed 
upon  an  extension,  that  fact  would  have  been  evidence  that 
they  deemed  time  material.  WiawdU  v.  McGowan^  2  Barb., 
270. 

A  departure  from  the  rule  announced  in  the  foregoing 
cases  may  lead  to  many  difficulties  in  rendering  uncertain 
contracts  which  parties  have  deliberately  made.  The  ruling 
adds  to  the  terms  of  the  contracts  one  which  the  parties  have 
not -made;  it  eliminates  by  construction  a  provision  fixing 
the  time,  while  at  the  same  time  it  declares  that  time  is  of  the 
essence  of  the  contracts ;  it  assumes  that  the  court  will  fix  a 
reasonable  time  for  the  extension,  which,  of  course,  may  vary 
with  the  circumstances  of  different  cases.  It  therefore  prac- 
tically destroys  the  rule  that  where  time  is  of  the  essence  of 
a  contract  the  party  must  perform  in  that  time.  And  it 
goes  further  in  practically  eliminating  the  clause  in  the  con- 
tracts providing  for  an  extension  and  prescribing  the  terms 
upon  which  it  will  be  granted,  and  thus  treating  the  action 
of  the  parties  in  providing  for  an  extension  upon  certain 
terms  as  unusual  and  unnecessary.  And  its  effect  may  go 
still  further,  in  that  it  apparently  "  turns  loose  "  the  clause 
providing  for  liquidated  damages  in  case  of  nonperformance 
within  a  stipulated  time,  though  the  parties  have  expressly 
stipulated  for  it,  and  it  remits  defendants  to  a  proof  of 
actual  damages  which  often  it  may  be  impracticable  to 
prove.  Where  a  contract  provides  that  the  work  shall  be 
done  within  a  time  fixed,  and  if  not  done  that  the  contractor 
shall  pay  liquidated  damages,  the  term  is  clear ;  but  to  pro- 
vide for  liquidated  damages  unless  the  work  be  completed 
within  a  reasonable  time  is  to  leave  the  matter  open  to  be 
settled  by  the  exigencies  and  circumstances  of  each  particu- 
lar case.  The  certainty  of  the  law  and  the  freedom  of  par- 
ties to  agree  and  have  their  agreements  construed  by  the 
courts  according  to  the  intention  of  the  parties  is  of  graver 
importance  than  the  relief  of  an  individual  claimant  from 
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the  effects  of  an  improvident  contract  on  his  part  can 
possibly  be. 

In  Sim  Printing  and  Publishing  Asa^n  v.  Moore^  183 
XJ.  S.,  642,  the  court,  in  an  opinion  by  Mr.  Justice  White, 
goes  f  uUy  into  the  question  of  the  right  of  parties  to  stipu- 
late  as  to  liquidated  damages,  and  on  page  669  he  uses  this 
apposite  language: 

^  From  a  critical  examination  of  all  these  cases  and  others 
that  might  be  referred  to,  it  will  be  found  that  the  business 
of  the  court,  in  construing  this  clause  of  the  a^eement,  as 
in  respect  to  every  other  part  thereof,  is  to  inquire  after  the 
meaning  and  intent  of  the  parties;  and  when  that  is  clearly 
ascertained  from  the  terms  and  language  used,  it  must  w 
carried  into  effect.  A  court  of  law  possesses  no  dispensing 
powers;  it  can  not  inquire  whether  the  parties  have  acted 
wisely  or  rashly  in  respect  to  any  stipulation  tliat  they  may 
have  thought  proper  to  introduce  into  their  agreements,  tf 
they  are  competent  to  contract  within  the  prudential  rules 
the  law  has  fixed  as  to  parties,  and  there  has  been  no  fraud, 
circumvention,  or  illegality  in  the  case,  the  court  is  bound 
to  enforce  the  agreement.  Men  may  enter  into  improvident 
contracts  where  the  advantage  is  Imowingly  and  strikingly 
against  them;  they  may  also  expend  their  property  upon  idle 
or  worthless  objects,  or  give  it  away  if  they  please  without 
an  equivalent^  in  spite  ox  the  powers  or  interference  of  the 
court ;  and  it  is  difficult  to  see  why  they  may  not  fix  for  them- 
selves by  agreement  in  advance  a  measure  of  compensation, 
however  extravagant  it  may  be,  for  a  violation  of  their  cov- 
enant (they  surdy  may  after  it  has  accrued)  without  the 
intervention  of  a  court  or  jury.'' 

For  the  above  reasons  I  think  the  claimant  should  not  re- 
cover the  expense  and  cost  of  inspection  and  supervision. 

HowBT,  Jvdge^  dissenting: 

Never  having  participated  in  any  decision  diBclaring  the 
rule  that  an  extension  of  time  for  the  completion  of  public 
work  must  be  coextensive  with  the  period  of  delay  caused 
by  the  Government  in  the  signing  of  a  contract  for  such 
public  work,  and  believing  that  the  judicial  function  can  not 
be  invoked  to  legislate  anything  by  way  of  an  amendment 
to  the  provisions  of  section  3744  of  the  Revised  Statutes,  I 
concur  in  the  views  set  forth  in  the  foregoing  dissent.  The 
conceded  obiter  dicta  in  the  LitUe  FdUa  Knitting  Co.  oase^ 
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44  C.  C1&  K.9 19  does  not  establifih  the  court's  right  to  inter- 
fere; and  as  to  the  other  three  cases  upon  which  the  majority 
opinion  rests,  the  files  of  the  court  establish  that  there  was 
no  part  taken  by  me  in  the  views  expressed  in  those  cases  on 
the  rule  aimounced. 

The  gravity  of  the  conclusions  reached  by  the  majority  in 
the  announcement  of  a  rule  for  court  interference  (for  de- 
lay in  signing)  with  the  terms  of  Government  contracts  with 
private  parties  constrains  me  briefly  to  make  these  com- 
ments. 

In  superseding  some  of  the  provisions  of  the  contract  as 
made  by  this  contracting  company  and  the  Government  and 
practically  injecting  into  the  agreement  a  new  term  supple- 
mentary to  that  which  both  parties  were  satisfied  to  conclude, 
the  court  exercises  dispensing  power — ^the  power  to  modify, 
abridge,  and  change  the  terms  of  an  agreement  which  the 
parties  themselves  were  satisfied  with  when  the  work  was 
begun  and  which  neither  party  to  the  agreement  had  any 
idea  of  altering  or  discharging  when  the  work  provided  for 
was  actually  undertaken.  This  courts  can  not  do  in  the 
absence  of  fraud,  accident,  or  mistake. 

There  is  no  suggestion  of  anything  of  the  kind.  And 
without  the  existence  of  one  or  the  other  of  these  conditions 
of  sufficient  force  for  a  court  of  equity  to  take  hold  and  re- 
form the  contract  which  the  parties  have  already  made,  there 
is  no  room  for  the  application  of  any  judicial  rule  to  take 
from  or  add  to  the  terms  of  the  agreement.  The  books  are 
full  of  cases  to  the  effect  that  courts  can  not  do  for  parties 
what  they  themselves  have  not  attempted  to  do  for  their  re- 
spective interests. 

The  rule  declared  is  an  impossible  rule  when  bids  have 
been  accepted  in  response  to  departmental  proposals,  be- 
cause of  the  consequences  of  putting  into  the  contract  some- 
thing that  the  parties  did  not  express,  and  taking  out  of  the 
contract  something  that  the  parties  did  express.  The  court 
is  without  authority  to  prevent  them  from  making  lawful 
contracts  in  such  way  and  on  such  time  as  to  completion  as 
they  have  seen  fit  to  do. 

The  rule  annoimced  ignores  Government  necessity  in  those 
provisions  common  to  nearly  all  contracts  for  the  comple- 
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tion  of  public  work  in  a  given  time  and  providing  for  pay- 
ment  of  liquidated  damages  to  insure  progress,  not  only  for 
emergency  work,  but  for  the  work  of  construction  generally. 
Hindrances  to  Grovemment  work  sometimes  arise  from  in- 
sufficient appropriations,  and  sometimes  from  delay  in  the 
passage  of  expected  appropriation  bills  which  cause  tempo- 
rary executive  inaction.  The  rule  announced  also  disregards 
the  well-known  fact  that  the  services  of  inspectors,  super- 
vising architects,  and  directing  engineer  officers  can  not  be 
obtained  promptly,  and  that  necessity  frequently  arises  for 
summoning  suitable  officials  from  distant  parts  of  the  coun- 
try (engaged  in  work  of  a  similar  character)  to  begm  duties 
on  new  undertakings.  These  considerations  are  as  well 
known  to  bidders  as  to  the  executive  departments  when  these 
contracts  are  made  and  are  taken  into  the  calculations  of 
bidders  and  acted  upon  by  them  when  bids  are  made  respon- 
sive  to  Government  propiala. 

The  accuracy  of  the  general  proposition  stated  in  the 
majority  opinion,  that  when  time  is  of  the  ess^ice  of  the 
contract  and  the  Government  by  its  delay  prevents  per- 
formance within  the  contract  time  such  delay  will  operate 
to  waive  the  time  limit  and  give  successful  bidders  a  reason- 
able time  within  which  to  perform,  is  not  denied.  But  this 
general  rule  is  without  application  for  any  delay  in  the  con- 
summation of  the  negotiations  leading  up  to  and  ending  in 
the  written  agreement.  There  may  be  instances  of  neglect 
on  the  part  of  the  Government  to  become  an  actual  signatory 
after  a  contractor  has  himself  signed  the  proposed  agree- 
ment. In  such  case  every  bidder  can  readily  protect  himself 
against  the  contingency  of  having  to  pay  damages  as  liqui- 
dated for  failure  to  perform  by  notifying  the  department 
that  he  can  not  do  the  work  within  the  proposed  time.  If 
the  delay  in  signing  on  the  part  of  the  defendants  be  such 
as  to  justify  the  bidders  to  refuse  to  proceed,  it  is  not  only 
their  privilege  but  likewise  their  right  to  refuse  to  proceed. 
In  the  present  case  the  rule  is  inapplicable  because  the  con- 
tractor made  no  complaint,  entered  no  protest,  nor  raised 
objection  of  any  kind  when  with  the  Government's  signa- 
ture to  the  contract  it  proceeded  with  the  work.    The  pros- 
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pective  profit  on  this  contract  was  probably  sufficient  to  in- 
duce the  contractor  to  proceed  with  the  undertaking  when 
the  notice  was  given  to  him  to  proceed.  Whatever  the  rea- 
son for  going  on  without  objection,  protest,  or  complaint, 
there  is  nothing  to  indicate  that  this  contractor  was  injured 
by  any  delay  on  the  part  of  the  defendants  in  closing  the 
negotiations  and  notifying  the  contractor  to  proceed  in 
accordance  with  the  terms  of  the  agreement  as  executed. 

Finding  XIII  states  the  ultimate  fact  to  be,  so  far  as  it 
is  a  question  of  fact,  that  defendants  took  30  days  more  time 
than  was  reasonably  necessary  in  getting  the  contracts  to 
the  claimant  with  notice  of  approval,  and  that  in  conse- 
quence the  time  for  the  completion  was  thereby  extended  for 
a  like  period.  The  majority  makes  of  *any  delay  for  de- 
fendants not  signing  promptly  unreasonable  delay,  thereby 
automatically  moving  up  the  time  for  completion  regardless 
of  the  terms  of  the  agreement.  There  is  not  enough  in  the 
other  findings  to  admit  of  the  stated  ultimate  fact  that  de- 
fendants took  30  days  more  time  than  was  reasonably  neces- 
sary to  get  the  contract  to  the  contractor  with  the  depart- 
mental notice  of  approval.  The  conclusion  contained  in  the 
thirteenth  finding  is  less  a  matter  of  fact  than  a  conclusion 
of  law,  and  should  not  influence  the  decision  in  a  matter  that 
not  only  decides  this  case  but  goes  far  beyond  it  in  the  state- 
ment of  a  proposition  likely  to  cause  great  embarrassment  to 
the  executive  departments  of  the  Government  in  making 
contracts  for  public  work. 


CHARLES  J.  McMULLIN  v.  THE  UNITED  STATES. 

[No.  26591.    Decided  March  2,  1914.] 

On  plaintiffs  Motion, 

The  plaintiff  made  a  motion  which  was  allowed  October  25,  1910, 
to  discontinue  his  case  "toithout  prejudice,**  Subsequently 
and  after  the  end  of  the  term  in  which  the  case  was  dis- 
continued, the  plaintiff  made  a  motion  to  set  aside  the  order 
of  discontinuance  and  to  restore  the  case  to  the  docket, 
which  was  overruled.  A  motion  was  then  made  for  a  re- 
hearing on  the  motion  to  set  aside  the  order  of  discontinu- 
ance, and  it  is  this  last  motion  which  is  now  before  the  court 
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I.  It  is  an  established  rale  in  this  court  that  a  motion  dlsmlsring 
a  case  is  out  of  the  jurisdiction  of  the  court  unless  brought 
to  its  attention  during  the  term  In  which  the  order  of  dis- 
missal is  made,  unless  for  some  reason  it. is  shown  that  the 
order  of  dismissal  was  void,  and  the  court  will  not  Indulge 
in  the  practice  of  allowing  a  discontinuance  or  dlsmiflsal 
coupled  with  any  right  of  restoration  to  the  docket 

The  Reporter's  statement  of  the  csfie : 

Mr.  William  E.  Harvey  for  the  motion. 

Mr.  George  M.  Anderson^  with  whom  was  Mr.  Assistant 
Attorney  General  Huston  TJiompson^  opposed. 

Per  Cubiam: 

The  claimant  made  a  motion,  which  was  allowed  October 
25, 1910,  to  discontinue  his  cause,  reading  as  follows: 

"  Now  come  George  A.  &  William  B.  King,  attorneys  of 
record  in  the  above  entitled  cause,  and  ask  leave  to  discon- 
tinue the  same  without  prejudice  to  the  claimant's  right  to 
have  the  case  reinstated  in  the  event  that  the  accounting 
officers  do  not  settle  the  claim." 

Subsequently  a  motion  was  made  to  set  aside  the  order 
of  discontinuance  allowed  as  aforesaid  and  to  restore  the 
case  to  the  docket.  The  motion  to  reinstate  having  been 
made  after  the  end  of  the  term  in  which  the  case  was  dis- 
continued, and  being  objected  to  by  the  defendants,  was  over- 
ruled. A  motion  was  then  made  for  a  rehearing  on  the 
motion  to  set  aside  the  said  discontinuance  and  to  restore 
the  case  to  the  docket,  which  latter  motion  was  sent  to  the 
law  calendar  on  April  5,  1912. 

The  cause  was  discontinued  on  October  25,  1910,  and  the 
first  motion  to  reinstate  was  made  on  December  16,  1911, 
and  overruled  on  January  6,  1912,  as  out  of  the  court's 
jurisdiction.  It  is  now  made  to  appear  that  the  purpose  of 
the  discontinuance  was  to  enable  the  claimant  to  make  a  bona 
fide  effort  to  secure  a  settlement  through  the  Treasury  De- 
partment, which  would  not  consider  any  settlement  so  long 
as  the  case  was  pending  in  this  court,  and  that  the  wording 
of  the  motion  above  quoted  was  to  secure  the  right  of  the 
claimant  to  have  his  case  reinstated  in  the  event  a  settle- 
ment was  not  made. 
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The  rule  is  established  in  this  court  that  a  motion  dismiss- 
ing a  case  is  out  of  the  jurisdiction  of  the  court  unless 
brought  to  its  attention  during  the  term  in  which  the  order 
of  dismissal  is  made  unless  for  some  reason  it  is  shown  that 
the  order  of  dismissal  was  void;  but  it  seems  to  the  court 
that  the  peculiar  facts  surrounding  the  dismissal  of  this 
case  as  well  as  the  terms  imder  which  it  was  dismissed 
authorize  the  court  to  reinstate  the  case  and  to  restore  the 
same  to  the  docket.  The  court  will,  however,  in  the  future 
adhere  to  the  rule  above  announced  and  will  not  indulge  in 
the  practiofd  of  allowing  a  discontinuance  or  dismissal 
coupled  with  any  right  of  restoration  to  the  docket,  and  it  is 
so  ordered. 


E.  J.  SEEDS  &  CO.  V.  THE  UNITED  STATES. 

[No.  81396.     Decided  March  2,  1914.] 

On  defendants^  Demurrer. 

The  petition  in  this  case,  filed  Febniary  1,  1912,  I0  based  upon  a 
claim  alleged  to  have  arisen  betveeen  1889  and  1904.  The 
defendants  demur  on  the  ground  that  it  is  barred  by  the 
statute  of  limitation. 

I.  A  petition  undertaking  to  state  a  cause  of  action  which  accrued 
more  than  six  years  before  the  filing  of  the  petition  and  not 
bringing  the  case  within  any  of  the  exceptions  named  in  the 
statute,  does  not  state  an  action  within  the  jurisdiction  of  the 
court,  and  the  bar  of  the  statute  of  limitation  Is  properly 
raised  by  demurrer. 

The  Reporter's  statement  of  the  case: 

The  averments  of  the  petition  involved  are  sufficiently 
stated  in  the  opinion  of  the  court. 

Mr.  0.  F.  Jones^  with  whom  was  Mr.  Assistant  Attorney 
General  Huston  Thompson^  for  the  demurrer. 

Per  Cttriam: 

The  petition  was  filed  in  this  court  on  February  1,  1912, 
and  is  based  upon  a  claim'  alleged  to  have  arisen  between 
1889  and  1904.  The  defendants  demur  to  the  petition  and 
assign  two  grounds  of  demurrer:  (1)  That  the  claim  alleged 
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sounds  in  tort;  (2)  that  it  is  barred  by  the  statute  of  limi- 
tations. 

It  is  unnecessary  to  discuss  the  first  ground  of  demurrer, 
because  every  claim  cognizable  by  this  court  is  barred  by 
the  statute  unless  the  petition  setting  forth  a  statement 
thereof  is  filed  in  the  court,  as  provided  by  law,  within  six 
years  after  the  claim  first  accrues,  and  the  said  claim,  if 
it  were  conceded  that  otherwise  the  court  has  jurisdiction, 
accrued,  according  to  the  averments  of  the  petition,  more 
than  six  years  prior  to  the  bringing  of  the  suit.  The  claim- 
ant does  not  bring  himself  within  any  of  the  disabilities 
enumerated  in  said  statute  which  postpone  the  bar  of  the 
statute,  and  the  court  can  not  engraft  upon  it  any  other 
disability  than  those  provided  for  therein.  Kendall  v. 
Uruted  States^  107  XT.  S.,  123.  This  case  also  holds  that 
where  the  petition  shows  that  the  claim  is  barred  by  the 
statute  of  limitations  applicable  to  the  Court  of  Claims  the 
objection  is  properly  taken  by  demurrer. 

The  demurrer  should  therefore  be  sustained  and  the  peti- 
tion dismissed.    And  it  is  so  ordered. 


A.  S.  LASCELLES  &  CO.  v.  THE  UNITED  STATES. 

[No.  27402.    Decided  Maix^h  16,  1914.] 

On  the  Proofs. 

The  purpose  of  this  suit  is  to  recover  the  amount  paid  by  the  plaintiff 
as  import  duties  on  merchandise  shipped  from  Porto  Rico  to 
and  received  at  the  port  of  New  fork  between  December  10, 

1898,  when  the  treaty  of  peace  between  the  United  States  and 
Spain  was  signed,  and  April  11,  1899,  the  date  on  which  the 
ratification  of  said  treaty  was  exchanged  by  said  Govern- 
ments. 

I.  The  island  of  Porto  Rico  did  not,  in  law,  become  a  part  of  the 
United  States  until  on  and  after  the  treaty  had  been  duly 
signed  by  both  the  parties  thereto  and  the  ratifications  of  the 
same  had  been  exchanged. 
II.  The  right  to  exact  duty  upon  merchandise  imported  from  the  island 
of  Porto  Rico  to  and  into  the  United  States  prior  to  April  11, 

1899,  the  date  of  the  ratification  and  promulgation  of  the 
treaty  between  the  United  States  and  Spain,  was  within  the 
meaning  and  intent  of  the  tariif  law  of  the  United  States. 
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The  Reporter's  statement  of  the  case : 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  At  the  time  of  the  payment  of  the  duties  hereinafter 
referred  to  the  claimants,  Eliot  A.  de  Pass,  Charles  E.  de 
Mercado,  Benjamin  Odio,  and  one  Alfred  S.  Lascelles,  since 
deceased,  were  copartners  trading  under  the  firm  name  of 
A.  S.  Lascelles  &  Co.  The  claimants,  Eliot  A.  de  Pass  and 
Charles  E.  de  Mercado,  are  subjects  of  the  King  of  Great 
Britain,  and  the  claimant,  Benjamin  Odio,  is  a  citizen  of  the 
United  States.  Said  Alfred  S.  Lascelles  died  in  or  about 
the  year  1901,  leaving  the  claimants  the  only  surviving  mem- 
bers of  said  firm  at  the  time  of  the  filing  of  the  petition 
herein. 

n.  On  the  10th  day  of  December,  1898,  a  treaty  of  peace 
between  the  United  States  and  the  Kingdom  of  Spain  was 
signed  by  the  duly  authorized  representatives  of  both  Gov- 
ernments. The  said  treaty  was  ratified  by  the  Senate  of  the 
United  States  on  the  6th  day  of  February,  1899,  and  by  the 
Queen  Begent  of  Spain  and  the  Spanish  Cortes  on  the  19th 
day  of  March,  1899,  and  the  ratifications  thereof  were  ex- 
changed at  the  city  of  Washington,  in  the  District  of  Colum- 
bia, on  the  11th  day  of  April,  1899,  and  on  the  same  date 
said  treaty  was  proclaimed  by  the  President  of  the  United 
States. 

m.  A  protocol  providing  for  the  cessation  of  hostilities 
and  the  making  of  the  said  treaty  of  peace  was  signed  by 
the  duly  authorized  representatives  of  both  Governments  on 
the  12th  day  of  August,  1898.  Said  protocol  contained  the 
following  provisions  with  reference  to  the  island  of  Porto 
Bico: 

"Akticle  n.  Spain  will  cede  to  the  United  States  the 
island  of  Porto  Bico  and  other  islands  now  under  Spanish 
sovereignty  in  the  West  Indies.    *    *    * 

"Articlb  IV.  Spain  will  immediately  evacuate  ♦  *  ♦ 
Porto  Bico  and  other  islands  now  under  Spanish  sovereignty 
in  the  West  Indies.  ♦  *  •  Each  Government  will  within 
ten  days  after  signing  this  protocol  appoint  other  commis- 
sioners who  shall  withm  thirty  days  after  the  signing  of  this 
protocol  meet  at  San  Juan  in  Porto  Bico  for  the  purpose  of 
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arranging  and  carrymg  out  the  details  of  the  aforesaid 
evacuation  of  Porto  Kico  and  other  islands  now  under  Span- 
ish sovereignty  in  the  West  Indies. 

^^ Article  VI.  Upon  the  conclusion  and  signing  of  this 
protocol  hostilities  between  the  two  countries  shaU  be  sus- 
pended   *    *    *." 

rV.  The  said  treaty  provided  with  reference  to  the  island 
of  Porto  Rico  as  follows: 

^^ Article  II.  Spain  cedes  to  the  United  States  the  island 
of  Porto  Rico  and  other  islands  now  under  Spanish  sov- 
ereignty in  the  West  Indies.    ♦    ♦    • 

"Article  VIII.  In  conformity  with  the  provisions  of  Ar- 
ticles I,  II,  and  III  of  this  treaty,  Spain  relinquishes  in 
Cuba  and  cedes  in  Porto  Rico  and  other  islands  of  the  West 
Indies,  in  the  island  of  Guam,  and  in  the  Philippine  Archi- 
pelago all  the  buildings,  wharves,  barracks,  forts,  structures, 
pubhc  highways,  and  other  immovable  property  whidi,  in 
conformity  with  law,  belong  to  the  public  domain,  and  as 
such  belong  to  the  Crown  of  Spain." 

y.  On  various  dates  between  the  10th  day  of  December, 
1898,  and  the  11th  day  of  April,  1899,  the  claimants  brought 
from  the  port  of  Ponce  and  other  ports  in  the  said  island  of 
Porto  Rico  to  the  port  of  New  York  large  quantities  of 
sugar,  all  the  growth  of  said  island  of  Porto  Rico,  upon 
various  vessels,  each  of  which  vessels  made  a  voyage  from 
the  port  in  the  island  of  Porto  Rico  to  the  port  of  New  York, 
in  the  State  of  New  York. 

VI.  On  the  date  of  the  arrival  of  such  vessels  at  the  said 
port  of  New  York  the  collector  of  customs  of  the  United 
States  for  the  said  port,  under  the  color  of  his  office  as  col- 
lector and  through  the  exercise  of  the  powers  and  authority 
vested  in  him  for  the  purpose  of  the  performance  of  his 
duties  as  such  collector,  required  the  said  sugars,  which  then 
were  the  property  of  the  claimants,  to  be  entered  at  the 
customhouse  as  if  they  had  been  imported  from  a  foreign 
country,  and  demanded  from  the  claimants  as  alleged  cus- 
toms duties  the  sums  of  money  hereinafter  stated  In  detail. 

VII.  The  names  of  the  said  vessels,  the  dates  of  their 
arrival,  the  number  of  packages  of  sugar  belonging  to  the 
claimants  on  such  vessels,  and  the  amounts  assessed  thereon 
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by  the  said  collector  of  customs  and  paid  by  the  claimants, 
and  the  dates  of  payment  are  as  follows : 


NunB  of  vqsbbI. 


E^oai^ia. 


Evelyn. 

Jennie  ▲.  Btabbs. 

Keoosta 

Fhiladelpliia 

ArkidJa. 

Omoas 


Total. 


Dated 
arilTal. 


Feb.    6 

liar.    4 

Mar.  IB 

liar.  90 
liar.  28 

liar.  SI 

Apr.    4 


Entry 
No. 


{ 


20016 

86110 

43455 

44532 
45712 
51412 
51275 
5S68S 


Date  Of 
payment 


far.  18 

ar.  18 

»b.  15 

ar.  18 

Mar.  4 

/Mar.  27 

Mar.  23 
Ape  S 
Apr  8 
Apr.    4 


Liquidated 
duty  paid. 


86,491.41 
3,654.98 
2,775.77 
6,700.06 

17,074.99 
2,547.14 
7,828.76 

10,703.46 
2,901.60 

18,009.19 

82,080.88 
8,179.07 


113,083.63 


Vm.  The  claimants  were  compelled  to  pay  the  amounts 
aforesaid  to  the  said  collector  of  customs  in  order  to  obtain 
possession  of  their  goods. 

IX.  At  the  time  of  the  making  of  each  of  the  payments 
aforesaid  the  claimants,  by  their  protest  in  writing  duly 
made,  protested  against  the  action  of  the  said  collector  of 
customs  in  so  demanding  and  collecting  any  sum  of  money 
from  them  whatever  as  duties  upon  said  sugars  or  any  part 
thereof  upon  the  express  ground  that  Porto  Eico  was  not 
at  the  date  of  the  arrival  of  each  of  said  vessels  a  foreign 
coimtry  and  that  the  sugars  were,  as  claimed  by  them,  not 
"  imported." 

X.  The  collector  of  customs  paid  into  the  Treasury  of  the 
United  States  the  total  amoimt  so  collected  by  him  from  the 
claimants,  to  wit,  $118,038.63,  and  no  portion  thereof  has 
ever  been  repaid  to  the  claimant& 

Mr.  H.  M.  Ward  for  the  plaintiff. 

This  question  arises  upon  the  following  facts: 
A  protocol  providing  for  the  cessation  of  hostilities  be- 
tween Spain  and  the  United  States,  and  for  the  making  of 
a  treaty  of  peace,  was  signed  by  the  duly  authorized  repre- 
sentatives of  both  Governments  on  August  12,  1898.    Said 
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protocol  contains  the  following  provisions  with  reference  to 
the  island  of  Porto  Rico: 

"Article  11.  Spain  wiU  cede  to  the  United  States  the  island 
of  Porto  Rico  and  other  islands  now  under  Spanish  soyer- 
eimty  in  the  West  Indies.    ♦    ♦    ♦ 

"'Article  IV.  Spain  wiU  immediaiely  evacuate  *  ♦  ♦ 
Porto  Rico  and  otner  islands  now  under  Spanish  soverei^ty 
in  the  West  Indies.  *  *  ^  Each  Goyemment  will,  within 
ten  days,  appoint  commissioners,  who  shall,  within  thirty 
days  from  the  signing  of  this  protocol,  meet  at  San  Juan,  in 
Porto  Rico,  for  the  purpose  of  arranging  and  carrying  out 
the  details  of  the  aforesaid  evacuation  of  Porto  Kico  and 
other  islands  now  under  Spanish  sovereignty  in  the  West 
Indies. 

'^  Article  VI.  Upon  the  conclusion  and  signing  of  this 

protocol  Tiostilities  between  the  two  countries  elml  cease." 
*    *    * 

Immediately  thereafter,  and  in  conformity  with  the  said 
protocol,  Spain  ceded  said  island  of  Porto  Rico  to  the  United 
States,  relinquished  her  possession  and  sovereigTiiy  thereof^ 
withdrew  all  the  Spanish  forces  on  said  island,  and  delivered 
all  the  public  property  on  said  island  to  the  United  States, 
and  prior  to  December  10,  1898,  the  United  States  had 
complete  possession  of  said  island  of  Porto  Rico. 

On  the  10th  day  of  December,  1898,  a  treaty  of  peace 
between  the  United  States  and  the  Kingdom  of  Spain  was 
signed  by  the  duly  authorized  representatives  of  both  Gov- 
ernments. The  said  treaty  was  ratified  by  the  Senate  of 
the  United  States  on  the  6th  day  of  February,  1899,  and  by 
the  Queen  Regent  of  Spain  and  the  Spanish  Cortes  on  the 
19th  day  of  March,  1899,  and  the  ratifications  thereof  were 
exchanged  at  the  city  of  Washington  on  the  11th  day  of 
April,  1899,  and  on  the  same  date  said  treaty  was  proclaimed 
by  the  President  of  the  United  States. 

The  said  treaty  provides,  with  reference  to  the  island  of 
Porto  Rico,  as  follows : 

"Article  II.  Spain  cedes  to  the  United  States  the  island  of 
Porto  Rico  and  other  islands  now  under  Spanish  sovereignty 
m  the  West  Indies."    *    *  .  * 

"Article  VllL :  In  conformity  with  the  provisions  of  Article 
n  of  this  treaty,  Spain  *  *  *  cedes  in  Porto  Rico  and  the 
other  islands  in  the  West  Indies  *  *  *  all  the  buildings, 
wharves,  forts,  barracks,  fort  structures,  public  highways, 
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and  other  immovable  property  which  in  conformity  with 
law  belong  to  the  pubhc  domam  and  as  such  belong  to  the 
Crown  of  Spain." 

Upon  the  facts,  the  sole  question  of  law  involved  is,  whether 
at  the  dates  of  arrival  of  the  respective  vessels  the  articles 
brought  on  those  vessels  from  the  island  of  Porto  Rico  to  the 
port  of  New  York  were  "imported  from  a  foreign  country" 
within  the  meaning  of  the  tariff  law  of  the  United  States  then 
in  force. 

This  court  has  jurisdiction  of  the  subject  matter  of  the 
action.  This  point  is  settled  by  the  decisions  of  the  Supreme 
Court  of  the  United  States  in  Dooley  v.  United  States ,  182 
U.  S.,  222,  and  in  De  Lima  v.  BiiwdL,  182  U.  S.,  1.  In  the 
former  of  these  cases  the  court  held  that  an  action  to  recover 
duties  paid  in  the  island  of  Porto  Rico  upon  articles  brought 
from  the  United  States  could  be  maintained  in  this  coiui, 
and  in  the  latter  of  these  cases  the  court  held  that  an  action 
could  be  maintained  against  the  collector  of  customs  to  re- 
cover duties  paid  on  articles  brought  from  Porto  Rico  after 
April  11, 1899,  the  date  when  the  ratifications  of  the  treaty  of 
peace  were  exchanged  and  the  treaty  promulgated,  and  that 
goods  so  brought  were  not  "imported  from  a  foreign  country," 
so  that  the  provisions  of  the  tariff  laws  with  respect  to  pro- 
ceedings before  the  then  Board  of  General  Appraisers,  had 
no  application.  A  fortiori  the  action  can  be  maintained 
against  the  United  States  rather  than  the  collector  to  recover 
the  duties  paid  on  articles  brought  from  Porto  Rico. 

The  cargoes  of  sugar  involved  in  this  case  were  not  ''hn- 
ported  from  a  foreign  country''  within  the  meaniog  of  the 
tariff  laws  of  the  United  States  then  in  force. 

In  considering  this  point  we  are  bound  at  the  outset  to 
say  that  the  Supreme  Court  of  the  United  States,  in  the 
case  of  Dooley  v.  United  States,  182  U.  S.,  222,  considered 
the  legality  of  the  exaction  of  duties  upon  articles  brought 
from  the  IFnited  States  into  Porto  Rico  from  August,  1898, 
to  April,  1899,  which  covered  the  period  referred  to  in  the 
petition  in  this  case,  and,  though  the  point  was  not  involved, 
as  that  case  was  brought  to  recover  only  duties  exacted 
between  April  11,  1899,  the  date  of  the  ratification,  and 
May  1,  1900,  when  the  Foraker  Act  took  effect,  decided 
that  such  duties  were  lawfully  exacted,  and  by  implication 
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held  that  goods  brought  from  Porto  Rico  to  the  United 
States  were  then  subject  to  duties.  The  case  which  con- 
cerned duties  collected  prior  to  April  11,  1899,  Armstrong  v. 
United  States,  182  U.  S.,  243,  was  ai^ed  by  different  counsel 
and  the  exact  point  involved  in  the  case  at  bar  was  not 
clearly  presented. 
In  the  Dooley  case,  at  page  230,  the  court  seLys: 

''In  their  legal  aspect,  the  duties  exacted  in  this  case 
were  of  three  classes:  (1)  The  duties  prescribed  by  General 
WIgb  under  order  of  July  26,  1898,  wnich  merely  extended 
the  existing  regulations;  (2)  the  tariffs  of  Au^st  19,  1898, 
and  February  1.  1899,  prescribed  by  the  President  as  Com- 
mander in  Cniei,  which  continued  m  effect  until  April  11, 
1899,  the  date  of  the  ratification  of  the  treaty  and  the 
cession  of  the  island  to  the  United  States;  (3)  from  tiie 
ratification  of  the  treaty  to  May  1,  1900,  when  the  Foraker 
Act  took  effect. 

"There  can  be  no  doubt  with  respect  to  the  first  two  of 
these  classes,  namely,  the  exaction  of  duties  under  the  war 
power,  prior  to  the  ratification  of  the  treaty  of  peace.  While 
it  is  true  the  treatv  of  peace  was  signed  December  10. 
1898,  it  did  not  take  effect  upon  individual  rights  until 
there  was  an  exchange  of  ratifications.  Haver  v.  Ydker, 
9  Wall,  32." 

The  court  then,  after  discussing  the  cases  of  New  Orleans 
V.  SteamsUp  Co.,  20  Wall.,  387,  393;  Cross  v.  Harrison,  16 
How.,  164,  and  other  authorities,  says  at  page  233,  with 
regard  to  the  period  between  August  12,  1898,  and  April  11, 
1899: 

"The  United  States  and  Porto  Rico  were  still  foreign 
countries  with  respect  to  each  other,  and  the  same  right 
which  authorized  us  to  exact  duties  upon  merchan£se 
imported  from  Porto  Rico  to  the  United  States  authorized 
the  military  commander  in  Porto  Rico  to  exact  duties  upon 
goods  imported  into  that  island  from  the  United  States. 
The  fact  that,  notwithstanding  the  military  occupation  of 
the  United  States,  Porto  Rico  remained  a  foreign  country 
within  the  revenue  laws  is  established  by  the  case  of  Fleming 
V.  Page,  9  How.,  603,  in  which  we  held  that  the  capture  and 
occupation  of  a  Mexican  port  during  our  war  with  that 
country  did  not  make  it  a  part  of  the  Ilnited  States,  and  that 
it  still  remained  a  foreign  country  within  the  meaning  of  the 
revenue  laws.  The  right  to  exact  duties  upon  goods  im- 
ported into  Porto  Rico  from  New  York  arises  from  the  fact 
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that  New  York  was  still  a  foreign  country  with  respect  to 
Porto  Rico,  and  from  the  correlative  ri^ht  to  exact  at  New 
York  duties  upon  merchandise  imported  from  that  island." 

This  all-embracing  language  of  the  Supreme  Court  would 
appear  to  dispose  of  every  question  involved  in  this  case. 

Mr.  0.  F.  Jones^  with  whom  was  Mr.  Assistant  Attorney 
General  Hilton  Thompson^  for  the  defendants. 

Atkinson,  Judge^  delivered  the  opini(m  of  the  court : 

Claimants  instituted  this  suit  February  7, 1905,  to  recover 
from  the  United  States  $113,033.63,  which  the  findings  show 
was  paid  by  them  as  import  dues  on  merchandise  shipped 
from  the  island  of  Porto  Eico  into  the  port  of  the  city  of 
New  York  on  various  dates  between  December  10, 1898,  when 
the  treaty  of  peace  between  Spain  and  the  United  States  was 
signed,  and  April  11,  1899,  the  date  on  which  the  ratifica- 
tions of  said  treaty  were  exchanged  by  said  Governments. 

No  question  of  fact  is  involved,  it  being  conceded  that 
the  duties  were  paid  in  the  manner  fully  set  forth  in  Finding 
VII  after  protest  in  writing  had  been  by  claimants  formally 
made  to  the  collector  of  customs  at  the  port  of  New  York. 
The  only  question,  therefore,  is  one  of  law — ^namely.  Was  the 
island  of  Porto  Eico,  at  the  dates  of  the  arrival  of  claimants' 
vessels  at  the  port  of  New  York,  a  foreign  country  within 
the  meaning  of  the  tariff  laws  of  the  United  States  then 
in  force? 

It  is  contended  by  plaintiff's  counsel  that  all  of  the  tariff 
duties  were  paid  to  the  collector  of  the  port  of  New  York 
after  the  ratification  of  the  treaty  with  Spain  by  the  United 
States,  and  four  out  of  the  seven  items  were  paid  to  the 
collector  after  the  ratification  of  the  treaty  by  the  Spanish 
Cortes;  and  inasmuch  as  Spain  had  ceded  the  island  o% 
Porto  Eico  to  the  United  States  under  Articles  I,  II,  III, 
and  VIII  of  the  treaty  and  had  withdrawn  all  her  forces 
from  said  island;  had  relinquished  her  possession  and 
authority  thereto;  had  delivered  all  the  public  property  on 
said  island  to  the  United  States;  and  necessarily,  prior  to 
December  10,  1898,  had  complete  possession  of  said  island, 
it  therefore  should  not  longer  be  regarded  as  ^^  foreign 
territory,"  and  the  levying  of  tariff  duties  on  its  products 
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shipped  into  the  United  States  was  not  justifiable  and  should 
be  refunded. 

On  the  other  hand,  the  defendants  contend  that  Porto 
Bico  did  not  in  law  become  a  province  of  the  United  States 
until  on  and  after  the  treaty  had  been  duly  signed  by  both 
parties  thereto  and  the  ratifications  of  the  same  had  been  ex- 
changed, which  final  action  was  taken  on  April  11,  1899, 
and  on  that  date,  and  not  before,  it  ceased  to  be  ^^  foreign 
territory."  Necessarily,  therefore,  it  became  the  duly  of 
the  Customs  Department  of  the  United  States  Government 
to  levy  and  collect  from  the 'claimants  tariff  duties  within 
the  meaning  of  the  existing  revenue  laws  upon  all  articles 
shipped  from  Porto  Eico  prior  to  the  ratifications  and 
exchange  of  said  treaty. 

Even  if  this  particular  feature  of  the  case  had  not  pre- 
viously been  passed  upon  by  the  Supreme  Court,  we  would 
regard  the  above  contention  as  logical,  because  Articles  I, 
II,  III^  and  yiU  of  the  treaty  are  no  more  than  a  proviso 
to  cede  Porto  Kico  to  the  United  States  in  the  event  a  treaty 
of  peace  should  be  concluded  and  ratified.  The  treaty  sus- 
pended hostilities  and  did  not  terminate  them.  Had  it 
failed  of  ratification  the  suspension  of  hostilities  would  have 
terminated  and  war  would  have  been  resumed.  Conse- 
quently Porto  Eico  could  not  be  regarded  as  actually  belong- 
ing to  and  being  a  part  of  the  United  States  until  after  the 
ratification  of  the  treaty  on  April  11,  1899,  a  period  subse- 
quent to  the  importations  of  the  merchandise  on  which 
duties  were  paid  by  the  claimants  herein  and  to  recover 
which  this  suit  was  instituted. 

We  accordingly  decide  that  the  right  to  exact  duty  upon 
merchandise  imported  from  the  island  of  Porto  Eico  to  and 
into  the  United  States  prior  to  April  11,  1899,  the  date  of 
the  ratification  and  promulgation  of  the  treaty  between  the 
United  States  and  Spain,  was  within  the  meaning  and  intent 
of  the  tariff  law  of  the  United  States;  and  it  follows  that 
claimants'  petition  must  be  dismissed  and  judgment  ren- 
dered for  the  United  States,  which  is  accordingly  ordered. 
Dooley  v.  Urdted  States^  182  U.  S.,  222;  Armstrong  v. 
Urdted  States,  ibid.,  248;  McLeod  v.  Umted  States^  229 
U.  S.,  416,  432 ;  Hijo  v.  Umted  States,  194  U.  S.,  816. 
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LINCOLN  C.  ANDREWS  v.  THE  UNITED  STATES. 

[No.  30785.     Decided  March  16,  1914.] 

On  the  Proofs. 

Aft  a  former  trial  of  t&is  case  the  petition  was  dismissed,  and  it  will 
be  fomid  fully  reported  in  47  C.  of  ds.,  page  51.  The  plaintiff 
makes  a  motion  for  a  new  trial,  alleging  error  of  law,  and 
after  farther  and  more  consideration  of  the  legal  question 
iuTolved,  a  new  trial  is  granted  and  a  judgment  rendered  in 
favor  of  the  plaintiff  under  authority  of  the  case  of  Olavey 
y.  United  States,  187  U.  8.,  595. 

The  Reporter's  statement  of  the  case : 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

L  During  the  period  for  which  this  claim  has  been  made 
the  claimant  was  a  captain  in  the  Fifteenth  Kegiment  of 
United  States  Cavalry,  with  a  record  of  over  15  years' 
service. 

II.  The  claimant  having  accepted  employment  with  a 
commercial  company,  was  granted  six  months'  leave  of  ab- 
sence, to  take  effect  January  1, 1907,  by  paragraph  2,  Special 
Orders,  No.  306,  War  Department,  dated  December  28, 1906, 
which  leave  was  extended  for  four  months,  to  take  effect 
July  1,  1907,  and  to  expire  October  31,  1907,  by  paragraph 
26,  Special  Orders,  War  Department,  dated  June  17, 1907. 

III.  While  the  claimant  was  enjoying  the  extension  of  his 
leave  of  absence,  the  Adjutant  Greneral  of  the  United  States 
Army,  on  July  31, 1907,  sent  him  the  following  telegram : 

"  By  direction  of  the  President,  although  your  leave  is  not 
revoked,  your  absence  from  this  date  wul  be  without  pay." 

His  leave  without  pay  from  August  1, 1907,  to  October  31, 
1907,  was  not  requested  by  the  claimant,  but  he  did  not  file 
a  protest  against  such  action  nor  relinquish  his  leave  and 
return  to  duty. 

IV.  The  claimant  was  absent  from  duty  from  January  1, 
1907,  to  October  31, 1907.  From  August  1,  1907,  to  October 
31,  1907,  he  received  no  pay.  His  half  pay  for  said  period 
was  $325. 

Mr.  George  A.  King  for  the  plaintiff.  Kmg  db  King  were 
on  the  brief. 
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Mr,  Oeorge  M.  Anderson^  with  whom  was  Mr.  Assistant 
Attorney  General  Huston  TTiampson  for  the  defendant& 

Per  Curiam  : 

This  case  was  reported  in  47  C.  Cls,5'51,  wherein  the  pe- 
tition was  dismissed,  and  the  claimant  now  makes  a  motion 
for  a  new  trial  upon  the  ground  of  error  of  law. 

The  facts  are  undisputed,  and  as  they  briefly  appear  in  the 
foregoing  findings  it  is  unnecessary  to  restate  them  here. 
It  is  only  necessary  to  say  that  upon  further  and  more  ma- 
ture consideration  of  the  legal  question  inyolved  we  have 
come  to  the  conclusion  that  an  error  was  committed  by  the 
court  upon  the  former  trial,  and*  that  judgment  should  have 
been  rendered  in  favor  of  the  claimant.  Olavey  v.  United 
States^  187  U.  S.,  595 ;  Whiting  v.  United  States^  35  C.  Cls., 
291,  801 ;  Dyer  v.  United  States,  20  C.  Cls.,  166. 

The  claimant's  motion  for  a  new  trial  will  be  allowed  and 
judgment  now  entered  in  his  favor  in  the  sum  of  $325,  and 
it  is  so  ordered. 


THE  SCHOONER  «  EXPERIMENT." 

THE  INSURANCE  COMPANY  OF  THE  STATE  OF 

PENNSYLVANIA  v.  THE  UNITED  STATES. 

MARY  W.  MAXWELL,  ADMINISTRATRIX,  v.  THE 

UNITED  STATES. 

[Fr«acli  sfpollations  741, 1716.    Decided  March  16, 1914.] 

On  the  Proofs. 

On  Jnly  20,  1798,  the  schooner  Bxperiment  sailed  on  a  commercial 
voyage  from  Philadelphia  bound  for  Antigua.  While  on  this 
voyage  she  was,  on  August  5,  1798.  seized  by  a  French  pri- 
vateer and  a  prise  crew  was  placed  on  board,  which  crew 
robbed  the  vessel  of  a  number  of  articles  and  carried  away 
the  papers  of  the  ship.  On  the  night  of  August  15,  1798,  the 
vessel  approaching  the  island  of  St  Eustatius,  was  brought 
to  by  the  fort,  and  the  next  day  the  cargo  was  landed  and 
without  any  trial  or  condemnation  the  vessel  was  sold  by 
the  "  vendue  master  of  the  Republic,"  and  it  does  not  appear 
that  the  French  maintained  any  vendue  master  at  that  port. 
Which  was  in  the  territory  and  of  the  Batavian  Republic 
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L  The  sale  ot  the  vessti  while  in  the  possession  of  and  in  the  terri- 
tory of  the  Batayian  Republic,  without  trial  of  condemnation, 
at  a  time  when  said  Batavian  Republic  was  obligated  by  treaty 
to  defend  and  protect  all  vessels  and  other  effects  belonging 
to  dtlsens  of  the  United  States  in  its  ports,  was  presumptively 
by  officers  acting  under  the  authority  of  the  said  Batavian 
Republic,  and  the  claims  for  Indemnity  arising  therefrom 
were  against  said  Batavian  Republic  and  not  against  the 
Republic  of  EYance. 

The  Reporter's  statement  of  the  case : 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  The  schooner  Experiment^  whereof  Archibald  Maxwell 
was  then  master,  sailed  on  a  commercial  voyage  from  Phila- 
delphia, Pa.,  on  July  20,  1798,  bound  to  Antigua.  While 
peacefully  pursuing  said  voyage  she  was  seized  on  the  high 
seas,  August  6,  1798,  by  the  French  privateer  Deux  Amis^ 
Capt.  Daubas,  a  prize  crew  was  placed  on  board,  and  she  was 
ordered  for  Guadeloupe.  The  prize  crew  robbed  the  vessel 
of  a  number  of  articles  and  carried  away  the  ship's  papers. 
On  the  night  of  the  15th  of  August,  1798,  the  vessel  ap- 
proaching the  island  of  St.  Eustatius,  and  taking  it  for 
Guadeloupe,  was  brought  to  by  the  fort,  when  a  boat  was 
sent  from  the  shore  and  brought  the  prize  to  an  anchor ;  the 
next  day  the  cargo  was  landed,  and  on  August  21,  1798, 
without  any  trial  or  condemnation  being  had,  said  vessel  was 
sold  at  St.  Eustatius  by  the  ^^  vendue  master  of  the  Republic  " 
to  the  attorney  of  one  Cremony,  merchant  of  St.  Bartholo- 
mew, a  Danish  port,  for  the  sum  of  90  joes,  or  6,940  livres, 
the  equivalent  of  $720  money  of  the  United  States. 

It  does  not  appear  from  the  proof  that  the  French  main- 
tained a  vendue  master  at  the  port  of  St.  Eustatius. 

After  said  sale,  to  wit,  on  September  1,  1798,  the  vessel 
and  cargo  were  condemned  as  good  prize  by  the  tribunal  of 
commerce  sitting  at  Basseterre,  Guadaloupe,  on  the  ground 
that  there  was  not  found  among  the  papers  of  the  captain  of 
said  schooner  any  role  d'equipage  except  an  agreement  be- 
tween the  captain  and  the  sailors  for  the  voyage  of  the  vessel 
for  the  Antilles  and  the  island  of  Martinique,  which  proved 
a  false  destination. 


394  Degembeb  Term  1913-14.  [49  c.  cul 

Beporter't    St»t«BtBt    •!    ike    €•■•• 

On  October  9,  1798,  Jean  Jacques  Cremony,  in  whose 
name  the  purchase  of  said  vessel  had  been  made,  delivered 
her  to  Archibald  Maxwell,  her  former  master,  and  em- 
powered him  to  take  her  to  her  home  port  and  there  dispose 
of  her  according  to  orders.  What  said  orders  were  is  not 
disclosed.  Neither  is  any  sale  bill  or  other  document  dis- 
posing of  ^aid  vessel  produced.  But  her  former  owners  re- 
possessed and  reregistered  her  at  Philadelphia  on  December 
4, 1798.  The  cost  and  expense  accruing  to  said  former  own- 
ers to  obtain  possession  of  said  vessel  after  said  sale  do  not 
appear  save  the  siun  of  $720  paid  by  Cremony  as  aforesaid. 

II.  The  Experiment  was  a  duly  registered  vessel  of  the 
United  States  of  103|^  tons  burden,  built  in  the  State  of 
Connecticut  in  the  year  1792,  and  was  owned  solely  by  Rich- 
ard H.  Wilcocks,  William  Wilcocks,  James  S.  Wilcocks,  and 
John  C.  Wilcocks,  composing  the  firm  of  Richard  H.  Wil- 
cocks &  Co. 

III.  The  cargo  of  the  Experiment  at  the  time  of  capture 
consisted  of  corn,  peas,  flour,  and  bread,  and  was  owned  by 
said  firm  of  Richard  H.  Wilcocks  &  Co.,  its  value  at  the 
place  of  shipment  being  $2,746.49. 

IV.  On  July  18,  1798,  by  three  policies  effected  in  the 
office  of  the  Insurance  Co.  of  the  State  of  Pennsylvania,  said 
Richard  H.  Wilcocks  &  Co.  procured  insurance  of  $3,200  on 
the  vessel,  $3,600  on  the  freight,  and  $3,700  on  the  cargo  for 
said  voyage. 

Thereafter,  on  November  24, 1798,  said  insurance  company 
duly  paid  the  insured  the  sum  of  $10,255.70,  being  a  total 
loss  on  said  policies  by  reason  of  the  premises,  less  an  abate- 
ment of  2  per  cent  and  certain  interest. 

OONCLUSIOKS  OF  LAW. 

The  court  decides  as  conclusions  of  law  that  the  sale  of 
said  vessel  in  territory  of  the  Batavian  Republic  was  pre- 
sumptively by  officers  acting  under  the  authority  thereof, 
after  said  vessel  had  been  brought  to  and  compelled  to  an- 
chor in  the  waters  thereof,  without  trial  or  condemnation, 
and  at  a  time  when  said  Batavian  Republic  was  in  possession 
of  the  vessel  and  was  obligated  by  treaty  to  defend  and  pro- 
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tect  all  vessels  and  other  effects  belonging  to  citizens  of  the 
United  States  in  its  ports,  whereby  said  Batavian  Republic 
was  the  wrongdoer  in  the  sale  of  the  vessel  in  one  of  its  ports 
and  presumptively  profited  by  the  sale;  that  the  claims  for 
indemnity  arising  out  of  said  seizure  were  against  said 
Batavian  Kepublic  and  were  not  claims  against  France  re- 
linquished under  the  treaty  of  September  30,  1800,  between 
France  and  the  United  States;  and  that  therefore  the  claim- 
ants are  not  entitled  to  indenmity  from  the  United  States. 

Mr.  TJuymas  Stokes  for  the  plaintiff. 

Mr.  John  W.  Trainer^  with  whom  was  Mr.  Assistant  At- 
torney General  Huston  Thompson^  for  the  defendants. 

HowRT,  Judge^  delivered  the  opinion  of  the  court : 

On  the  findings  the  resulting  question  is  whether  after  the 
original  capture  of  this  neutral  by  the  French  privateer  and 
the  subsequent  taking  of  the  ship  by  the  authorities  of  the 
Batavian  Republib  under  the  guns  of  one  of  its  forts  and  the 
bringing  of  the  neutral  to  an  anchor  and  landing  the  cargo 
on  Dutch  soil,  and  selling  the  property,  the  United  States 
had  any  claim  or  relinquished  their  xlaim  against  France. 

There  was  no  decree  of  condemnation  prior  to  the  sale, 
but  afterwards  the  vessel  and  cargo  were  condemned  as  good 
prize  by  a  commercial  tribunal  sitting  at  Basseterre,  Guade- 
loupe, on  facts  which  proved  to  the  condemning  tribunal  a 
false  destination.  The  vessel  appears  to  have  been  delivered 
after  the  sale  by  the  Dutch  authorities  to  her  former  master, 
who  was  empowered  by  the  purchaser  to  take  the  schooner 
back  to  her  home  port,  there  to  be  disposed  of  according  to 
orders.  What  the  orders  were  is  not  disclosed.  No  bill  of 
sale  or  other  document  disposing  of  the  vessel  is  produced. 
The  former  owner  seems  to  have  repossessed  himself  of  the 
vessel  and  reregistered  her. 

At  the  time  the  vessel  was  ordered  into  the  island  of  St. 
Eustatius  by  the  Dutch  there  existed  a  treaty  between  the 
Netherlands  (afterwards  the  Batavian  Republic)  and  the 
United  States  by  which  each  country  agreed  to  "  endeavor, 
by  all  means  in  their  power,  to  defend  and  protect  the  ves- 
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sels  and  other  effects  belonging  to  their  subjects  and  inhabi- 
tants, respectively,  or  to  any  of  them,  in  their  ports,  roads, 
havens,  internal  seas,  passes,  rivers,  and  as  far  as  their  juris- 
diction  extends  at  sea,  and  to  recover  and  cause  to  be  restored 
to  the  true  proprietors,  their  agents  or  attorneys,  all  such 
vessels  and  effects  which  shall  be  taken  under  this  jurisdic- 
tion.''   8  Stats.,  34. 

It  was  a  clear  violation  of  her  treaty  obligations  for  the 
Batavian  Bepublic  to  refuse  to  protect  the  neutral  ship. 
The  right  of  asylum  was  grossly  abused  by  the  sale  of  the 
property  and  also  by  the  detention  of  the  master  as  a  pris- 
oner. The  Government  in  possession  of  the  recaptured  ves- 
sel was  under  its  treaty  a  temporary  keeper  of  the  property 
for  the  benefit  of  the  neutral,  because  the  privateer  had  been 
deprived  of  control  and  was  as  much  subject  to  the  orders  of 
the  Batavians  as  the  master  and  crew  of  the  neutral.  Direct 
responsibility  resting  upon  the  Batavians,  our  duty  is  to  de- 
cide the  matter  of  liability  assumed  by  the  United  States  of 
whatever  French  UabiUty  there  was  under  the  jurisdictional 
act  of  1855. 

In  an  essential  particular  this  case  differs  from  the  Star^ 
Burchmore,  35  C.  Cls.,  387,  in  that  there  the  vessel  was  sold 
under  a  decree  of  condemnation,  whereas  in  the  present  con- 
troversy there  was  a  sale  with  no  authority  for  it  except  the 
will  of  the  Government  possessed  of  the  property.  If  the 
privateersman  profited  by  the  sale  (of  which  there  is  no 
proof),  nevertheless  they  did  so  in  active  cooperation  with 
the  Batavian  authorities.  If  France  was  liable  at  all,  that 
Government  was  not  primarily  liable,  but  only  secondarily 
bound.  But  there  is  no  proof  that  the  privateersmen  were 
directly  responsible  for  the  sale  or  that  they  took  any  profit 
from  the  proceeds.  In  whatsoever  happened  France  as  a 
nation  had  no  direct  part. 

The  court  has  decided  in  the  case  of  the  Eagle^  Goodhue, 
H.  Doc.  369,  2d  sess.,  59th  Cong.,  that  the  claim  under 
similar  circumstances  was  against  Holland  and  not  against 
France.  In  the  Eagle  it  appears  that  the  vessel  was  cap- 
tured by  a  French  privateer  in  July,  1798,  and  taken  to 
Curacoa,  where  a  guard  of  Dutch  soldiers  was  put  on 
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board.  The  master  demanded  of  the  Dutch  governor  that 
the  vessel  and  cargo  be  given  up  to  him  by  virtue  of  the 
treaty  between  Holland  and  the  United  States,  but  the 
master  received  no  satisfaction  and  the  vessel  and  cargo 
were  sold  at  Curacoa.  After  nearly  a  year  condemnation 
was  had  at  Guadeloupe.  Thus,  the  condemnation  proceed- 
ings had  nothing  to  operate  upon.  That  presents  facts 
similar  to  this  case. 

In  the  present  case  the  prize  crew  of  the  privateer  was  pro- 
ceeding to  Guadeloupe  with  no  intention  of  making  any 
other  port.  When  off  the  Dutch  island  of  St.  Eustatius  the 
captor  and  captured  were  brought  to  by  the  Dutch  fort,  a 
boat  was  sent  from  shore,  and  the  captured  property  brought 
to  anchor.  The  cargo  was  landed,  and  six  days  thereafter 
the  vessel  was  sold  presumably  by  the  Dutch  authorities 
tefore  any  condemnation  was  had  by  the  French.  There  is 
no  proof  that  the  French  maintained  a  vendue  master  at  the 
alien  port.  Sales  of  vessels  and  cargoes  in  alien  ports  were 
conducted  by  the  local  officials.  The  vendue  master  is  certi- 
fied to  as  being  ^^  of  the  Republic."  Batavia  was  a  Republic 
as  well  as  France.  That  the  sale  was  by  an  official  of  the 
Batavian  Republic  is  made  clear  by  the  master,  who  protests 
against  the  proceedings  of  the  commander  and  crew  of  the 
privateer,  but  ^^  also  against  the  proceedings  of  the  Govern- 
meiU  in  selling  said  schooner  Experiment.^^  This  protest 
was  made  before  the  captain  commandant  of  the  island.  Of 
necessity,  it  was  against  the  Batavian  Republic  that  the 
master  protested.  No  other  Government  was  or  could  have 
been  cognizant  of  the  sale.  The  French  had  taken  no  action 
looking  to  the  sale  of  the  property  up  to  that  time,  and 
doubtless  were  ignorant  of  the  seizure,  for  it  was  not  until 
11  days  after  the  sale  that  the  farcical  condemnation  was 
had  at  Guadeloupe.  The  decree  of  the  tribunal  in  Guade- 
loupe could  not  have  operated  upon  the  title  after  another 
Government  had  sold  the  property  and  appropriated  the 
proceeds.  The  subsequent  decree  in  the  French  port  of 
Guadeloupe  had  no  extraterritorial  effect.  It  was  the  posi- 
tive acts  of  the  Dutch  which  operated  to  divest  the  neutral 
not  only  of  the  possession  but  likewise  of  the  title  to  his 
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property.  When  we  consider  that  on  the  recapture  of  the 
neutral  American  from  the  French  privateer  the  new  cap- 
tors might  have  claimed  salvage,  and  in  that  case  (assuming 
salvage  could  have  been  claimed)  there  would  have  been  no 
liability  against  anybody  had  tiiey  restored  the  ship,  less 
the  salvage,  to  the  American  owner.  Had  the  Batavians 
stopped  with  a  claim  for  salvage  no  liability  could  have 
arisen  against  the  Batavian  Republic 

It  was  pointed  out  by  this  court  that  the  claims  of  Ameri- 
can citizens  against  the  NetKerlands  (Batavian  Bepublic) 
were  never  pressed.  Brig.  Happy  Return^  schr.  ReHanoe, 
87  C.  Cls.,  262.  But  that  affects  neither  the  validity  of  the 
claims  against  the  nation  violating  treaty  rights  nor  the 
liability  of  the  same  nation  for  the  payment  of  the  claims 
of  our  citizens. 

In  the  Leghorn  Seizures^  27  C.  Cls.,  224,  it  was  said  '^  that 
great  national  considerations  can  not  depend  upon  the  rights 
or  wrongs  of  individuals." 

In  the  Tom^  29  C.  Cls.,  68,  this  court  also  said  that  "  not 
all  spoliation  claims  were  so  (by  treaty  of  1800)  relinquished 
to  France.  Some  were  provided  for,  or  intended  to  be  pro- 
vided for,  by  that  or  other  treaties;  some  were  exceptional 
claims  abandoned,  intentionally  or  unintentionally,  in  the 
diplomatic  vicissitudes  of  the  times." 

Construing  the  liability  of  other  nations  to  be  the  same  as 
that  of  Spain  under  our  treaty,  it  was  said  by  this  court  in 
the  Happy  Retumy  supra,  that  ^^in  the  one  class  of  cases 
concerning  which  the  American  Government  spoke — the 
Spanish  claims — ^it  elected  not  to  hold  Spain,  responsible,  and 
to  regard  France  alone  responsible  where  the  wrongful  acts 
began  on  the  high  seas  under  the  French  flag  and  were  eon- 
surmnated  hy  French  authorities  in  French  territory;  and 
that  it  would  not  comport  with  the  honor  of  the  American 
Government  and  the  impartial  justice  which  it  owed  toward 
different  nations  to  decide  now  that  where  a  number  of  trea- 
ties were  substantially  the  same,  and  the  questions  involved 
substantially  identical,  it  intended  to  hold  one  friendly  na- 
tion to  a  liability  from  which  it  discharged  another." 

The  Experiment^  Maxwell,  does  not  appear  to  have  been 
mentioned  in  any  list  of  claims  against  either  Holland  or 
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France.  If  we  give  effect  to  the  views  of  the  court  as  ex- 
pressed by  Nott,  C.  J.,  in  the  Happy  Return^  supra^  it  would 
not  comport  with  our  honor  and  tiiie  impartial  justice  which 
we  owed  to  different  nations  to  decide  now  that  the  Batavian 
Bepublic  violated  her  treaty  obligations  in  selling  this 
American  property,  and  that  we  intended  to  hold  another 
nation,  not  responsible  for  the  sale,  liable  while  discharging 
the  liability  of  the  Government  directly  responsible. 

One  of  the  class  of  cases  rejected  by  the  commission  to 
carry  into  effect  the  provisions  of  article  9  of  the  treaty  of 
1819  with  Spain  was  that  of  captures  made  by  French  priva- 
teers where  the  prizes  were  carried  within  the  territory  and 
jurisdiction  of  Spain,  and  although  not  considered  by  any 
tribunal  then  existing,  were  nevertheless  there  disposed  of 
by  the  captors.  6  Moore's  Int.  Arb.,  p.  4514.  The  commis- 
sion to  which  allusion  is  made  discussed  this  class  of  cases, 
so  interpreting  the  treaty  of  1795  in  its  relations  to  them 
that — 

^  the  vessels  and  effects  of  the  citizens  or  subjects  of  either 
of  the  contracting  parties  captured  juri  heUi  by  the  cruisers 
of  any  third  nation  were  to  be  protected  and  defended  while 
they  continued  to  be  within  the  territories  of  the  other ;  but 
the  captor  might  leave  the  territory  to  which  he  had  resorted 
whenever  he  saw  fit,  taking  wii%  aim  his  prize^  even  before 
its  condemnation  anywhere.  And  if  this  was  condemned  by 
any  competent  tribunal  before  it  left  such  territory,  it  there- 
upon ceased  to  belong  to  its  former  owner,  whose  rights  be- 
ing extinguished  hy  such  canderrmation^  the  casus  foederis 
then  ceased  to  exist  and  the  obligation  to  apply." 

This  interpretation  of  the  treaty  of  1795  induced  the  com- 
mission to  reject  all  cases  of  French  captures  where  the 
pri&es  were  carried  within  Spanish  territory  in  which  there 
existed  regular  French  condemnations  by  competent  tribu- 
nals within  the  French  territory,  and  where  no  act  was  done 
or  suffered  hy  Spain  prior  to  such  condemnations  contrary 
to  her  ohligations  to  protect  and  defend  the  property  while 
it  continued  American  once  within  her  jurisdiction.  5 
Moore's  Int.  Arb.,  pp.  4614-4516. 

Accordingly,  Spain  was  held  by  the  commission  to  be 
exonerated  for  such  acts  of  a  permissive  character  only  as 
stated,  but  liable  for  her  own  aggressions  and  usurpations 
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and  for  permitting  France  to  exercise  sovereignty  within  the 
territorial  limits  of  Spanish  sovereignty. 

By  that  role  in  the  present  case  Spain  would  have  been 
liable  where  she  had  asserted  her  sovereignty  and  by  force 
had  volmxtarily  compelled  the  entry  of  a  vessel  into  one  of 
her  ports,  and  by  her  agents  and  officials  sold  the  neutral 
and  thus  divested  the  American  owner  of  his  title  by  ex- 
tinguishing rights  before  any  condemnation  had  been  had. 
This  kind  of  a  case  would  have  presented  a  flagrant  violation 
of  the  treaty  of  1795  with  Spain,  as  well  as  a  violation  of  the 
law  of  nations. 

A  few  of  the  cases  against  Spain  allowed  by  the  commis- 
sion, stated  with  amounts,  illustrate  the  construction  of  the 
treaties  of  1795  and  1819.    S.  Doc.  74,  49th  Cong.,  1st.  sess. 

The  brig  Betsey^  Bunce,  was  captured  by  a  French  priva- 
teer in  1799,  carried  to  Porto  Rico,  where  immediately  after 
its  arrival  the  cargo  was  landed  and  sold  by  the  capt<»r8 
under  the  inspection  of  the  Spanish  officials,  and  its  pro- 
ceeds, together  with  the  vessel,  suffered  to  be  appropriated 

by  them  to  their  own  use.    MSS.  report. 
The  schooner  SaUy^  Downe,  was  captured  by  a  French 

privateer  March  1,  1799,  carried  to  St.  John,  P.  K,  and 
there,  notwithstanding  the  application  of  the  master  to  the 
Spanish  authorities  to  prevent  it,  the  captors  were  suffered 
to  land  and  dispose  of  the  cargo  for  their  own  benefit,  and 
this  without  formal  trial  whatsoever.  MSS.  report.  This 
vessel  was  afterwards  condemned  at  Guadeloupe  on  5  Nivose, 
year  8  (December  25,  1799)  (Tuck's  report),  and  was  dis- 
allowed by  the  Court  of  Claims  as  against  France  March 
81, 1902.    H.  Doc.  126,  2d  sess.,  59th  Cong. 

The  schooner  Brothers^  Fairfield,  was  captured  by  a 
French  privateer  December  31,  1799,  and  carried  to  Matan- 
zas.  Same  proceeding  as  in  the  SclUa/^  MSS.  report.  This 
vessel  was  afterwards  condemned  at  Guadeloupe  on  25 
Germinal,  year  8  (April  14,  1800).  Tuck's  report.  This 
case  against  France  has  been  dismissed  by  the  Court  of 
Claims  for  want  of  prosecution. 

The  ship  Pattern^  Nash,  was  captured  in  1797  by  a  French 
privateer,  carried  to  St.  John,  P.  R.,  and  acquitted  by  the 
French  tribunal  at  San  Domingo.    The  Spanish  authorities 
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refused  to  restore  the  property,  and  suffered  the  captors  to 
retain  it  until  they  procured  a  fraudulent  condemnation  at 
Guadeloupe. 

The  ship  Success^  Gordon,  was  captured  by  a  French 
privateer  and  carried  to  Acquidilla,  P.  R,  where  the  prop- 
erty was  sold  by  the  Spanish  authorities  and  the  proceeds 
paid  to  the  agent  of  the  captors,  from  whom  (notwithstand- 
ing a  decree  of  restitution  rendered  at  Guadeloupe)  the 
owners  were  never  afterwards  able  to  obtain  them. 

The  sloop  Commerce^  Bentwell,  was  captured  by  a  French 
privateer  in  1798  and  carried  to  Ccunpeachy,  there  seized 
and  sold  by  the  Spanish  authorities,  and  the  proceeds  depos- 
ited in  the  Treasury  and  lost  to  the  owners.    MSS.  report. 

The  ship  Edward^  Warner,  was  captured  by  French  pri- 
vateers, carried  to  Barracoa,  Cuba,  where,  notwithstanding 
the  application  of  the  master  to  the  Spanish  authorities  to 
prevent  it,  the  captors  were  suffered  to  land  and  dispose  of 
the  cargo  for  their  own  benefit,  and  this  before  any  trial. 
MSS.  report 

"  MSS.  report "  is  the  manuscript  report  of  allowances  of 
the  commission  of  1819,  and  ^* Tuck's  report"  is  House 
Document  No.  809,  second  session  Fiftieth  Congress. 

Clay's  report,  H.  Doc.  68,  2d  sess.  19th  Cong.,  lists  dip- 
lomatic claims  against  France,  Naples,  Denmark,  and  Hol- 
land arising  subsequent  to  the  year  1805.  There  is  an  ap- 
pendix to  that  report  which  contains  a  list  of  claims  arising 
prior  to  1805,  of  which  three  are  against  Holland,  accruing 
in  1798, 1800,  and  1804,  respectively. 

The  ship  Mary^  Phillips,  was  one  of  these  last-mentioned 
claims.  She  was  captured  in  1800  by  a  French  privateer 
and  carried  to  the  Dutch  island  of  Curacoa,  turned  over  to 
the  fiscal  of  the  island,  and  a  guard  of  Dutch  soldiers  put 
on  board.  The  Government  ordered  that  the  cargo  be  un- 
loaded and  the  vessel  sold  at  public  vendue  and  the  pro- 
ceeds to  remain  in  the  custody  of  the  GK>vemment  subject 
to  the  order  of  those  to  whom  it  might  be  adjudged  to  be- 
long. Restitution  was  claimed  from  Holland,  without  suc- 
cess. This  case  was  presented  to  the  Court  of  Claims,  which 
on  November  11, 1907,  held  it  to  be  a  claim  against  Holland 
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and  not  against  France,  on  the  authority  of  the  Reliance  and 
the  Eagle^  Goodhue,  9upr€u   H.  Doc.  282, 2d.  sess.  61st  Ciong. 

The  pursuit  of  a  remedy  against  one  joint  tort  feasor 
does  not  usually  operate  to  release  another  joint  tort  feasor. 
The  injured  party  may  have  as  many  actions  as  there  are 
trespassers,  but  he  can  have  only  one  satisfaction  for  the 
injury. 

But  this  was  originally  a  diplomatic  claim  against  a  for* 
eign  Government.  There  is  no  sort  of  doubt  to  express  that 
the  Batavian  Republic  was  the  Grovemment  immediately 
and  directly  responsible,  for  the  obvious  reason  that  the 
property  was  sold  on  Dutch  soil  in  advance  of  any  action 
taken  by  France.  Whether  the  vendue  master  was  of  one 
Republic  or  the  other  is  immaterial,  inasmuch  as  titljs  could 
neither  be  extinguished  nor  transferred  by  a  subordinate  act- 
ing without  the  authority  of  the  law  of  his  country.  A 
decree  of  the  French  court  subsequently  made  being  inop- 
erative on  the  re8  necessarily  had  no  effect  upon  the  matter 
of  title,  which  had  been  disposed  of  by  either  the  active 
instrumentality  of  the  Batavians  or  by  their  permission. 
That  is  this  case. 

There  is  a  close  analogy  between  the  present  case  and  those 
known  as  the  Leghorn  Seizures^  27  C.  Cls.,  224.  There  it 
appeared  that  war  existed  between  France  and  Austria. 
Napoleon  entered  the  neutral  territory  of  Tuscany  and  seized 
property  belonging  to  Americans,  The  claims  were  never 
pressed  by  the  United  States  against  either  France  or  Tus- 
cany. Our  citizen  owners  subsequently  appeared  before  the 
board  of  commissioners  under  our  treaty  with  France  of 
1803  as  creditors  and  presented  their  demands  as  debts 
against  the  French.  This  court  held  that  when  our  Ameri- 
can citizens  carried  goods  into  a  foreign  port  the  obligation 
of  our  Government  arose  to  see  to  it  that  they  received 
from  the  Government  of  the  foreign  port  the  measure  of 
protection  which  that  foreign  Government  accorded  to  their 
own  citizens.  Tuscany  at  the  time  of  these  seizures  was 
neutral  territory.  Though,  when  the  seizures  were  made, 
assurances  of  payment  were  given  on  the  part  of  France, 
this  court  held  that  the  claims  relinquished  to  France  by 
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the  treaty  of  1800  did  not  include  claims  for  land  captures 
on  neutral  territory. 

Upon  the  findings  the  court  concludes  that  liability  for 
the  loss  of  this  vessel  has  never  been  established  against 
France.  No  claim  was  ever  made  upon  France  for  the  loss. 
No  demand  of  any  kind  appeared  until  after  the  passage 
of  the  jurisdictional  act  of  1885,  under  which  this  case  is 
now  decided.  It  would  be  unjust  to  hold  that  France  was 
liable  when  the  property  was  sold  and  the  proceeds  pre- 
sumably were  confiscated  by  another  Government.  As  a 
consequence  of  these  views  there  can  be  no  award  against 
our  own  Government  for  the  want  of  liability  on  the  part 
of  France. 

The  findings  and  conclusions  of  the  court  will  be  trans- 
mitted to  Congress,  together  with  a  copy  of  this  opinion. 


CARNEGIE  STEEL  CO.  v.  THE  UNITED  STATES. 

[No.  82463.    Decided  March  16,  1014.] 

On  defendants^  Demurrer. 

The  qaestion  in  this  case  is  one  of  liquidated  damages  growing  out 
of  a  contract  for  the  delivery  of  armor  plate  to  the  Qovem- 
ment.  The  contract  provided  that  "in  making  final  settle- 
ment based  upon  the  completion  of  the  delivery  the  party 
of  the  first  part  (plaintiff)  shall  receive  credit  for  such  de- 
lays occurring  during  the  performance  of  the  contract  as  the 
Ghiief  of  Ordnance  may  determine  to  have  been  due  to  un- 
avoidable causes,  such  as  *  *  *  action  of  the  United 
States,"  and  this  suit  is  to  recover  the  deductions  made  for 
liquidated  damages. 
I.  The  dlfllculties  under  which  plaintiff  labored  to  make  the  armor 
plate  meet  the  requirements  of  its  contract  were  not  due  to 
**  unavoidable  causes  *'  within  the  meaning  of  those  terms  in 
the  contract,  and,  though  unforeseen,  did  not  render  the  per- 
formance impossible. 
II.  Where  a  contract  provided  for  liquidated  damages  and  that  such 
damages  were  to  be  computed  from  the  date  of  final  delivery 
of  all  the  material,  it  is  not  allowable  to  compute  said  dam- 
ages from  the  dates  of  delivery  of  separate  installments  of 
the  material. 
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III.  Where  a  contract  proyides  that  liquidated  damages  shall  be  com- 
puted from  the  date  determined  for  the  final  delivery  and 
"  the  date  of  completion  aJiall  he  considered  for  the  purposes 
of  final  settlement  as  the  date  of  the  actual  completion  of 
the  delivery,''*  liquidated  damages  can  only  accrue  from  the 
date  of  the  actual  completion  of  the  delivery. 

The  Reporters^  statement  of  the  case : 

The  averments  of  the  petition  to  which  the  defendants 
demur  will  be  found  sufficiently  set  out  in  the  opinion  of 
the  court. 

Mr.  Marvin  Farrington^  with  whom  was  Mr.  Assistant 
Att&mey  General  Huston  Thompson^  for  the  demurrer. 

Mr.  James  H.  Hayden  opposed. 

The  contract  must  be  read  in  the  light  of  the  scientific 
knowledge  possessed  by  manufacturers  and  other  persons 
skilled  m  the  art,  when  it  was  made. 

Merriam  r.  United  States,  107  U.  S.,  437,  441: 

"It  is  a  fundamental  rule  that  in  the  construction  of 
contracts  the  courts  may  look  not  only  to  the  language 
employed,  but  to  the  subject  matter  and  the  surrounding 
circumstances^  and  may  OMiil  tTiemsehea  of  (he  sam^  ligJU 
v>hi6h  the  partiesvossessed  when  the  contract  was  made.  Nash 
V.  Towne,  5  Wall.,  689;  Barreda  v.  Silshee,  21  How., 
146,  161." 

Chicago,  Milwa/uJcee,  dkc,  Ry.  v.  Hoyt,  149  U.  S.,  1,  14: 

"There  can  be  no  question  that  a  party  may  by  an  abso- 
lute contract  bind  himself  or  itself  to  perform  thmgs  which 
subsequently  become  impossible,  or  pay  damages  for  the 
nonperformance,  and  such  construction  is  to  be  put  upon 
an  unqualified  undertaking,  where  the  event  which  causes 
the  impossibility  might  have  been  anticipated  and  guarded 
against  in  the  contract,  or  where  the  impossibility  arises 
from  the  act  or  default  of  the  promisor.  But  where  the  event 
is  of  such  a  charadter  that  ii  can  not  be  reasonably  supposed 
to  Mwe  been  in  the  coTUemplation  of  the  contractina  jKMrties 
when  the  contract  was  m/adcy  they  wiU  not  be  hdd  bound  by 
general  words,  which,  though  large  enough  to  include,  were  not 
used  with  reference  to  the  possibility  of  the  particular  continr 
gency  which  afterwards  happens.'' 


49  c.  C18.]  Cabkegie  Steel  Co.  v.  XT.  S.  405 

IrfBHeBl    f*r    tk«    PUUtlff. 

1b.  the  case  of  Thompson  Works  v.  United  States,  34  Ct.  ds., 
206,  the  coiirt  said: 

"As  has  been  said,  the  contract  was  prepared  and  reduced 
to  a  printed  form  at  the  time  of  signature  by  the  officers  of 
the  defendants,  and  it  does  not  appear  tnat  the  clause 
relating  to  the  forfeiture  of  damage  was  ever  the  subject  of 
negotiation  or  consideration  between  the  parties.  It  is  a 
most  famiUar  principle  of  law  that  the  words  of  an  agree- 
ment are  taken  most  strongly  against  the  party  who  pre- 
pared it,  and  if  any  Uberality  of  construction  is  to  be  indulged 
it  will  be  in  f ayor  of  the  party  who  merely  signs  and  not  the 
party  who  signs  and  prepares  the  instrument  for  execution." 

In  the  case  of  Tayhe  y.  Sandiford,  7  Wheat.,  13,  Marshall, 
C.  J.,  said: 

"No  slight  conjecture  would  justify  the  court  in  saying 
that  the  parties  were  mistaken  m  the  import  of  the  terms 
they  have  employed." 

Conceding  for  the  moment  that  the  claimant  could  be  held 
responsible  for  the  delay  and  Uable  for  its  consequences,  let 
us  see  what  those  consequences  could  haye  been. 

The  pertinent  provision  of  the  contract;  Art.  IV,  p.  13, 
reads: 

"It  is  mutually  agreed  that  in  the  event  of  the  failure  of 
the  party  of  the  first  part  to  deUver  any  or  all  of  the  armor, 
etc.,  herein  contracted  for  by  the  date  determined  in  accord- 
ance wiOh  the  proviso  contained  in  article  8  of  this  contract  for 
the  final  deli/very  of  all  of  the  armob,  eto.,  oontragtbd  fob, 
there  will  be  deducted  as  liquidated  damages,    *    *    *  " 

The  proviso  contained  in  article  8  to  which  this  refers, 
and  according  to  which  the  date  *'for  the  final  delivery  ofaU 
of  the  armor'*  should  have  been  determined,  reads: 

"That  in  making /EnoZ  settlement  based  upon  the  date  of 
COMPLETION  OF  the  delivery,  the  party  of  the  first  part  shall 
receive  credit  for  such  delays  occurring  during  the  perform- 
ance of  the  contract  as  the  said  Chief  of  Ordnance  may  de- 
termine *  *  *  and  the  date  of  completion  shall  he  con- 
sidered for  the  purposes  of  final  settlement  a^  the  date  of  the 
aduai  cx>MPLETioN  of  the  delivery  less  the  delays  due  to  said 
unavoidable  causes." 

It  is  a  fundamental  rule  that  the  deduction  of  liquidated 
damages  is  not  a  natural  right.    It  exists,  if  at  all,  by 
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virtue  of  the  agreement  of  the  parties  and  it  must  be  exer- 
cised in  the  manner  agreed  upon  and  not  otherwise.  Even 
the  Groyemment  is  not  permitted  to  compute  liquidated 
damages  at  higher  rates  or  for  longer  periods  than  those 
sanctioned  by  its  contracts. 

The  law  on  this  subject  is  well  stated  in  Hudson  on  Build- 
ing Contracts,  volume  1,  pages  524-525. 

In  Ddavxire  <b  Hudson  Caval  Co.  t.  PennsylvanicL  Coal  Co., 
8  Wall.,  276,  the  court  said: 

''Undoubtedly  necessary  implication  is  as  much  a  part  of 
an  instrument  as  if  that  which  is  so  implied  was  plainly  ex- 
pressed, but  omissions  or  defects  in  written  instruments  can 
not  be  supplied  by  virtue  of  that  rule  unless  the  implication 
results  from  the  language  employed  in  the  instrument  or  is  indis- 
pensable to  carry  the  intention  of  the  parties  into  effect.'' 

Again  in  Partridge  v.  Insurance  Co,,  16  Wall.,  573,  the 
court  said: 

''The  language  of  the  letter  was  neither  ambiguous  nor 
technical.  It  required  and  needed  no  expert,  no  usage,  to 
discover  its  meanmg.  To  have  admitted  the  usage  offered  in 
evidence  in  this  case  would  have  been  to  make  a  contract  for 
the  parties  differing  materially  from  the  written  one  xmder 
whicn  they  had  botn  acted  for  some  time." 

In  Sun  Printing  &  Publishing  Co.  v.  Moore,  183  U.  S., 
642,  Mr.  Justice  White,  delivering  the  opinion  of  the  courts 
quoted  with  approval  the  case  of  Clement  v.  Cash,  21  N.  Y., 
235,  where  the  Court  of  Appeals  of  New  York  said: 

"When  the  parties  to  a  contract,  in  which  the  damages 
to  be  ascertained,  growing  out  of  a  oreach,  are  uncertian  in 
amount,  mutually  a^ree  that  a  certain  sum  shall  be  the  dam- 
ages, in  case  of  a  failure  to  perform,  and  in  language  plainly 
expressive  of  such  agreement,  I  know  of  no  sound  prmciple 
or  rule  applicable  to  the  construction  of  contracts  that  will 
enable  a  court  of  law  to  say  that  they  intended  somethinc: 
else.    ♦    ♦    *"  ^ 

Campbell,  Chief  Justice^  delivered  the  opinion  of  the  court: 

The  contract,  a  copy  of  which  is  attached  to  the  petition, 
provided  for  liquidated  damages  and  that  ^  in  making  final 
settlement  based  upon  the  completion  of  the  delivery  the 
party  of  the  first  part  [claimant]  shall  reoeive  credit  for 
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such  delays  occurring  during  the  performance  of  the  contract 
as  the  said  Chief  of  Ordnance  may  determine  to  have  been 
due  to  unavoidable  causes,  such  as  *  •  *  action  of  the 
United  States,"  etc.    The  defendants  demur  to  the  petition. 

The  Chief  of  Ordnance  determined  that  99  days  of  the 
delay  were  chargeable  to  the  defendants.  The  difficulties 
under  which  claimant  labored  to  make  the  armor  plate  meet 
the  requirements  of  its  contract  were  not  due  to  ''  unavoid- 
able causes  "  within  the  meaning  of  those  terms  in  the  con- 
tract and,  though  unforeseen,  did  not  render  the  performance 
impossible.  The  court  can  not  make  a  different  contract 
from  that  which  the  parties  made  for  themselves.  The 
Hanriman,  9  Wall.,  161,  172;  Sun  Printing  <&  Publishing 
Asm.^  V.  MooTCy  183  U.  S.,  642 ;  Satterlee^s  Case,  30  C.  Cls., 
81 ;  Pacific  Hardware  Co.  v.  United  States,  49  C.  Cls.,  327. 

2.  But  in  ascertaining  the  amount  of  the  liquidated  dam- 
ages they  were  made  to  run  from  September  7  as  to  one 
installment  and  from  November  7  as  to  the  other  installment, 
those  dates  being  the  times  when  the  deliveries  of  the  several 
installments  were  to  have  been  made,  and,  accordingly,  there 
was  charged  against  claimant  one-thirtieth  of  1  per  cent  of 
the  contract  price  of  the  18-inch  front  plates,  etc.,  deliveral)le 
on  September  7,  and  the  same  percentage  of  the  contract 
price  of  the  barbette  plates,  etc.,  deliverable  on  November 
7,  in  either  case  giving  credit  to  claimant  for  the  said  99 
days'  delay  occasioned  by  the  Government.  We  think  this 
was  error.  It  is  true,  as  stated,  that  the  delivery  of  part  of 
the  work  contracted  for  was  to  be  made  on  September  7  and 
the  remainder  on  November  7,  but  the  contract,  in  articles 
4  and  8,  provided  for  liquidated  damages  and  the  method 
of  computing  the  same.  These  articles  clearly  fix  the  time 
at  which  such  damages  began  to  accrue.  The  provision  is 
that  liquidated  damages  shall  be  computed  from  the  date 
determined  for  the  final  delivery  of  all  the  armor,  and  ^^  the 
date  of  completion  shall  be  considered  for  the  purposes  of 
final  settlement  as  the  date  of  the  actual  completion  of  the 
delivery,  less  the  delays  due  to  said  unavoidable  causes.'' 
The  parties  could  have  stipulated  for  liquidated  damages 
based  upon  the  contract  prices  for  the  separate  installments 
and  to  run  from  the  respective  dates  fixed  for  the  delivery 
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of  the  separate  installments;  but  they  stipulated  otherwise 
when  they  provided  that  the  damages  should  be  computed 
from  the  date  fixed  for  final  delivery  of  all  the  armor. 
Without  interpolating  a  clause  which  the  parties  did  not 
use  we  can  not  construe  these  provisions  of  the  contract  as 
being  affected  by  the  dates  for  delivery  of  separate  install- 
ments of  the  work.  It  is  our  duty  to  give  it  effect  according 
to  its  terms.  Sun  Printing  <&  Publishing  Assn.^  supra. 
It  follows  that  the  claimant  should  have  been  charged  with 
liquidated  damages  from  November  7  and  given  credit  for 
99  days  for  the  Government's  delay,  and  that  there  should 
have  been  deducted  $1,031.08  less  than  was  deducted. 

The  demurrer  will  therefore  be  sustained  in  part  and  over- 
ruled in  part,  and  it  is  so  ordered. 


BENJAMIN  F.  JONES,  Jr.,  ADMINISTRATOR,  v.  THE 

UNITED  STATES. 

[No.  80296.    Decided  March  23, 1914.] 

On  the  Proofs. 

Tlie  plaintiff  is  the  administrator  of  the  estate  of  Adelaide  P.  Dalzell, 
and  as  such  brings  this  suit  for  the  recovery  of  taxes  alleged 
to  have  been  unlawfully  collected  under  the  act  of  June  SO, 
ISdS,  $0  Stat.  L„  US,  as  amended  by  the  act  of  March  2, 
1902,  S2  Stat.  L^  964,  known  as  the  Spanish  War  revenue 
act 
I.  Nothing  is  actually  vested  In  the  heirs  of  a  decedent  until  after 
the  debts  are  provided  for  and  the  legitimate  costs  and  ex- 
penses of  the  administration  are  ascertained  and  discharged. 
II.  The  beneficial  interests  in  the  estate  to  which  the  heirs  or  dis- 
tributees are  entitled  were  technically  vested  at  the  date  of 
the  intestate*s  death  by  relation  back  to  the  date  of  the 
death  of  the  decedent,  as  the  heirs'  interest  came  by  descent 
from  the  intestate  and  not  from  the  administrator,  who  was 
a  personal  representative 

III.  Where  the  statute  qualifies  the  words  "  aJ)8olutely  vested  "  with 
the  further  words  "  in  possession  or  enjoyment  **  thereby  de- 
fining the  nature  of  the  vested  estate  prior  to  the  refunding 
act,  the  statute  must  be  taken  in  a  broad  sense  and  as  refer- 
ring to  the  time  when  the  beneficial  interests  were  capable 
of  being  received  into  absolute  possession  or  enjoyment  and 
not  referring  necessarily  to  the  strict  legal  character  of  the 
Interest 
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lY.  The  rate  of  the  tax  assessable  could  only  be  determined  after 
the  debts  and.  legitimate  cost  of  the  administration  of  the 
estate  are  known,  and  when  these  are  known  and  deducted, 
the  share  of  each  distributee  is  established,  and  the  rate  of 
the  tax  fixed. 
y.  Where  the  right  to  tax  is  uncertain,  indefinite,  and  doubtful  the 
public  right  is  subordinated  to  the  claim  of  exemption  for 
the  private  right,  and  the  right  to  tax  must  be  so  clear  as 
to  avoid  the  forfeiture  of  any  part  of  the  estate. 

VI.  Taxes  illegally  collected  are  nothing  more  nor  less  than  for- 
feiture to  the  extent  of  the  illegal  exaction  and  should  be 
refunded. 

TTie  Reporter's  statement  of  the  case: 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  Claimant  is  a  citizen  of  the  United  States  and  a  resident 
of  the  city  of  Pittsburgh  in  the  State  of  Pennsylvania. 

II.  On  the  28th  day  of  June,  1902,  Adelaide  P.  Dalzell, 
a  widow,  a  citizen  of  the  United  States  and  resident  of  the 
city  of  Pittsburgh,  State  of  Pennsylvania,  departed  this  life. 
Said  Adelaide  P.  Dalzell  died  intestate  leaving  surviv- 
ing as  her  sole  next  of  kin  two  daughters,  Virginia  C.  Dal- 
zell and  Sue  D.  D.  Jones,  each  of  whom  is  still  living. 

By  proceedings  duly  had  in  the  orphans'  court  in  the 
city  of  Pittsburgh,  said  court  having  full,  complete,  and 
exclusive  jurisdiction  over  the  estate  of  the  said  deceased, 
letters  of  administration  upon  said  estate  were  thereafter, 
to  wit,  on  July  14,  1902,  duly  and  lawfully  issued  to  claim- 
ant, who  duly  qualified  as  such  administrator;  and  claimant 
is  still  administrator  of  said  estate.  Upon  qualifying  as 
administrator  as  aforesaid  claimant  imm^iately  became  en- 
titled to  the  actual  possession  of  the  personal  property 
belonging  to  the  estate  of  said  deceased  and  accordingly  had 
actual  and  exclusive  possession  thereof,  and  claimant  thus 
acquired  and  held  title  to  and  exclusive  posse^on  of  all  of 
said  personal  property  as  administrator  as  aforesaid  until 
the  date  hereinafter  shown,  by  virtue  of  the  laws  of  the  State 
of  Pennsylvania,  which  provide  as  follows^ 

^^  No  administrator  shall  be  compelled  to  make  distribution 
of  the  goods  of  an  intestate  until  one  year  be  fully  expired 


410  December  Term  191^14.  Hoccaa. 


Reporter's    StatemeBt    of    Ike    Caie.  ' 

from  the  granting  of  the  administration  of  the  estate.**   Act 
Feb.  24, 1834,  sec.  38,  P.  L  80,  Purd,.  447. 

m.  Under  and  by  virtue  of  the  laws  of  the  State  of  Penn- 
sylvania in  force  at  the  time  of  the  death  of  said  deceased 
and  still  in  force  the  said  Virginia  C.  Dalzell  and  Sue  D.  P. 
Jones,  her  daughters,  would  each  ultimately  receive  one-half 
of  the  net  personal  estate  of  said  deceased,  after  the  payment 
of  all  debts  and  charges  for  which  the  estate  of  said  deceased 
might  be  legally  liable. 

lY.  Said  deceased  died  seized  and  possessed  of  personal 
property  of  the  gross  value  of  $226,115.29,  subject  to  deduc- 
tions for  legal  debts  and  charges  for  which  she  or  her  estate 
was  liable.  Such  debts  and  charges  were  subsequently  ascer- 
tained to  amount  to  $6,773.55.  Each  and  all  of  said  debts 
and  charges  were  ascertained  and  paid  by  claimant,  as  ad- 
ministrator as  aforesaid,  at  various  dates  subsequent  to  the 
grantiQg  of  letters  of  administration  to  claimant  and  during 
the  period  allowed  by  the  laws  of  said  State  for  the  presenta- 
tion and  payment  of  such  claims  and  charges.  Prior  to  the 
approval  of  said  debts  and  charges  and  during  the  period 
allowed  by  law  for  the  filing  of  claims  against  said  estate 
the  amount,  if  any,  which  said  Virginia  C.  Dalzell  and  Sue 
D.  D.  Jones  would  be  ultimately  entitled  to  receive  from  the 
estate  of  the  said  deceased  could  not  be  determined. 

The  value  of  the  net  personal  estate  remaining  in  claim- 
ant's possession  as  administrator,  as  aforesaid,  after  ap- 
proval and  payment  of  the  said  debts  and  charges,  amounted 
to  $219,341.74,  and  such  net  personal  estate,  less  the  sum 
of  $3,290.12  paid  to  the  United  States,  as  hereinafter  set 
forth,  was  by  claimant  as  administrator  as  aforesaid,  divided 
equally  between  said  Virginia  C.  Dalzell  and  Sue  D.  D. 
Jones,  share  and  share  alike,  but  said  personal  estate  re- 
mained in  the  exclusive  possession  and  control  of  claimant 
as  administrator  as  aforesaid,  until  the  4th  day  of  May,  1908, 
when  he  made  distribution  thereof  as  aforesaid,  pursuant  to 
an  account  filed  by  him  as  such  administrator  in  said 
orphans'  court,  which  said  account  and  distribution  were 
duly  approved  by  said  court 
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V.  On  or  about  October  24, 1905,  the  collector  of  internal 
revenue  in  the  city  of  Pittsburgh,  as  aforesaid,  acting  for 
and  on  behalf  of  the  United  States  and  assuming  to  act  as 
such,  under  the  provisions  of  the  act  of  Congress  approved 
June  13,  1898,  entitled  ^'An  act  to  provide  ways  and  means 
to  meet  war  expenditures  and  for  other  purposes,"  30  Stat. 
L.,  448,  and  amendments  thereof  approved  March  2,  1901, 

31  Stat.  L.,  938,  946,  collected  from  claimant  as  adminis- 
trator as  aforesaid  the  sum  of  $3,290.12,  claiming  the  same  to 
be  lawfully  assessed  and  payable  under  said  act  on  account 
of  the  alleged  interests  of  Vir^nia  C.  Dalzell  and  Sue  D.  D. 
Jones,  as  aforesaid,  in  said  personal  estate,  being  a  tax  of 
$1,645.06  upon  each  of  said  alleged  interests. 

Said  sum  of  $3,290.12  was  paid  by  claimant  to  said  col- 
lector of  internal  revenue  without  protest  and  was  duly 
turned  over  and  delivered  to  the  United  States  by  said  col- 
lector. 

VI.  On  or  about  the  24th  day  of  May,  1906,  claimant,  by 
his  attorneys,  duly  filed  an  application  in  the  Treasury  De- 
partment praying  the  refundment  of  all  of  said  moneys. 
No  action  having  been  taken  upon  said  application,  claim- 
ant, by  his  attorneys,  under  date  of  November  21, 1908,  in  a 
letter  to  the  Commissioner  of  Internal  Revenue,  pursuant  to 
regulations  approved  by  the  Secretary  of  the  Treasury,  on 
Jxdj  15,  1902,  Department  Circular  No.  86,  Int.  Rev.  No. 
630,  inter  <dia^  stated : 

^'  We  also  have  the  honor  to  request  the  action  of  the  Sec- 
retary of  the  Treasury  upon  this  claim.  Under  the  laws  of 
the  State  of  Pennsylvania  the  distributees  of  this  estate 
whose  interests  were  taxed  were  not  entitled  to  receive  into 
their  possession  their  respective  interests  until  after  the  ex- 
piration of  one  year  from  the  date  of  the  granting  of  letters 
of  administration,  and  such  taxes  are  refundable  under  the 
provisions  of  the  act  of  Congress  approved  June  27,  1902, 

32  Stat.  L.,  406." 

Said  application  was  in  all  respects  complete,  regular,  and 
in  accordance  with  the  requirements  of  the  aforesaid  act  of 
Congress  approved  June  27,  1902,  and  with  the  regulations 
in  regard  to  such  applications  and  said  application  was  ac- 
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companied  by  all  necessary  evidence  and  proof  of  facts. 
The  facts  as  alleged  in  said  application  were  not  traversed 
or  denied  by  the  Secretary  of  the  Treasury  or  by  any  repre- 
sentative of  the  United  States.  Although  said  application 
was  in  all  respects  complete  and  in  due  form,  nevertheless, 
on  the  21st  day  of  November,  1908,  the  Secretary  of  the 
Treasury  rejected  and  denied  said  application. 

Mr.  Barry  Mohun  for  the  plaintiff.  Maddox  dk  Oatley 
were  on  the  brief. 

Mr.  Oeorge  M.  Andersofij  with  whom  was  Mr.  Assistant 
Attorney  General  Huston  Thompson,  for  the  defendants. 

The  questions  of  law  in  the  case  of  Hertz  v.  Woodman^  218 
U.  S.y  205-232,  are  identical  with  the  questions  of  law  in  the 
case  at  bar.  In  that  case  the  claimant's  decedent,  Wood- 
man, died  at  Chicago  on  March  15,  1902,  leaving  a  will  which 
was  duly  probated  on  May  3,  1902,  under  which  the  Illinois 
Trust  and  Savings  Bank  qualified  as  executor.  The  clear 
value  of  the  legacies  payable  under  the  will  to  the  claimant 
was  $166,250.  On  January  17,  1905,  before  the  payment  of 
the  legacies,  the  collector  of  internal  revenue  collected  upon 
said  legacies  under  section  30  of  the  act  of  June  13,  1898, 
supra,  the  sum  of  $2,812.49. 

The  Supreme  Comrt  held  that: 

'*The  fact  that  the  testator  died  within  one  year  imme- 
diately prior  to  the  taking  effect  of  the  repealing  act  of  April 
12,  1902  c.  500,  32  Stat.,  96,  does  not  relieve  from  taxation 
legacies  otherwise  taxable  under  sections  29  and  30  of  the 
war-revenue  act  of  June  13,  1898  c.  448,  30  Stat.,  448,  as 
amended  by  the  act  of  March  2,  1901,  c.  803,  31  Stat.,  895." 

The  claimant  contends  that  because  the  testamentary 
laws  of  the  State  of  Pennsylvania,  act  of  Feb.  24,  1834, 
sec.  38,  Brightley  and  Purdons  Digest  of  Laws  of  Pa.,  vols. 
A  to  J,  p.  447,  provide  that  '*no  administrator  shall  be  com- 
pelled to  make  distribution  of  the  goods  of  an  intestate  imtil 
one  year  be  fully  expired  from  the  granting  of  the  adminis- 
tration of  the  estate,"  the  personal  estate  of  the  intestate 
in  the  case  at  bar  became  a  ''contingent  beneficial  interest," 
which  had  not  vested  prior  to  July  1, 1902,  within  the  mean- 


49  a  CIS.]  Jokes  v.  U.  9.  413 

▲rfVBeat    for    tb«    DefoBdftmti. 

iiig  of  section  3  of  the  act  of  June  27,  1902,  32  Stat.,  406, 
familiarly  known  as  the  '^  inheritance  tax  refunding  act/' 
which  reads  as  follows: 

''Seo.  3.  That  in  all  cases  where  an  executor,  administra- 
tor, or  trustee  shall  have  paid,  or  shall  hereafter  pay,  any 
tax  upon  any  legacy  or  distributive  share  of  person^  prop- 
erty under  the  provisions  of  the  act  approved  June  thirteentn, 
eignteen  hundred  and  ninety-eight,  entitled  'An  act  to  pro- 
viae  ways  and  means  to  meet  war  expenditures,  and  for  other 
purposes,'  and  amendments  thereof,  the  Secretary  of  the 
Treasury  be,  and  he  is  hereby,  authorized  and  directed  to 
refund,  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated,  upon  proper  application  being  made  to  the 
Commissioner  of  Internal  Revenue,  imder  such  rules  and 
regulations  as  may  be  prescribed,  so  much  of  said  tax  as  may 
have  been  collected  on  contingent  beneficial  interests  whicn 
shall  not  have  become  vested  prior  to  July  first,  nineteen 
hundred  and  tWo.  And  no  tax  shall  hereafter  be  assessed  or 
imposed  under  said  act  approved  June  thirteenth,  eighteen 
himdred  and  ninety-eight,  upon  or  in  respect  of  any  con- 
tingent beneficial  interest  which  shall  not  become  absolutely 
vested  in  possession  or  enjoyment  prior  to  said  July  first, 
nineteen  himdred  and  two. 

The  case  of  FarreU  v.  UnUed  States^  167  Fed.,  639,  cited 
by  claimant,  was  very  properly  dismissed,  but  it  should  have 
been  upon  the  ground  that  the  legacy  was  vested  in  pos- 
session. The  obiter  dicta  relied  upon  by  the  claimant  in  this 
case  was  demolished  by  the  decision  in  Hertz  v.  Woodman^ 
supra. 

The  contention  of  the  claimant,  in  our  opinion,  merits 
vei^  little  consideration,  for  the  reason  that  section  111  of 
the  Revised  Statutes  of  Illinois,  page  132,  under  which  the 
executor  made  settlement  in  the  case  of  Hertz  v.  Woodman^ 
supra,  provided  that  "All  executors  and  administrators  shall 
exhibit  accounts  of  their  administration  for  settlement  to  the 
county  court  from  which  the  letters  testamentary  or  of  ad- 
ministration were  obtained  at  the  first  term  thereof  after  the 
expiration  of  one  year  after  the  date  of  their  letters  and  in 
like  manner  every  twelve  months  thereafter,  or  sooner,  if 
required,  imtil  the  duties  of  their  administration  are  fully 
completed,"  etc. 

If  anything  further  need  be  said  concerning  this  proposi- 
tion of  law  presented  by  the  claimant  in  his  petition,  we 
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would  call  the  attention  of  the  court  to  the  comparatively 
recent  case  of  the  United  States  v.  Fidelity  Trust  Company ^ 
222  U.  S.,  158-160,  in  which  it  was  held  that  a  life  estate  in 
a  legacy  was  not  a  contingent  beneficial  interest  within  the 
meaning  of  section  3  of  the  act  of  June  27,  1902,  supra,  but 
was  subject  to  the  tax  imposed  by  section  29  of  the  act  of 
June  13,  1898,  supra. 

The  personal  estate  in  this  case  was  subject  to  the  testa- 
mentary laws  of  the  State  of  Pennsylvania  and  to  the 
provision  relied  upon  by  the  claimant  in  the  case  at  bar. 

Considered  independently  of  either  of  the  authorities  to 
which  I  have  referred,  it  would  seem  a  rather  startling 
proposition  that  a  legacy  should  be  considered  as  contingent 
merely  because  the  executor  or  administrator  has  been 
given  a  definite  period  within  which  to  settle  up  the  estate 
of  the  deceased.  « 

Mr.  Feame,  in  his  work  on  Contingent  Remainders,  vol.  l, 
p.  216,  says: 

'^  It  is  not  the  uncertainty  of  ever  taking  effect  in  possession 
that  makes  a  remainder  contingent;  for  to  that  every 
remainder  in  life  or  in  tail  is  and  must  be  liable:  as  the 
remainder  man  may  die,  or  die  without  issue  berore  the 
death  of  the  tenant  for  life.  The  present  capacity  of  taking 
effect  in  possession,  if  the  possession  were  to  oecome  vacant, 
and  not  the  certainty  that  the  possession  will  become  vacant 
before  the  estate  limited  in  remainder  determines  universallv 
distinguishes  a  vested  remainder  from  one  that  is  contingent. 

Mr.  Smith,  in  his  discussion  of  the  rule  laid  down  by 
Mr.  Feame,  Feame  on  Contingent  Remainders,  vol.<  2, 
sec.  177,  says: 

''The  nonexistence^  in  a  vested  remainder,  and  the 
existence,  in  a  contmeent  remainder^  of  a  contingency 
irrespective  of  its  own  duration,  on  which  the  possession  or 
enjoyment  strictly  depends,  is  that  which  constitutes  the 
fundamental  distinction  between  them,  as  regards  the 
mode  of  their  creation,  and  that  which  forms  a  true,  tangible, 
and  practical  criterion  for  determining  to  which  of  the  two 
species  a  remainder  belongs." 

In  the  case  of  Fairfax  v.  Brown,  60  Md.,  60,  the  testator 
left  his  property  to  his  wife  for  life,  and  upon  her  death 
after  giving  certain  portions  to  his  sons,  he  left  the  residue 
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of  liis  estate  in  trust  for  his  two  daughters,  and  the  court 
held  that  .this  provision  of  the  law  gave  to  the  daughters 
an  estate  in  fee. 

The  Supreme  Court,  in  the  case  of  the  United  States  v. 
Fidelity  Trust  Company,  222  U.  S.,  158-150,  discussing  the 
refunding  act  of  June  27,  1902,  said: 

"The  statute  does  not  invite  speculation  in  a  new  nomen- 
clature, or  attempt  to  reach  profounder  conceptions  than 
those  familiar  to  the  law.  When  it  speaks  of  interests 
absolutely  vested  in  possession  we  presume  that  it  uses 
familiar  legal  expressions  in  their  familiar  legal  sense." 

As  was  s^id  by  the  Supreme  Court  in  ReUd  v.  United  States, 
211  U.  S.,  629: 

"Jurisdiction  is  not  a  matter  of  sympathy  or  favor. 
The  courts  are  bound  to  take  judicial  notice  of  tJie  lunits 
of  their  authority." - 

HowBT,  Jvdge^  delivered  the  opinion  of  the  court: 

This  action  is  for  the  recovery  of  taxes  alleged  to  have 
been  unlawfully  collected  under  the  act  of  June  80, 1898,  30 
Stat,  448,  as  amended  by  the  act  of  March  2, 1901,  32  Stat., 
964,  known  as  the  Spanish  War  revenue  act  After  the 
filing  of  the  original  and  an  amended  petition,  defendants 
demurred  upon  the  ground  that  neither  petition  alleges  suffi- 
cient facts  to  constitute  a  cause  of  action.  On  the  final  hear- 
ing the  parties  moved  the  court  for  permission  to  file  an 
agreed  statement  of  facts,  and  this  motion  was  allowed. 
Treating  the  demurrers  as  withdrawn  and  abandoned,  the 
court  makes  the  findings  as  agreed  to  by  the  parties  and  now 
disposes  of  the  case  on  the  merits. 

Adelaide  P.  Dalzell,  a  widow  and  resident  of  Pittsburgh, 
Pa.,  died  June  28, 1902,  intestate,  leaving  as  her  sole  next  of 
kin  her  two  daughters,  each  of  whom  is  still  living.  Pro- 
ceedings were  had  in  a  local  court  having  jurisdiction  over 
the  estate  of  the  deceased,  and  letters  of  administration  were 
issued  to  the  plaintiff,  who  qualified  as  administrator  and 
took  possession  of  the  personal  property.  The  statutes  of 
Pennsylvania  under  which  possession  was  taken  provided 
that  ^^no  admisitrator  shall  be  compelled  to  make  distri- 
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bution  of  the  goods  of  an  intestate  until  one  year  be  fuUy 
expired  from  the  granting  of  the  administration  of  the 
estate."  Act  24th  Feb.,  1834,  sec.  88,  P.  L.  80,  Purd.,  447. 
Under  the  local  law  in  force  at  the  time  of  the  death  of  the 
deceased  her  daughters  were  entitled  each  to  receive  one-half 
of  the  net  personal  estate  after  the  payment  of  all  debts  and 
charges  for  which  the  estate  might  be  legally  liable.  The 
debts  and  charges  were  ascertained  and  paid  by  the  adminis- 
tractor.  After  their  payment  the  net  personal  estate 
amounted  to  $219,341.74.  The  personal  estate  remained  in 
the  exclusive  possession  and  control  of  the  administrator 
until  May  4,  1903,  when  the  assets  were  distributed.  But 
in  October,  1905,  tiie  collector  of  internal  revenue,  acting 
for  and  on  behalf  of  the  United  States,  and  assuming  to  act 
under  the  provisions  of  the  act  of  Congress  approved  June 
13,  1898,  entitled  ^^An  act  to  provide  ways  and  means  to 
meet  war  expenditures,  and  for  other  purposes,"  30  Stat., 
448,  and  amendments  thereto  approved  March  2,  1901, 
81  Stat.,  938,  collected  from  the  administrator  $8,290.12, 
claiming  the  same  to  be  lawfully  assessed  and  payable  on 
account  of  the  interests  of  the  two  surviving  daughters. 
The  sum  stated  was  paid  by  the  administrator  to  the  col- 
lector without  protest  and  placed  in  the  Treasury.  Subse- 
quently, in  May,  1906,  the  administrator  applied  for  a  re- 
fund of  the  amount  of  the  tax.  No  action  was  taken  upon 
this  application,  but  on  November  21,  1908,  a  letter  was 
addressed  to  the  Commissioner  of  Internal  Revenue,  pur- 
suant  to  regulations,  as  follows:  ^^We  also  have  the  honor 
to  request  the  action  of  the  Secretary  of  the  Treasury  upon 
this  claim" — ^predicating  the  application  upon  the  fact 
that  the  distributees  of  the  estate  whose  interests  were  taxed 
were  not  entitled  to  receive  into  their  possession  their  dis- 
tributive shares  until  after  the  expiration  of  one  year  from 
the  date  of  the  grant  of  letters  of  administration  and  that 
such  taxes  were  refundable  under  the  act  of  Congress  ap- 
proved June  27,  1902,  82  Stat,  406.  The  Secretary  of  the 
Treasury  rejected  the  application  and  this  action  is  the 
result. 
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Section  29  of  the  act  of  June  18,  1898,  30  Stat.,  448,  and 
under  which  the  tax  was  collected,  provides  as  follows: 

"  That  any  i)erson  or  persons  having  in  charge  or  trust,  as 
administrators,  executors^  or  trustees,  any  legacies  or  dis- 
tributive shares  arising  from  personal  property,  where  the 
whole  amount  of  such  personal  property  as  aforesaid  shall 
exceed  the  sum  of  ten  thousand  dollars  in  actual  value,  pass- 
ing, after  the  pcussage  of  this  act,  from  any  person  possessed 
of  such  property,  either  by  will  or  by  the  intestate  laws  of 
any  State  or  Territory,  or  any  personal  property  or  interest 
therein,  transferred  by  deed,  grant,  bargain,  sale,  or  gift, 
made  or  intended  to  take  effect  in  possession  or  en]03rment 
after  the  death  of  the  srantor  or  bargainer,  to  any  person 
or  persons,  or  to  any  body  or  bodies,  politic  or  corporate,  in 
trust  or  otherwise,  shall  be,  and  hereby  are,  made  subject  to 
a  duty  or  tax,  to  be  paid  to  the  United  States,  as  follows — 
that  IS  to  say:  Where  the  whole  amount  of  said  personal 
property  shall  exceed  in  value  ten  thousand  dollars  and  shall 
not  exceed  in  value  the  sum  of  twenty-five  thousand  dollars 
the  tax  shall  be: 

**  First.  Where  the  person  or  persons  entitled  to  any  bene- 
ficial interest  in  such  property  shall  be  the  lineal  issue  or 
lineal  ancestor,  brother,  or  sister  to  the  person  who  died  pos- 
sessed of  such  property,  as  aforesaid,  at  the  rate  of  seventy- 
five  cents  for  each  and  every  himdred  dollars  of  the  dear 
value  of  such  interest  in  such  property. 

"  Fifth.  Where  the  person  or  persons  entitled  to  any  bene- 
ficial interest  in  such  property  shall  be  in  anv  other  degree 
of  collateral  consanguinity  than  is  hereinbefore  stated,  or 
shall  be  a  stranger  in  blood  to  the  person  who  died  possessed, 
as  aforesaid,  or  shall  be  a  body  politic  or  corporate,  at  the 
rate  of  five  dollars  for  each  and  everv  hundred  dollars  of  the 
dear  value  of  such  interest:  Provided,  That  all  legacies  or 
property  passing  by  will,  or  by  the  laws  of  any  State  or 
Territory,  to  husband  or  wife  of  the  person  died  possessed, 
as  aforesaid,  shall  be  exempt  from  tax  or  duty.'' 

The  above  section  was  amended  by  act  approved  March 
2,  1901,  81  Stat,  988,  947,  by  adding  a  proviso  to  the  effect 
that  the  section  should  not  be  held  applicable  to  bequests 
or  legacies  for  uses  of  a  religious,  literary,  charitable,  or 
educational  character,  nor  should  it  apply  to  the  estate  of 
any  person  who  died  prior  to  June  18, 1898,  the  date  when 
sertion  29  first  went  into  effect 

72e76»- 
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Section  29  as  amended  was  repealed,  to  take  effect  on  July 
1, 1902,  by  an  act  approved  April  12, 1902,  82  Stat,  96,  97, 

On  June  27,  1902,  the  President  approved  an  act  entitled 
"An  act  to  provide  for  refunding  taxes  paid  upon  legacies 
and  bequests,"  etc,  82  Stat,  406,  the  third  section  of  which 
is  as  follows : 

"That  in  all  cases  where  an  executor,  administrator,  or 
trustee  shall  have  paid,  or  shaU  hereafter  pay,  any  tax  upon 
any  legacy  or  distributive  share  of  personal  property  under 
the  provisions  of  the  act  approved  June  thirteenth,  eighteen 
himared  and  ninety-eight,  entitled  'An  act  to  provide  ways 
and  means  to  meet  war  expenditures,  and  for  otner  purposes,' 
and  amendments  thereof^  the  Secretary  of  the  Treasury  be, 
and  he  is  hereby,  authorized  and  directed  to  refund,  out  ox 
any  money  in  the  Treasury  not  otherwise  appropriated,  upon 
proper  application  being  made  to  the  Commissioner  of  In- 
ternal Revenue,  under  such  rules  and  reflations  as  may  be 
prescribed,  so  much  of  said  tax  as  may  nave  been  collected 
on  contingent  beneficial  interests  which  shall  not  have  become 
vested  prior  to  July  first,  nineteen  hundred  and  two.  And 
no  tax  shall  hereafter  be  assessed  or  imposed  under  said  act 
approved  Jime  thirteenth,  eighteen  hundred  and  ninety- 
eight,  upon  or  in  respect  of  any  contingent  beneficial  interest 
which  shall  not  become  absolutely  vested  in  possession  or 
enjoyment  prior  to  said  July  first,  nineteen  hundred  and 
two.^' 

As  the  personal  estate  remaining  at  the  end  of  the  year 
after  the  payment  of  debts  and  charges  and  costs  of  admin- 
istration did  not  come  into  the  actual  possession  or  enjoy- 
ment of  the  two  heirs  entitled  until  after  July  1,  1902,  the 
amount  they  were  to  receive  was  uncertain  for  and  during 
the  time  the  administrator  was  in  charge.  Before  that  date 
they  could  not  demand,  nor  were  they  entitled  to  receive  in 
possession,  any  part  of  the  inheritance  under  the  law  which 
kept  the  administrator  in  charge.  Certainly  there  was  noth- 
ing actually  vested  in  these  heirs  until  after  the  debts  were 
provided  for  and  the  legitimate  costs  and  expenses  of  the 
administration  were  ascertained  and  discharged.  None  of 
these  things  occurred  prior  to  July  1, 1902. 

The  question,  then,  is  not  whether  the  distributive  inter- 
ests were  taxable  under  the  law,  but  whether  these  interests 
upon  which  the  taxes  were  levied  were  contingent  beneficial 
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interests  not  coming  into  possession  or  enjoyment  of  the 
parties  entitled  to  them  and  should  be  refunded. 

The  court  is  of  opinion  that  these  beneficial  interests  in 
the  estate  to  which  the  distributees  were  entitled  were  tech- 
nically vested  at  the  date  of  the  intestate's  death  by  relation 
back  to  the  date  of  the  death  of  the  intestate,  inasmuch  as 
the  distributees'  interests  came  by  descent  from  the  intestate 
and  not  from  the  administrator  who  was  the  personal  rep- 
resentative. 

But  the  authorities  indicate  that  the  language  of  the  re- 
funding statute  must  be  taken  in  a  broader  sense  and  as 
referring  to  the  time  when  the  beneficial  interests  were  re- 
ceived, or  were  capable  of  being  received,  into  actual  and 
absolute  possession  or  enjoyment,  and  not  referring  neces- 
sarily to  the  strict  legal  character  of  the  interest.  The 
statute  qualifies  the  words  ^'absolutely  vested"  with  the 
further  words  "  in  possession  or  enjoyment,"  thereby  defin- 
ing the  nature  of  the  vested  estate  prior  to  the  refunding 
act.  The  courts  have  said  that  the  tax  is  leviable  at  the 
time  the  rate  could  be  ascertained.  The  rate  of  the  tax 
assessable  could  only  be  determined  after  the  debts  and 
legitimate  incidents  of  the  administration  of  the  estate 
became  known.  In  the  collection  of  debts  due  an  estate  the 
administrator  may  incur  expenses,  chargeable  against  the 
assets  in  his  hands,  and  in  resisting  claims  interposed  against 
the  estate  expenses  and  costs  may  be  incurred,  and  there  are, 
of  course,  certain  costs  and  legal  expenses  attaching  to  an 
administration.  When  these  are  known  and  deducted  from 
the  whole  amount  of  the  assets  the  distributive  share  of  each 
distributee  can  then  only  be  known  and  the  rate  of  the  death 
duty  be  fixed.  Until  that  time  the  '^  beneficial  interest "  was 
necessarily  contingent  in  that  sense  which  relates  to  the 
amoimt  of  it,  and  consequently  the  rate  of  tax  in  the  present 
instance  was'  uncertain  until  the  beneficial  interest  could  be 
paid.  If  the  tax  could  only  be  levied  at  the  time  the  dis- 
tributees receive,  or  could  rightfully  demand  possession  or 
enjoyment,  it  must  follow  here  that  these  distributive  shares 
were  contingent  beneficial  interests  which  did  not  come  into 
possession  or  enjoyment  prior  to  July  1, 1902. 
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The  amendatory  act  of  1901,  it  was  said  in  VanderhiU  v. 
Kidman^  196  U.  S.,  498,  enlarged  the  act  of  1898  so  as  to 
cause  that  act  to  embrace  subjects  of  taxation  whidi  were 
not  included  prior  to  the  amendment.  The  amendatory  act 
contained  new  provisions  not  expressly  found  in  the  original 
act,  such  as  the  proviso-  at  the  close  of  section  30  of  the 
original  act.  By  the  proviso  at  the  close  of  section  30  the 
Supreme  Court,  in  construing  the  following  lan^«iage.  to 
wit :  "Any  tax  paid  under  the  provisions  of  sections  29  and 
30  shall  be  deducted  from  the  particular  legacy  or  distribu- 
tive share  on  account  of  which  the  sum  is  charged,"  said  it 
was  a  provision  plainly  importing  a  practically  cont^npo- 
raneous  right  to  receive  the  legacy  or  distributive  share  and 
one  which  would  be  impracticable  of  execution  if  the  tax 
was  to  be  assessed  and  collected  before  the  beneficiary  and 
the  rate  of  the  tax  could  certainly  be  ascertained. 

In  the  case  of  Hertz  v.  Woodman^  218  U.  S.,  205,  the  court, 
following  what  was  said  in  the  Vanderbilt  case,  declared 
that  the  tax  or- duty  did  not  attach  to  legacies  or  distributive 
shares  until  the  right  of  succession  became  an  absolute  right 
of  "  immediate  possession  or  enjoyment,"  thus  repeating  the 
language  of  the  statute  in  its  literal  terms. 

Where  the  right  to  tax  is  uncertain,  indefinite,  and  doubt- 
ful the  public  right  ought  to  be  subordinated  to  the  claim 
of  exemption  for  the  private  right.  Assuredly,  the  right  to 
tax  should  be  so  clear  as  to  avoid  the  forfeiture  of  any  part 
of  an  estate.  Taxes  illegally  collected  are  nothing  more  nor 
less  than  forfeiture  to  the  extent  of  the  illegal  exaction. 

Everything  considered,  we  think  the  claimant  is  entitled 
to  recover. 

The  law  imposing  the  tax  did  not  operate  to  fasten  at  the 
moment  the  right  of  succession  passed  by  death  the  liability 
on  the  amount  of  the  distributive  shares  that  the  heirs  sub- 
sequently received,  not  only  because  of  the  difficulty  of  fixing 
the  rate  before  the  estate  was  settled,  but  because  the 
language  of  the  refunding  act  is  explicit  in  its  terms.  In 
some  cases  the  uncertainty  in  fixing  the  rate  would  make  the 
effort  well-nigh  impossible.  In  the  present  instance  defend- 
ants recognized  the  uncertainty  and  impossibiliiy  of  col- 
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lecting  anything  at  the  outset  by  not  attempting  to  make 
the  levy  until  the  net  estate  was  distributed  to  those  entitled 
to  receive  it. 

It  is  ordered  that  claimants  have  and  recover  of  and  from 
the  United  States  the  sum  of  three  thousand  two  hundred 
ninety  dollars  and  twelve  cents  ($3^90.12) . 


THE  MICmQAN  STEEL  BOX  CO.  v.  THE  UNITED 

STATES. 

[No.  80488.    Decided  Mar.  23,  1914.] 

On  the  Proofs. 

The  plaintiff  entered  Into  a  contract  with  the  United  States  In  May, 
1901,  for  the  fnmishlng  of  letter  boxes.  The  management 
and  control  of  the  plalntifTs  business  was  committed  to  and 
Wider  the  direction  of  Eugene  D.  Scheble.  After  the  delivery 
of  boxes  to  the  valne  of  $95,797.40,  the  contract  was  an- 
nulled by  the  Government,  and  this  suit  is  brought  to 
recover  an  alleged  balance  due  under  said  contract.  The 
defense  is  that  the  contract  was  procured  by  fraud,  and 
therefore  UlegaL 
L  Where  a  contract  is  procured  directly  or  Indirectly  by  or 
through  the  unlawful,  corrupt,  or  other  improper  influence 
of  an  official  of  the  Government  with  the  knowledge  or  con- 
nivance, express  or  implied,  of  the  contractor,  the  contract 
is  fraudulent,  anA  the  court  will  not  enforce  it 

II.  It  is  against  public  policy  to  enforce  a  contract  between  two 
parties  where  the  consideration  involved  the  violation  by 
one  party,  as  agent,  of  a  duty  he  owed  his  principal  to  act 
for  and  represent  the  latter. 

III.  Where  the  business  contemplated  by  the  contract  or  the  execution 
of  it  on  the  Government's  part  are  directly  imposed  upon  him, 
the  official  may  not  assume  the  dual  relation  of  acting  as  the 
representative  of  the  Government  and  for  himself  or  his 
associates. 

lY.  No  right  growing  out  of  a  contract  made  in  violation  of  a  penal 
statute  will  be  enforced  by  the  courts  at  the  Instance  of  a 
party  participating  in  the  wrong. 
y.  The  execution  of  a  contract  being  admitted  the  burden  of  proof 
of  fraud  set  up  as  a  defense  Is  upon  the  departments.  Such 
evidence  should  be  clear  and  satisfactory,  and  may  be 
circumstantial. 
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VI.  Where  fraud  is  relied  upon  to  defeat  a  contract  the  party  plead- 
ing it  must  adduce  evidence  that  reasonably  satisfies  the  court 
or  Jury  of  the  existence  of  the  fraud ;  and  frequently  the  rule 
la  met  by  prbylng  a  prima  facie  case  or  one  that  is  sufficient 
to  shift  the  burden  of  proof. 
YII.  Where  the  evidence  adduced  tends  strongly  to  show  that  a  con- 
tract is  tainted  with  illegality  or  fraud  and  the  contractor 
f^lls  to  offer  any  explanation  of  charges  or  deductions,  the 
absolute  knowledge  of  the  facts  relating  to  which  rests  with 
him,  the  contract  wiU  not  be  enforced  at  his  instance. 

The  Reporter's  statement  of  the  case: 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  The  claimant  is  a  citizen  of  the  United  States  and  a 
resident  of  the  city  of  Toledo,  in  the  State  of  Ohio ;  and  the 
claimant,  trading  as  the  Michigan  Steel  Box  Co.,  entered 
into  the  contract  with  the  United  States  for  the  furnishing 
of  letter  boxes,  dated  May  2,  1901,  a  copy  of  which  is 
attached  to  the  petition  in  this  case. 

II.  Said  Michigan  Steel  Box  Co.  was  not  incorporated, 
but  was  a  partnership  or  voluntary  association  of  persons  in 
which  Eugene  D.  Scheble,  Otto  Marx,  A.  W.  Smith,  R.  E. 
Lee,  one  Graves,  and  W.  C.  Maybury,  respectively,  had  inter- 
ests, the  said  Otto  Marx  having  been  associated  with  the 
concern  from  its  origin,  the  others  acquiring  interests  at 
divers  times  before  said  contract;  and  the  said  W.  C.  May- 
bury  for  himself  and  associates  acquiring  one-sixth  interest 
in  profits  after  the  making  of  the  said  contract. 

The  management  and  control  of  the  business  of  the  Michi- 
gan Steel  Box  Co.  was  committed  to  the  direction  of  the  said 
Eugene  D.  Scheble. 

III.  Under  the  said  contract  and  between  the  dates  Feb- 
ruary 24, 1902,  and  June  10, 1903,  there  were  ordered  by  the 
defendants  a  large  number  of  letter  boxes  of  the  different 
sizes  mentioned  in  the  contract,  amounting  in  all  to  29,449 
boxes,  which  were  delivered  to  and  accepted  by  the  defend- 
ants, the  contract  price  for  all  of  said  boxes  being  $95,797.40. 

The  contract  was  annulled  by  the  Government  on  the  10th 
day  of  June,  1903,  at  which  time  there  had  been  paid  on  ac- 
count of  said  boxes  so  delivered  the  sum  of  $81,880.40,  of 
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which  sum  $68,658  was  paid  at  divers  tdmes  to  the  claimant, 
trading  as  the  Michigan  Steel  Box  Co.,  and  $18,227.40  was 
paid  to  the  Adrian  Brick  &  Tile  Machine  Co.,  which  manu- 
factured said  boxes,  said  last-named  sum  having  been  paid 
by  virtue  of  a  special  act  of  Congress  approved  June  80, 
1906;  and  the  payment  was  made  by  consent  of  the  claimant 
under  an  agreement  that  it  was  not  to  be  regarded  as  a 
payment  of  said  claim  beyond  said  sum  of  $18,227.40. 

IV.  In  1893,  after  due  advertisement  for  proposals,  a  con- 
tract for  furnishing  letter  boxes  to  the  Government  was 
made  between  the  Government  and  Maybury  &  Ellis,  a  part- 
nen^ip  located  at  Detroit,  Mich.  The  style  or  type  of  letter 
box  called  for  by  that  contract  and  thereafter  furnished 
during  the  period  of  four  years  from  the  date  of  the  con- 
tract, made  in  1898,  was  what  was  known  as  the  '^  Doremus 
box." 

y.  August  W.  Machen,  who  prior  to  that  time  had  resided 
at  Toledo,  Ohio,  was  appointed  assistant  superintendent  of 
Free  Delivery  on  May  6, 1898,  and  was  promoted  to  superin- 
tendent of  the  Free  Delivery  System  of  the  Post  Office  De- 
partment on  September  16, 1898,  which  office  he  held  contin- 
uously to  May,  1908.  He  had  been  assistant  postmaster  at 
Toledo  for  several  years  prior  to  1890,  and  he  and  Eugene  D. 
Scheble  were  well  acquainted  and  were  friends. 

VI.  Early  in  1894  one  Harry  Wade,  being  then  the  owner 
of  Letters  Patent  494976  for  a  letter  box  (hereinafter  called 
the  Clouse  box),  applied  to  W.  C.  Maybury  to  buy  the  said 
Clouse  box,  and  his  offer  to  sell  was  rejected,  the  latter  saying 
that  the  box  was  of  no  consequence  unless  taken  by  the  Gov- 
ernment. Shortly  thereafter  Wade  approached  said  Scheble 
to  sell  said  box  or  letters  patent  to  him,  after  having 
exhibited  the  said  box  in  Toledo  at  the  home  of  one  Arnold 
J.  Machen,  a  kinsman  of  August  W.  Machen,  the  said  August 
W.  Machen  being  then  and  there  present,  but  making  no- 
comment  on  the  box,  and  shortly  thereafter  the  said  Wade 
sold  the  said  Clouse  box  to  said  Scheble  for  $6,000,  the  same 
being  paid  for  partly  in  cash  and  partly  by  the  transfer  of 
property.  The  said  Scheble,  in  the  course  of  the  dealing  for 
said  box  with  the  said  Wade,  stated  to  the  latter  that  he 
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could  get  the  contract  for  furnishing  the  Gk>yemm6at  letter 
boxes  upon  a  "cigar  box*"  Shortly  after  acquiring  from 
Wade  said  Clouse  box,  Scheble  went  to  Detroit  and  had  an 
interview  with  the  said  W.  C.  Maybury,  of  the  firm  of  May- 
bury  &  EUis,  contractors  then  furnishing  the  Doremus  box 
under  their  said  contract  with  the  Govemment.  It  does  not 
appear  that  there  was  any  acquaintance  between  Scheble  and 
Maybury  prior  to  that  time,  but  the  result  of  their  negotia- 
tions was  that  Maybury  &  Ellis  secured  a  transfer  of  the  said 
letters  patent  to  the  Clouse  box,  and  in  consideration  of  the 
transfer  agreed  to  pay,  and  did  thereafter  pay,  to  said 
Scheble  one-fourth  of  the  profits  accruing  to  Maybury  & 
Ellis  and  their  two  associates  under  the  said  contract  of 
1893.  The  parties  to  the  transaction  differ  as  to  considera- 
tion for  said  division  of  profits.  This  transaction  occurred 
in  1894,  and  under  the  agreement  between  the  parties  the 
payments  to  Scheble  were  to  date  back  to  within  about 
three  months  of  the  beginning  of  the  contract  of  1893  and 
to  continue  until  the  end  of  the  contract. 

Shortly  after  this  arrangement  between  Maybury  & 
Scheble  the  number  of  letter  boxes  ordered  by  the  Govern- 
ment from  the  contractors,  Maybury  &  Ellis,  was  largely 
increased,  such  orders  being  given  under  instructions  of 
Arthur  W.  Machen,  superintendent  of  free  delivery ;  that  is 
to  say,  during  the  year  1893-94  the  Government  had  ordered 
1,784  boxes  of  size  No.  1,  and  for  the  year  1894-95  it  ordered 
9,215  boxes  of  size  No.  1 ;  and  during  the  year  1893-94  the 
Government  had  ordered  845  letter  boxes  of  size  No.  2,  and 
during  the  year  1894-95  it  ordered  5,881  boxes  of  size  No.  2; 
and  for  the  year  1893-94  the  Government  had  ordered  I4II 
boxes  of  size  No.  3,  and  for  the  year  1894-95  it  ordered  1,304 
boxes  of  size  No.  3 ;  and  for  the  year  1895-96  the  Government 
ordered  3,797  boxes  of  size  No.  1,  and  1,747  boxes  of  size  No. 
2,  and  256  boxes  of  size  No.  3.  The  size  No.  1  was  the  most 
generally  used  box. 

The  profits  which  accrued  on  this  contract  of  1893 
amoimted  to  approximately  $27,000,  one-fourth  of  which, 
or  about  $6,750,  was  paid  to  Scheble. 

The  said  Machen  as  superintendent  of  free  delivery  was, 
during  the  periods  of  the  contracts  of  1893-1987  and  1901 
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until  1908,  charged  with  the  duty  of  determining  from  time 
to  time  the  number  of  letter  boxes  needed  for  said  free- 
deUvery  system. 

VII.  When  the  time  arrived  for  the  letting  of  the  new 
contract  for  furnishing  letter  boxes  in  1897  proposals  were 
called  for,  after  due  advertisement,  and  the  said  Maybury 
&  Ellis  presented  two  bids,  one  based  on  the  Doremus  box, 
the  other  based  on  the  said  Clouse  box,  and  the  contract 
was  awarded  to  Maybury  &  Ellis  on  the  Clouse  box.  This 
box  had  what  was  called  a  ^^ lift-up"  device,  which  later 
gave  trouble;  it  was  not  so  good  a  box  for  the  uses  of  the 
department  as  was  the  Doremus  box,  which  was  later,  or 
within  about  two  years  from  the  beginning  of  the  contract 
of  1897,  substituted  for  the  Clouse  box.  Prior  to  the  letting 
of  the  contract  of  1897  the  said  Scheble  visited  the  plant 
of  the  Reading  Stove  Works  (otherwise  Orr,  Painter  &  Co.), 
who  were  the  subcontractors  manufacturing  the  Doremus 
letter  box  then  being  furnished  to  the  Government  under 
the  contract  of  1893  by  Maybury  &  Ellis,  and  inquired  of 
one  Prizer,  a  member  of  said  firm  of  Orr,  Painter  &  Co., 
relative  to  the  cost  of  manufacturing  said  Clouse  box.  Said 
Prizer  hesitated  to  give  any  figures  on  the  cost  of  manufac- 
ture of  the  Clouse  box  to  Scheble,  but  after  conversation,  or 
conversations,  he  agreed  to  do  so,  and  later  did  furnish  to 
Scheble  figures  on  the  cost  of  the  manufacture  of  the  Clouse 
box.  During  their  interviews  the  said  Scheble  told  said 
Prizer  that  the  Clouse  box  would  secure  the  contract  and 
that  he  had  influences  which  would  succeed  in  securing  the 
contract. 

An  arrangement  was  made  between  Scheble  and  Maybury 
whereby  Maybury  &  Ellis  would  put  in  bids  on  each  of  two 
boxes  (the  Doremus  box  and  the  Clouse  box)  and  divide  the 
profits  of  the  contract,  whether  awarded  on  the  one  or  other 
of  said  boxes.  The  division  was  to  be  one-half  to  Maybury 
&  Ellis  for  themselves  and  other  owners  of  the  Doremus  box 
and  one-half  to  Scheble.  The  contract  was  awarded  to  the 
Clouse  box  in  1897  for  a  period  of  four  years.  A  bid  was 
made  for  that  contract  by  the  said  Prizer,  representing  the 
Beading  Stove  Works,  but  he  was  induced  by  said  Scheble 


426  December  Term  1918-14.  [49  a  am. 

Reporter's    Btatememt    of    tlio    Caio. 

and  Maybory  to  withdraw  his  bid  at  the  letting,  and  did 
withdraw  it.  The  Reading  Stove  Works  secured  thereafter 
a  contract  to  manufacture  the  Clouse  box  awarded  under 
the  contract  in  1897. 

Maybury  &  Ellis,  having  entered  into  a  contract  with  the 
Government  to  furnish  the  letter  boxes  of  the  Clouse  type 
for  four  years  beginning  in  1897,  made  a  contract  with  the 
Reading  Stove  Works  to  manufacture  said  boxes  for  delivery 
to  the  Government,  providing  in  that  contract,  among  other 
things,  that  when  orders  for  boxes  were  given  by  the  Govern- 
ment to  Maybury  &  Ellis  the  orders  would  be  transmitted  to 
the  Reading  Stove  Works,  who  upon  receipt  of  such  orders 
were  to  pay  to  Maybury  &  Ellis  the  profits  accruing  to  the 
latter  upon  their  contract  with  the  Government  without 
waiting  for  the  manufacture  and  inspection  by  the  Govern- 
ment of  the  boxes.  The  Government  was  to  pay  for  the 
boxes  when  manufactured,  inspected,  and  received  for  the 
Government  at  certain  prices  fixed  in  the  contract;  the 
Reading  Stove  Works  manufactured  the  boxes  for  the  con- 
tractors at  a  less  price  than  the  Government  had  agreed  to 
pay  for  them,  and  the  margin  of  profit  was  to  be  paid  by 
the  Reading  Stove  Works  to  Maybury  &  Ellis  on  receipt  of 
the  orders. 

At  that  time  the  system  of  payments  by  the  Government 
was  to  first  have  the  boxes  inspected  and  then  shipped  to 
postmasters  in  different  sections  of  the  country,  who  upon 
receipt  of  them  would  remit  to  Maybury  &  Ellis  the  contract 
price  for  the  several  kinds  of  boxes  so  received.  Maybury 
&  Ellis,  having  received  their  profit  in  the  meantime  under 
.their  arrangement  with  the  Reading  Stove  Works,  would 
transmit  the  checks  of  the  postmasters  direct  to  the  Reading 
Stove  Works,  minor  differences  in  accpunt  being  settled 
quarterly  between  the  contractors  and  subcontractors. 

The  total  receipts  of  Maybury  &  Ellis  on  account  of  the 
profits  of  the  contract  of  1897  with  the  Government  were 
approximately  $52,000,  which  amount  was  deposited  to  the 
credit  of  W.  C.  Maybury  or  W.  G.  Maybury,  trustee,  and  as 
received  by  him  the  said  Maybury  or  W.  C.  Maybury,  trustee, 
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remitted  to  the  said  Scheble  during  the  said  period  at  divers 
times  approximately  $24,000. 

VIII.  Early  in  1900  the  free-delivery  system  of  the  Post 
Office  Department  decided  to  make  a  change  in  the  box  then 
being  manufactured  and  furnished,  namely,  the  Clouse  box, 
on  account  of  complaints  of  that  box,  and  to  adopt  again  the 
Doremus  box,  and  tHe  said  August  W.  Machen,  superin- 
tendent, composed  a  letter,  which  was  initialed  by  him,  to  be 
written  by  the  First  Assistant  Postmaster  General  to  May- 
bury  &  Ellis,  requesting  that  the  change  be  made  in  the 
letter  box,  and  the  said  Machen  requested  the  Reading  Stove 
Works  to  send  an  agent  to  Washington,  and  also  requested 
said  Maybury  to  come  to  Washington  with  the  view  of 
changing  the  method  of  payment  for  the  boxes  by  the  Gov- 
ernment, as  well  as  changing  the  style  of  the  box.  Maybury 
stated  that  '^  no  reasons  were  given  for  the  change,''  but  the 
change  was  agreed  upon,  and  instead  of  having  payments 
made  by  the  postmasters  as  above  stated  the  method  adopted 
was  to  make  payment  by  Treasury  warrant  direct  to  May- 
bury &  Ellis.  This  arrangement  did  not  affect  the  arrange- 
ment between  Maybury  &  Ellis  and  their  subcontractors,  the 
Heading  Stove  Works,  who  continued  to  pay  under  their 
contract  the  profits  upon  receipt  of  orders. 

IX.  On  June  14,  1900,  August  W.  Machen  caused  an 
order  for  6,000  letter  boxes  of  size  No.  1  to  be  given  to  May- 
bury &  Ellis,  and  on  June  30,  1900,  the  said  Machen  caused 
a  receipt  to  be  given  through  Thos.  W.  McGregor,  a  sub- 
ordinate of  said  Machen  in  said  department,  for  the  6,000 
boxes,  said  recSeipt  being  as  follows: 

"  Reading,  Pa.,  Jtme  SO^  1900. 

**  Received  of  the  Reading  Stove  Works,  Orr,  Painter  & 
Company,  6,000  :#:1  letter  boxes  ordered  June  14,  1900,  for 
use  in  connection  with  the  Rural  Free  Delivery  Service. 

Thomas  W.  McGregob. 

At  the  time  of  the  giving  of  this  receipt  the  manufacture 
of  the  said  6,000  boxes  had  not  commenced,  and  in  Septem- 
ber following  the  Reading  Stove  Works  paid  to  Maybury 
&  Ellis  the  profits  accruing  to  them  on  account  of  the  order 
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for  the  6,000  boxes.  The  receipt  for  the  boxes  as  and  when 
they  were  inspected  by  or  delivered  to  the  Government  was 
the  basis  of  the  voucher  which  would  be  issued  in  shape  of 
a  Treasury  warrant  in  payment  therefor.  The  manufacture 
of  said  6,000  boxes  by  the  Reading  Stove  Works  commenced 
early  in  July,  1900,  and  up  to  October  21,  1900,  there  had 
been  inspected  by  the  Government  officials  less  than  one- 
third  of  the  6,000  boxes,  and  all  of  them  had  not  been  in- 
spected until  February,  1901;  but  in  October,  1900,  when 
less  than  one-third  of  the  boxes  had  been  inspected  or  de- 
livered, Maybury  &  Ellis  presented  a  bill  for  the  6,000  boxes, 
to  which  was  attached  the  said  receipt  of  said  Thos.  W. 
McGregor,  and  these  were  inserted  in  what  is  called  a 
^^  jacket,"  on  the  back  of  which,  for  the  guidance  of  the 
First  Assistant  Postmaster  General,  was  the  following: 

"  Contract  Expenditure. 

"  M avbury  and  Ellis. 

^^  No.  a/c  Orr,  Fainter  &  Co.,  Beading,  Pa. 


^  Bill  for  6,000  No.  1  letter  boxes,  at  $2.60  each.  $16, 600. 00 

"  Office  of  First  Ass't.  P.  M.  Genl. 
"  Expenditures  incurred  in  second  quarter,  1900. 
"  Correct :  A.  W.  Machex,  SuperintendetU. 

"Approved  September  25,  1900: 

"  Geo.  M.  Aixen, 
^ActiTig  First  Ass't  P.  M.  General. 

"Allowed  and  ordered  paid  from  the  appropriation  for 
rural  free  delivery  for  1900. 

"  W.  S.  Shallekberger, 
^^  Acting  Postmaster  General.^ 

The  First  Assistant  Postmaster  (General  would  not  au- 
thorize a  Treasury  warrant  without  the  required  indorse- 
ment upon  this  jacket,  and  the  same  having  been  presented 
to  him  in  the  form  aforesaid,  a  Treasury  warrant  was  author- 
ized in  favor  of  Maybury  &  Ellis  for  $15,200,  which  was  paid 
in  November,  1900,  before  all  of  said  boxes  had  been  in- 
spected or  delivered.  This  Treasury  warrant  was  trans- 
mitted by  Maybury  &  Ellis  to  the  Reading  Stove  Works, 
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who  prior  to  that  time  had  paid  to  Maybury  &  Ellis  the  net 
profits  on  the  6,000  boxes,  and  the  said  profits  were  divided 
between  Maybury  &  Ellis,  representing  themselves  and  their 
associates  on  the  one  hand  and  E.  D.  Scheble  on  the  other  in 
the  proportion  of  one-half  to  each. 

Prior  to  these  payments  and  prior  to  the  delivery  of  the 
said  6,000  boxes,  and  in  September,  1900,  the  said  Machen, 
superintendent,  caused  another  order  for  an  additional 
6,000  boxes  to  be  given  to  the  said  Maybury  &  Ellis,  which 
were  paid  for  by  the  Government  prior  to  their  delivery  to 
the  Government,  said  other  6,000  boxes  being  paid  for  in 
November,  1900,  by  Treasury  warrant  for  $15,200.  The 
actual  delivery  of  boxes  under  the  last  order  for  6,000  did 
not  commence  until  February,  1901,  and  was  not  completed 
until  October,  1901.  The  profits  accruing  on  this  last  order 
were  similarly  paid  prior  to  receipt  of  the  boxes  by  the 
Government  by  the  Beading  Stove  Works  to  Maybury  & 
Ellis,  as  were  the  profits  accruing  under  the  former  order 
for  6,000  boxes. 

X.  The  payments  made  by  W.  C.  Maybury  or  W.  C.  May- 
bury, trustee,  to  the  said  Scheble  on  account  of  profits  under 
the  contract  of  1897,  and  the  dates  thereof,  are  as  follows: 

October  22,  1897 $2, 544. 50 

January  14,  1808 386. 50 

April  15,  1898 841. 25 

Jnly  21, 1898 142. 62 

October  25,  1898 2,757.62 

January  24,  1899 200. 50 

Jnly  21,  1899 504.  50 

November  24, 1890 3, 874. 75 

April  7,  1900 314. 00 

September  6, 1900 4, 366. 87 

November  12,  1000 7,424.50 

Febmary  5, 1001 608. 00 

May  8,  1901 260. 62 

October  26,  lOd 1,082.18 

24,817.61 

Said  Scheble  made  payments  or  gratuities  to  said  August 
W.  Machen  of  the  following  amounts  and  as  of  the  following 
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dates,  a  part  of  them  being  payments  made  by  the  said  | 

Scheble  on  account  of  debts  owing  by  August  W.  Machen 
to  a  bank  in  Toledo,  Ohio: 

October  25,  1897 $577. 00 

October  25,  1898 1,165.98 

August  23,  1899 250. 00 

October  28,  1899 77.16 

December  8,  1899 1,903.85 

September  12,  1900 1,500.00 

September  24,  1900 50.00 

November  22,  1900 : 2,300.00 

November  23,  1900 1,149.80 

February  11,  1901 304. 00 

June  10,  1901 134. 75 

July  3, 1901 491. 88 

November  5,  1901 3a  66 

9,342.57 

At  the  time  of  his  appointment  to  office  as  aforesaid, 
August  W.  Machen  was  financially  embarrassed  and  was 
unable  to  meet  obligations  which  he  had  incurred  in  business 
prior  to  his  appointment. 

XI.  Advertisements  for  proposals  for  furnishing  letter 
boxes  for  the  four-year  period  commencing  in  1901  were 
made  by  the  Postmaster  General,  and  the  bids  were  directed 
to  be  sent  in  care  of  the  superintendent  of  the  free-delivery 
£fystem,  who  at  that  time  was  August  W.  Machen.  A  com- 
mittee on  awards  was  appointed  to  open  and  examine  the 
bids,  which  were  sealed  when  delivered  to  the  department 
in  care  of  the  said  superintendent.  The  method  adopted  for 
appointing  the  committee  on  awards  was  that  the  superin- 
tendent would  select  a  number  of  names,  about  10,  and  sub- 
mit them  to  the  First  Assistant  Postmaster  General,  and  the 
two  would  confer  with  reference  to  the  appointments.  The 
said  superintendent  was  trusted  implicitly  by  his  superior& 
A  committee  on  awards  consisting  of  five  persons  was  se- 
lected, and  Thomas  M.  McGregor  was  made  chairman  of 
the  committee.  The  said  McGregor  was  a  subordinate  of 
Machen,  who  had  been  rapidly  promoted  from  a  position 
of  a  small  salary  to  the  responsible  position  of  clerk  in 
charge  of  free-delivery  supplier  in  the  office  of  the  super- 
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intendent  of  free  delivery,  was  trusted  and  relied  on  by  said 
Machen  in  connection  with  everything  done  in  the  latter's 
office,  and  ^^  seemed  to  be  some  kmd  of  a  confidential  agent 
of  Machen,"  who.  appointed  him  on  committees,  sent  him 
on  errands,  and  had  him  more  than  any  other  clerk  do  things 
connected  with  the  said  superintendent's  office.  He  was 
under  Machen  in  the  supply  branch  of  the  Free  Delivery 
Service,  looked  after  supplies,  and  gave  receipts  for  them. 

XII.  Prior  to  the  opening  of  bids  the  said  Maybury,  act- 
ing for  Maybury  &  Ellis  and  other  owners  of  the  Doremus 
box,  and  the  said  Scheble  made  an  agreement  whereby  May- 
bury &  Ellis  would  put  in  bids  for  the  1901  contract  on  both 
the  Doremus  and  the  Clouse  boxes,  and  if  the  contract  were 
awarded  to  either  box  there  would  be  a  division  of  one-half 
of  the  profits  to  Maybury  &  Ellis  and  one-half  to  the  said 
Scheble,  and  Maybury  &  Ellis  made  bids  based  upon  each  of 
said  boxes. 

XIII.  Prior  to  the  making  of  such  bids  the  said  Scheble 
had  acquired  control  of  what  is  called  the  J.  M.  Clouse  box, 
being  a  different  box  from  either  of  the  two  mentioned. 
This  J.  M.  Clouse  box  had  been  owned  by  the  said  Harry 
Wade,  who,  under  an  agrement  with  the  said  Scheble,  as- 
signed all  right  in  this  box  to  the  said  Scheble,  taking  back 
an  agreement  that  the  latter  held  one  one-twelfth  interest  in 
trust  for  Wade.  The  said  arrangement  contemplated  that 
Scheble  should  hold  one-half  interest  and  sell  the  remaining 
one-half  interest  (excepting  one-twelfth)  to  other  parties; 
and  in  conformity  to  that  arrangement  there  were  sold  to 
one  Fisher  a  one-sixteenth  interest  for  $6,000  and  to  one  Lee 
a  one-sixteenth  interest  for  $4,000,  and  Wade  claimed  that 
he  was  entitled  to  receive  from  Scheble  $5,000  of  the  sum 
so  realized.  He  received  $3,100.  Wade  states  that  Scheble 
in  explanation  of  that  division  said,  ^'  There  was  a  great 
many  to  divide  with;  he  ha<'  to  give  Gus  $5,000,  and  he 
couldn't  give  me  any  more;  take  it  or  leave  it,"  and  that  he 
(Wade)  understood  him  to  mean  by  "Gus"  "Mr.  August 
Machen,  superintendent  of  free  delivery." 

The  agreement  by  which  Scheble  held  a  one-half  interest 
in  this  J.  M.  Clouse  box  in  trust  for  Wade,  being  letters 
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patent  No.  683155  (the  J.  M.  Cloose  patent),  was  made 
December  26,  1900,  about  two  months  prior  to  the  opening 
of  said  bids,  and  the  agreement  provided  among  other  things 
for  '^  said  Eugene  D.  Scheble  to  bear  all  expenses  connected 
with  securing  contract  and  to  account  to  said  Harry  K 
Wade  for  the  one-twelfth  interest  of  the  net  profits." 

One  McLaughlin  overheard  Wade  talking  about  his  in- 
terest in  the  said  letter  box,  as  also  did  the  said  Scheble 
hear  him.  The  latter  spoke  to  McLaughlin  about  Waders 
^Halking  pretty  loud,"  that  if  he  would  keep  his  mouth 
shut  it  would  be  better  for  all  concerned,  and  that  they 
would  get  the  contract,  and  that  Machen's  name  was  men- 
tioned in  their  conversation,  and  on  the  strength  of  what 
the  said  Scheble  said  to  him  about  getting  the  contract  the 
said  McLaughlin  bought  one  ninety-sixth  interest  in  the 
said  letters  patent  through  Wade,  and  received  an  assign- 
ment from  him.  The  said  conversation  occurred  prior  to 
the  letting  of  the  said  contract  of  1901. 

Prior  to  the  letting  of  the  contract  of  1901  the  said 
Scheble,  with  A.  W.  Smith,  went  to  Beading  and  conferred 
with  one  Prizer,  who  had  been  connected  with  the  firm  of 
Orr,  Painter  &  Co.  (the  Beading  Stove  Works),  with  ref- 
erence to  the'  cost  of  making  a  box  which  they  exhibited, 
which  Scheble  said  was  the  box  upon  which  they  would 
receive  the  contract;  and  before  the  contract  was  made  the 
said  Scheble  told  Prizer  that  through  influences  at  their 
command  they  would  be  able  to  secure  the  acceptance  of  the 
contract.  Under  the  influence  of  the  promise  by  Scheble  to 
Prizer  that  he  would  have  the  contract  for  manufacturing 
the  boxes,  the  said  Prizer  was  induced  to  withhold  any  bid 
upon  a  box  for  the  1901  contract. 

On  February  27,  1901,  two  or  three  days  before  the  bids 
were  to  be  opened,  the  said  Maybury  wrote  to  said  Prizer 
suggesting  that  he  go  to  Washington  and  see  a  Mr.  McGree 
and  saying,  "You  will  find  in  Washington  also  a  Dr. 
Scheble.  It  is  enough  for  me  to  say  that  he  is  very  influ- 
ential in  the  matter,  and  whatever  he  says  will  be  authorita- 
tive." At  that  time  Maybury  for  himself  and  others  had 
an  arrangement  with  Scheble  that  Maybury  &  TSOis  would 
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bid  on  the  Doremus  and  the  Clouse  boxes,  and  Maybury 
was  not  informed  that  Scheble  had  any  interest  in  any  other 
box. 

In  the  meantime  the  bid  to  furnish  the  J.  M.  Clouse  box 
was  made  by  the  Michigan  Steel  Box  Co.,  and  it  did  not 
appear  who  was  interested  in  that  company  or  who  made 
the  bid.  It  was  a  bid  put  in  and  controlled  by  the  said 
Scheble.  There  were  a  number  of  other  bids  besides  those 
of  Maybury  &  Ellis  and  the  Michigan  Steel  Box  Co. 

XIV.  When  the  committee  on  awards  met  to  open  the 
sealed  bids  which  came  to  them  through  the  office  of  Super- 
intendent Machen  there  was  furnished  to  the  committee  a 
letter  or  the  copy  of  a  letter  from  the  postmaster  at  New 
York  City,  hereinafter  referred  to.  The  said  committee 
opened  the  bids,  and  in  their  report  to  the  Postmaster  Gen- 
eral recommended  a  rejection  of  all  of  them,  their  report 
being  as  follows : 

"  Your  committee  has  carefully  considered  the  models  of 
each  exhibit  and  noted  the  price  thereon  and  is  forced  to  the 
conclusion  that  none  of  the  exhibits  fully  meet  the  essential 
requirements  of  the  service,  as  nearly  all  embody  a  principle 
which  has  proven  objectionable  and  jeopardizes  the  mail 
deposited  in  that  class  of  boxes.  As  evidence  of  this  fact 
we  beg  to  invite  attention  to  the  following  copy  of  a  letter 
addressed  to  the  honorable  Second  Assistant  Postmaster 
General  by  the  honorable  Cornelius  Van  Cott,  postmaster  at 
New  York,  under  date  of  February  8,  1900,  which  it  is 
believed  fully  explains  itself : 

"  'Acknowledging  receipt  of  your  letter  of  the  6th,  "  F.  G. 
G.,"  relative  to  depredation  of  mail  from  street  letter  boxes 
in  this  city,  I  have  the  honor  to  inform  you  that  the  recent 
depredations  were  not  chargeable  to  the  locks,  as  you  indicate 
bj  your  letter,  but  solely  to  the  faulty  mechanical  construc- 
tion of  the  present  style  of  street  letter  boxes  known  as  the 
Doremus  "  pull  down  "  and  "  lift  up  "  pattern,  both  of  which 
styles  of  boxes  have  previously  been  reported  by  me  to  the 
department  as  decidedly  objectionable  and  unsafe,  and  have 
been  and  are  now  the  cause  of  repeated  complaint^  and  pro- 
tests on  the  part  of  the  general  public  against  their  con-* 
tinuance  as  a  receptacle  for  mail  matter. 

" '  The  letters  stolen  by  the  person  recently  arrested  by  the 
post-office  inspectors  were  in  every  case  taken  from  the 
"  throat "  or  chute  in  these  boxes,  where  they  had  been  placed 
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by  the  persons  mailing  them,  who,  of  course,  believed  that 
upon  releasing  the  Ifi^er  or  outer  cover  over  the  aperture  the 
mail  would  fall  into  the  lower  part  of  the  box.  In  numerous 
cases  this  does  not  occur,  and  the  letters  are  therefore  easily 
extracted  by  any  person  who  may  choose  to  do  so.  Such 
was  the  plan  and  method  pursued  by  the- person  above  re- 
ferred to,  who  was  detected  in  the  act  and  whose  operations 
were  carefuUv  noted  by  the  post-office  inspectors    *    *    *.' 

"  We  therefore  respectfully  recommend  that  all  of  the  pro- 
posals for  street  letter  boxes  be  rejected,  and  that  new  pro- 
posals be  asked  for,  and  that  inventors  and  manufacturers 
be  invited  to  submit  working  models  thereof,  with  written 
descriptions  and  specifications,  together  with  sealed  pro- 
posals for  fumishijig  boxes  made  m  the  form  and  of  the 
metal  shown  in  the  model.    ♦    ♦    ♦ 

"  In  view  of  the  very  large  percentage  of  loss  by  breakage 
of  the  cast-iron  mail  ooxes,  which,  as  we  are  informed,  is 
about  14  per  cent,  it  might  be  well  to  consider  the  advisa- 
bility of  aoandoning  the  use  of  cast  iron  for  the  purpose  and 
to  call  for  boxes  made  of  steel  only^  which  is  mudb  stronger 
and  lighter  in  weight  than  the  cast  iron." 

The  statements  in  the  letter  quoted  from  the  New  York 
City  postmaster  were  erroneous  in  that  the  box  referred  to 
in  this  letter  was  a  box  with  the  lift-up  device  instead  of  the 
pull-down  device;  that  is,  it  referred  to  the  Clouse  box,  and 
not  to  the  Doremus  box,  which  fact  appeared  from  sub- 
sequent correspondence  where  the  said  postmaster  had  cor- 
rected the  impression  of  said  letter,  but  the  correspondence 
furnishing  the  correction  was  not  furnished  the  committee 
on  awards,  and  the  same  was  within  the  control  of  the  party 
furnishing  said  letter  to  the  committee. 

The  percentage  of  breakages  of  cast-iron  boxes  was  not  14 
per  cent;  and  if  all  boxes  which  had  been  reported  as  unserv- 
iceable were  taken  as  the  basis  for  breakages  of  cast-ircm 
boxes  the  percentage  did  not  exceed  4  per  cent;  and  if  the 
difference  in  the  number  of  boxes  reported  as  unserviceable 
during  the  year  1899  and  those  reported  unserviceable  during 
the  year  1900  be  taken  as  the  basis  of  breakages  for  that  year 
the  percentage  would  be  greatly  less  than  1  per  cent.  The 
records  of  breakages  were  accessible  to -the  branch  of  the 
service  over  which  the  said  Thomas  W.  McGregor  had 
supervision. 
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XV.  A  new  advertisement  was  made  for  bids  after  the 
approval  by  the  Postmaster  General  of  the  said  report. 
Another  committee  was  designated  to  open  the  new  bids, 
the  personnel  of  which  was  changed  by  the  substitution  of 
one  person,  and  the  said  Thomas  W.  McGregor  was  again 
made  chairman  of  the  committee.  At  the  new  bidding  said 
Maybury  &  Ellis  again  put  in  bids  on  the  Doremus  box  and 
on  the  Clouse  box,  to  be  made  of  steel,  as  the  advertisement 
called  for  bids  on  steel  boxes.  The  Michigan  Steel  Box  Co. 
put  in  another  bid,  but  not  upon  the  J.  M.  Clouse  box,  and 
instead  bid  upon  a  box  which  had  not  yet  been  patented,  but 
was  a  modification  of  the  J.  M.  Clouse  box,  designed  by  A.  W. 
Smith,  postmaster  at  Adrian,  Mich.,  who  appeared  before 
the  committee  to  demonstrate  the  advantages  of  said  new 
design.  The  committee  recommended  in  favor  of  this  new 
design,  and.  in  their  report  again  called  attention  to  said 
letter  of  the  postmaster  at  New  York  as  a  reason  for  not 
accepting  the  Doremus  box.  This  Doremus  box  had  been 
used  when  made  of  cast  iron  for  some  years  prior  to  1898 
and  during  the  period  from  1893  to  1897,  and  had  been  sub- 
stituted as  aforesaid  for  the  Clouse  box  during  a  part  of 
the  period  from  1897  to  1901,  and  was  the  best  design  which 
the  department  had  used,  being  more  easily  repaired,  less 
expensive  to  keep  up,  and  giving  more  general  satisfaction 
than  any  other  box  which  had  been  used. 

XYI.  The  bid  of  the  Michigan  Steel  Box  Co.  did  not  show 
who  represented  the  company  or  whether  it  was  a  partner- 
ship, and  was  made  and  controlled  by  the  said  Scheble,  and 
upon  the  award  being  made  for  that  box  the  contract  in 
question  was  made  in  the  name  of  E.  D.  Scheble,  trading  as 
Uie  Michigan  Steel  Box  Co.,  and  after  the  award  of  the  con- 
tract W.  C.  Maybury,  representing  the  owners  of  the  Dore- 
mus box,  made  an  arrangement  with  said  Scheble  whereby 
the  owners  of  the  Doremus  box  were  to  receive  one-sixth  of 
the  profits  in  consideration  of  the  right  to  substitute  the 
Doremus  box  for  the  new  box  in  case  the  latter  did  not  give 
satisfaction. 

After  the  award  to  the  box  proposed  by  the  Michigan  Steel 
Box  Co.  a  patent  was  applied  for  in  April,  1901,  and  letters 
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patent  granted  in  May,  1901,  to  the  Michigan  Steel  Box  Ca, 
as  the  assignee  of  the  letters  patent. 

XVII.  E.  D.  Scheble,  trading  as  the  Michigan  Steel  Box 
Co.,  made  a  subcontract  with  the  Adrian  Brick  &  Tile  Ma- 
chine Go.,  to  manufacture  the  letter  boxes  of  the  device 
which  had  secured  the  said  contract.  These  boxes  were  re- 
quired by  the  contract  to  be  inspected  before  being  received 
by  the  Government,  and  for  a  part  of  the  time  A.  W.  Smith, 
who  was  interested  in  the  contract,  was  designated  to  make 
the  inspections  for  the  Government.  Later,  on  receipt  of  a 
letter  from  the  manufacturers  that  a  large  number  of  boxes 
TV  ere  ready  for  inspection,  the  said  August  W.  Machen,  su- 
perintendent, caused  the  said  Thomas  W.  McGregor  to  be  ap- 
pointed to  make  the  inspection  of  several  thousand  boxes, 
who  was  sent  to  Adrian,  made  the  inspection,  and  was  paid 
for  said  services  5  cents  per  box. 

XVIII.  The  Treasury  warrants  for  the  payment  for  the 
boxes  were  sent  to  E.  D.  Scheble,  trading  as  the  Michigan 
Steel  Box  Co.,  and  after  payment  to  the  subcontractors  of 
the  cost  of  manufacture  the  said  Scheble  distributed  the 
profits  as  follows,  after  retaining  $13,062.71 ;  To  said  May- 
bury,  $4,985.20;  to  said  Marx,  $3,131.09;  to  said  Smith, 
$3,364.79 ;  to  said  Lee,  $997.02 ;  and  to  one  Graves,  $498.51, 
thereby  paying  out  of  said  profits  to  the  said  parties  the  sum 
of  $12,976.61.  What  distribution  was  made  of  the  $13,062.71 
retained  by  said  Scheble  is  not  definitely  shown  by  the  evi- 
dence. 

XIX.  In  1903,  on  account  of  charges  of  fraud  in  the  Free 
Delivery  Service  of  the  Post  Office  Department  and  develop- 
ments occurring  on  investigation  of  said  matters,  the  Post- 
master General  annulled  the  said  contract  with  the  claim- 
ant; and  as  a  further  result  of  said  investigation  into  said 
charges  the  said  August  W.  Machen,  superintendent,  in  con- 
nection with  other  parties  and  with  the  said  Thomas  W. 
McGregor,  was  indicted  by  a  grand  jury  on  account  of 
alleged  frauds  in  the  matter  of  supplies  furnished  the  free- 
delivery  branch  of  the  service,  and  the  said  Machen  was 
convicted  in  one  case  and  pleaded  guilty  in  another.  The 
said  Thomas  W.  McGregor  was  convicted  and  an  indictment 
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was  returned  against  the  said  Machen  and  the  plaintiff  in 
this  case,  which  was  nolle  pressed  as  to  the  plaintiff  several 
years  thereafter  but  was  not  nolle  pressed  as  against  said 
Machen.    Said  Scheble  did  not  testify  in  the  present  case. 

XX.  The  inferences  drawn  in  the  case  are  that  the  claim- 
ant and  the  superintendent  of  the  free-delivery  system  were 
in  collusion;  that  the  latter  received  gratuities  from  the 
former  and  used  illegal  or  improper  influences  in  procuring 
the  contract  in  question  for  the  claimant. 

XXI.  Upon  the  foregoing  findings  of  fact  the  court  finds 
the  ultimate  fact,  so  far  as  it  is  a  question  of  fact,  that  the 
said  contract  was  tainted  with  illegality  and  fraud  and  was 
in  contravention  of  public  policy. 

CONCLUSION   OP  LAW. 

Upon  the  foregoing  findings  of  fact  the  court  decides,  as  a 
conclusion  of  law,  that  the  claimant  is  not  entitled  to  re- 
cover, and  his  petition  is  therefore  dismissed. 

• 

Mr.  John  A.  Kratz  for  the  plaintiff.  Leckie^  Cox  <& 
Kratz^  and  Mr.  J.  K.  Hamilton  were  on  the  briefs. 

Mr.  L.  6.  Bisselly  with  whom  was  Mr.  Assistant  Attorney 
General  Huston  Thompson^  for  the  defendants. 

Campbell,  Chief  Justice^  delivered  the  opinion  of  the 
court: 

The  claimant  sues  for  an  alleged  balance  upon  the  contract 
price  of  letter  boxes  delivered  to  the  defendants  under  the 
contract,  a  copy  of  which  is  attached  to  the  petition.  The 
contract  was  annulled  by  the  Government  in  June,  1903, 
after  a  large  number  of  the  letter  boxes  of  different  sixes  as 
called  for  in  the  contract  had  been  furnished.  Payments  had 
been  regularly  made  until  about  the  time  of  the  annulment, 
and  at  that  time  there  remained  unpaid  upon  the  contract 
price  of  the  letter  boxes  furnished  the  sum  of  $32,331.90. 
There  was  due  to  the  subcontractors  who  manufactured  the 
boxes  for  the  contractor  the  sum  of  $18,227.40,  which  was 
subsequently  paid  by  the  Government  under  a  special  act  of 
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Congress  authorizing  it,  and  the  balance,  $13,917,  is  now  sued 
for  in  this  action. 

The  defense  relies  upon  the  illegality  of  the  contract  and 
proceeds  upon  the  line  that  the  contract  was  procured  by 
fraud  or  through  improper  influences;  that  it  was  violative 
of  the  statutes;  that  it  was  in  contravention  of  public  policy; 
and,  further,  that  Machen,  the  superintendent  of  the  free- 
delivery  system,  was  interested  pecuniarily  in  the  contract  or 
had  received  gratuities  which  gained  his  influence  in  secur- 
ing the  contract.  Either  of  said  matters,  if  true,  would  fur- 
nish grounds  for  condemning  the  contract.  The  Govern- 
ment filed  an  extensive  answer,  alleging  the  different  matters 
of  defense  above  referred  to,  and  the  claimant  in  a  long 
replication  denies  all  allegations  and  charges  of  fraud.  The 
replication,  which  is  a  part  of  the  record,  does  not  enter  into 
explanations  of  matters  charged  in  the  answer  as  acts  of 
misconduct  or  fraud,  but  contents  itself  principally  with  em- 
phatic denials. 

The  execution  of  the  contract  being  admitted  the  burden 
of  proof  as  to  the  alleged  frauds  reists  upon  the  defendants. 
It  has  been  said  that  the  evidence  in  a  suit  to  annul  a  con- 
tract on  the  ground  of  fraud  alleged  to  have  been  practiced 
by  a  defendant  upon  a  plaintiff  and  upon  which  to  found  a 
decree  in  such  a  case  ^^must  be  clear  and  satisfactory.  It 
may  be  circumstantial,  but  it  must  be  persuasive.''  Ldlone 
V.  United  States^  164  U.  S.,  255 ;  United  States  v.  Iron  SUv. 
Min'g  Co.,  128  U.  S.,  673. 

The  evidence  should  be  sufficient  to  reasonably  satisfy  the 
jury  of  the  truth  of  one  or  the  other  of  the  defenses  relied 
upon.  Rea  v.  Missouri,  17  Wall.,  532;  Bigl.  Fraud,  474. 
It  is  not  required  in  cases  of  this  kind,  as  in  criminal  cases,  to 
prove  a  conspiracy  between  the  Government's  agent  and 
claimant  or  his  associates,  or  to  prove  any  of  the  several  mat- 
ters offered  as  defenses  beyond  a  reasonable  doubt.  The  rule 
is  that  where  a  party  has  the  affirmative  he  must  make  out  a 
prima  facie  case  or  one  at  least  sufficient  to  shift  the  burden 
of  proof  to  the  other  side,  and  therefore  "  a  prima  facie  case, 
with  nothing  to  rebut  it,  is  a  case  made  out"  Butler  v. 
Maplesj  9  Wall.,  766,  778. 
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If  the  contract  here  sued  on  was  procured  directly  or  indi- 
rectly by  or  through  the  unlawful,  corrupt)  or  other  im- 
proper influence  of  the  then  superintendent  of  the  free  de- 
livery system,  with  the  knowledge  or  connivance,  express  or 
implied,  of  the  claimant,  the  contract  is  fraudulent,  and  the 
court  will  not  enforce  it.  And  it  does  not  materially  alter 
the  question  whether  said  superintendent  had  a  financial 
interest  in  the  contract  or  the  profits  supposed  to  flow  there- 
from, or  was  actuated  by  gratuities  furnished  him  by  claim- 
ant, or  by  the  hope  thereof,  for  in  either  case  the  law  will 
not  tolerate  a  breach  of  trust  on  the  part  of  a  public  official 
or  allow  such  breach  to  be  made  the  basis  of  an  action. 

It  has  accordingly  been  held  to  be  against  public  policy  to 
enforce  a  contract  between  two  parties  where  the  considera- 
tion involved  the  violation  by  one  party,  as  agent,  of  a  duty 
he  owed  his  principal  to  act  for  and  represent  the  latter. 
Oacanyan  v.  Arms  Co.^  103  U.  S.,  261. 

While  an  agreement  to  procure  such  a  contract  is  void  as 
against  public  policy,  equally  strong  and  perhaps  stronger, 
is  the  reason  in  law  for  saying  that  if  the  parties  succeed  in 
securing  a  contract  with  the  Government  by  virtue  of  the 
fraudulent  agreement  that  the  agent  shall  aid  in  its  pro- 
curement, and  because  of  the  agent's  activities  under  such 
agreement,  the  Government  on  discovering  the  fraud  may 
annul  the  contract,  and  the  courts  will  not  aid  in  enforcing 
it.  In  either  case  the  contract  comes  under  the  denuncia- 
tion  of  that  class  of  frauds  which  have  been  declared  to  be 
an  "  unmixed  evil." 

The  reason  of  the  rule  inhibiting  a  party  who  occupies 
confidential  and  fiduciary  relations  toward  another  from 
assuming  antagonistic  positions  to  his  principal  in  matters 
involving  the  subject  matter  of  the  trust  is  sometimes  said  to 
rest  in  a  sound  public  policy,  but  it  also  is  justified  in  a  rec- 
ognition of  the  authoritative  declaration  that  no  man  can 
serve  two  masters;  and  considering  that  human  nature  must 
be  dealt  with,  the  rule  does  not  stop  with  actual  violations 
of  such  trust  relations,  but  includes  within  its  purpose  the 
removal  of  any  temptation  to  violate  them.  Hence  the  prin- 
cipal, on  being  informed  of  the  participation  of  his  agent  on 
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his  own  account  and  interest  in  a  transaction  wherein  there 
was  an  obligation  to  represent  the  principal,  may  disaffirm 
the  contract  so  entered  into  without  reference  to  any  actual 
damage  to  the  principal  or  benefit  to  the  agent.  It  is,  in 
such  cases,  the  breach  of  the  agent's  or  trustee's  duty  toward 
those  he  has  undertaken  to  represent  which  gives  the  right 
of  disaffirmance  and  not  the  quantum  of  damage  to  the  one 
or  the  amount  of  benefit  to  the  other.  The  rule  is  in  nowise 
relaxed  when  the  actions  of  public  officials  are  involved. 
Recognizing  that  the  freedom  of  contract  should  not  be  too 
much  abridged,  the  law  does  not  prohibit  a  Government  offi- 
cial from  contracting  with  or  becoming  interested  in  a  con- 
tract with  the  Government  which  does  not  affect  the  duties 
imposed  upon  him  by  his  office,  but  where  the  matters  con- 
templated by  the  contract  or  the  execution  of  it  on  the  Gov- 
ernment's part  are  directly  imposed  upon  him  the  official  may 
not  assume  the  dual  relation  of  acting  as  the  representative 
of  the  Government  and  for  himself  or  his  associates.  City 
of  Findlay  v.  Pertz,  66  Fed.,  427. 

Section  1781,  Revised  Statutes,  makes  it  a  misdemeanor 
for  any  officer  or  agent  of  the  Government  to  take,  receive, 
or  agree  to  receive,  directly  or  indirectly,  any  money,  prop- 
erty, or  other  valuable  consideration  whatever  from  any  per- 
son for  procuring  or  aiding  to  procure  a  Government  con- 
tract, and  likewise  makes  it  a  misdemeanor  for  any  person 
to  offer,  or  agree  to  give,  or  to  give  or  bestow  any  money, 
property,  or  other  valuable  consideration  for  the  procuring 
or  aiding  to  procure  such  a  contract.  This  statute  is  com- 
prehensive and  its  meaning  is  clear.  No  right  growing  out 
of  a  contract  made  in  violation  of  a  penal  statute  will  be 
enforced  by  the  courts  at  the  instance  of  a  party  participat- 
ing in  the  wrong.  Powhatan  v.  Appomattox^  24  How., 
247;  9  Cyc,  476  and  cases  there  cited.  See  also  Rev.  Stat, 
sees.  412,  6440.  "Whether  forbidden  by  statute  or  con- 
demned by  public  policy  the  result  is  the  same.  No  legal 
right  can  spring  from  such  a  source.  They  are  the  sappers 
and  miners  of  the  public  welfare  and  of  free  government  as 
well."  Meguire  v.  Corwime^  101  U.  S.,  108;  Triest  v.  ChOd^ 
21  Wall.,  441 ;  Oscanyan  v.  Arms  Co,^  108  U.  S.,  261. 
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In  Tool  V.  NorriSj  2  Wall.,  46,  it  is  said : 

'^Considerations  as  to  the  most  efficient  and  economical 
mode  of  meeting  the  public  wants  should  alone  control  in 
this  respect  the  action  of  every  department  of  Government. 
No  other  consideration  can  lawfully  enter  into  the  transac- 
tion so  far  as  the  Government  is  concerned.  Such  is  the  rule 
of  public  policy,  and  whatever  tends  to  introduce  any  other 
elements  is  against  public  policy." 

In  the  case  before  us  the  evidence  is  largely  circumstantial. 
"But  to  establish  fraud  it  is  not  necessary  to  prove  it  by 
direct  and  positive  evidence.  Circumstantial  evidence  is  not 
only  sufficient,  but  in  most  cases  it  is  the  only  proof  that  can 
be  adduced."   Rea  v.  Missouri,  17  Wall.,  532. 

Speaking  of  circumstantial  evidence  in  cases  involving 
charges  of  fraud,  the  Supreme  Court  declared  in  Castle  v. 
Bullard,  23  How.,  172,  that  such  actions  necessarily  give 
rise  to  a  wide  range  of  circumstances,  for  the  reason  that  the 
intent  of  the  defendant  is  more  or  less  involved  in  the  issue, 
and  great  latitude  is  justly  allowed  by  the  law  to  the  recep- 
tion of  such  evidence,  while  objections  to  it  upon  the  ground 
of  irrelevancy  "  are  not  favored,"  because  the  force  and  effect 
of  circumstantial  facts  usually  and  almost  necessarily  de- 
pend upon  their  connection  with  each  other.  Says  the  court : 
"Circimistances  altogether  inconclusive  if  separately  con- 
sidered may  by  their  number  and  joint  operation,  especially 
when  corroborated  by  moral  coincidences,  be  sufficient  to  con- 
stitute conclusive  proof." 

In  a  later  case  where  the  issue  was  the  existence  of  a  con- 
spiracy, Williamson  v.  United  States,  207  U.  S.,  425,  451, 
Mr.  Justice  White,  now  Chief  Justice,  thus  expresses  the 
rule: 

''The  conclusion  above  expressed  as  to  the  admissibilitv 
of  the  evidence  objected  to  is  elucidated  by  Holmes  v.  Gold- 
smith,  147  U.  S.,  150, 164,  where  it  was  said : 

'"As  has  been  frequently  said,  great  latitude  is  allowed 
in  the  reception  of  circumstantial  evidence,  the  aid  of  which 
is  constantly  required,  and,  therefore,  where  direct  evidence 
of  the  fact  is  wanting,  the  more  the  jury  can  see  of  the  sur- 
rounding facts  and  circumstances  the  more  correct  their 
judgment  is  likely  to  be.  "  The  competency  of  a  collateral 
fact  to  be  used  as  the  basis  of  legitimate  argument  is  not  to 
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be  determined  by  the  conclusiyeaess  of  the  inferences  it  may. 
afford  in  reference  to  the  litigated  fact.  It  is  enough  if 
these  may  tend  even  in  a  slight  degree  to  elucidate  the  in- 
quiry or  to  assist,  though  remotely,  to  a  determination  prob- 
ably founded  in  truth." 

"'The  modem  tendency,  both  of  legislation  and* of  the 
decision  of  courts,  is  to  give  as  wide  a  scope  as  possible  to 
the  investigation  of  facts.  Courts  of  error  are  especially 
unwilling  to  reverse  cases  because  unimportant  and  possibly 
irrelevant  testimony  may  have  crept  in,  unless  there  is  reason 
to  think  that  practical  injustice  has  been  thereby  caused.'" 

Under  the  letter-box  contract  of  1897,  made  in  the  name 
of  Maybury  &  Ellis,  providing  for  furnishing  the  "  Clouse 
box,"  the  arrangement  between  them  and  Dr.  Scheble  was 
that  they  should  have  one  half  of  the  profits  accruing  and 
he  the  other  half.  This  division  was  observed  and  Dr. 
Scheble  was  regularly  paid  his  part.  From  within  a  few 
days  after  he  commenced  to  receive  payments  or  dividends 
from  Maybury  &  Ellis,  Dr.  Scheble  paid  gratuities  to  August 
W.  Machen,  then  superintendent  of  free-delivery  system, 
who  was  charged  with  the  duty  of  determining  the  number 
of  letter  boxes  to  be  ordered  by  the  Government.  These 
gratuities  continued  at  intervals — ^bearing  a  close  analogy 
to  the  times  of  the  receipts  of  payments  by  Dr.  Scheble 
from  Maybury  or  "Maybury,  trustee,"  until  after  the  con- 
tract of  1901  for  letter  boxes  now  under  consideration  was 
made.  The  first  gratuity  to  Machen  was  a  payment  by 
Scheble  upon  a  $3,800  debt  which  Machen  owed  a  bank  in 
Toledo  dating  back  to  1889,  and  it  was  given  within  a  few 
days  after  Scheble  received  his  first  dividend  from  Maybury 
&  Ellis.  Other  of  these  gratuities  from  Scheble  to  Machen 
are  exactly  half  of  the  dividend  received  by  Scheble,  and 
follow  shortly  after  the  receipt  of  the  dividend  by  the  latter. 
The  findings  of  fact  show  the  dates  of  the  dividends  to 
Scheble  and  of  the  gratuities  to  Machen.  "A  gratuity  given 
to  an  agent  for  the  purpose  of  influencing  the  execution  of 
his  agency  vitiates  a  contract  subsequently  made  by  him,  as 
being  presumptively  made  under  that  influence,"  per  Lurton, 
circuit  judge,  in  OUy  of  Findlay  v.  Pertz^  66  Fed.,  434; 
Leake  Contr.,  409.  The  rule  would  be  the  same  if  Machen's 
influence  was  thus  secured  or  used  to  obtain  the  present 
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contract.  Bev.  Stat,  1781.  The  purpose  being  to  ascer- 
tain whether  or  not  a  sinister  influence  known  to  claimant 
was  at  work  which  procured  or  aided  in  the  procurement  of 
the  contract  sued  upon,  or  whether  the  superintendent  of 
the  free-delivery  system  had  a  personal  or  financial  interest 
in  said  contract,  it  is  competent  to  show  the  claimant's  con- 
nection with  the  earlier  contracts  as  well  as  his  connection 
with  said  superintendent.  ^'  It  is  enough  if  these  may  tend 
even  in  a  slight  degree  to  elucidate  the  inquiry  or  to  assist, 
though  remotely,  to  a  determination  probably  founded  in 
truth."   Holmes  v.  Goldsmith,  147  U.  S.,  160, 164. 

The  contract  of  1893,  awarded  to  Maybury  &  Ellis  for  the 
term  of  four  years,  contemplated  the  furnishing  of  the 
Doremus  letter  box,  and  the  claimant  acquired  a  one- fourth 
interest  in  the  profits  of  that  contract  early  in  1894,  which 
should  extend  back  to  within  a  few  months  of  the  begin- 
ning of  the  contract.  At  that  time  the  claimant  controlled 
letters  patent  to  the  Clouse  box,  and  the  purpose  of  the  ar- 
rangement as  stated  by  Mr.  Maybury  was  to  enable  Maybury 
&  Ellis  "  to  have  control  of  "  the  Clouse  box  at  the  next  bid- 
ding, then  three  years  off.  The  explanation  in  claimant's 
replication  of  the  arrangement  is  as  follows:  ^^He  admits 
that  at  one  time  an  arrangement  was  made  between  Maybury 
&  Ellis  and  this  claimant  by  which  they  assigned  to  him  a 
fourth  interest  in  their  said  contract,  the  consideration 
thereof  being  a  transfer  to  Maybury  &  Ellis  of  said  letters 
patent  numbered  494976  "  (the  Clouse  box). 

What,  then,  was  the  arrangement?  Did  it  involve  "con- 
trol "  of  the  Clouse  box  for  the  purpose  of  the  next  bidding, 
as  Mr.  Maybury  says,  or  was  it  an  actual "  transfer  of  the  let- 
ters-patent," as  the  replication  admits?  The  distinction  is 
important,  not  only  as  showing  a  material  difference  in  the 
statements  of  the  two  principals,  but  also  in  the  result  as 
shown  in  the  subsequent  arrangement  relative  to  the  con- 
tract of  1897,  and  the  inference  may  be  drawn  that  May- 
bury &  Ellis  did  not  acquire  either  an  absolute  "  transfer  " 
or  "control"  of  the  Clouse  box  from  the  fact  that  at  the 
1897  letting  the  Clouse  box  was  given  the  contract;  and 
thereafter  Maybtry  &  Ellis  paid  the  claimant  one-half  of 
the  profits  accruing  from  that  contract    The  profits  to  May- 
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bury  &  Ellis  on  the  1893  contract  were  approximately 
$27,000,  of  which  they  paid  one-fourth  to  the  claimant,  mak- 
injg  approximately  $6,750. 

Bearing  in  mind  that  Maybury  &  Ellis  had  declined  to 
treat  with  Wade  relative  to  the  Clouse  box,  and  very  soon 
thereafter  did  treat  with  Dr.  Scheble  for  it,  and  that  there 
is  no  evidence  showing  that  the  claimant  and  Maybury  A 
Ellis  at  that  time  were  other  than  strangers  to  each  other, 
we  may  scrutinize  the  transaction  as  stated  by  thenL  If 
they  made  an  independent  and  bona  fide  arrangement  in 
1893  or  1894  to  be  available  in  1897,  why  was  it  not  available 
at  that  time?  And  if  it  was  available,  why  the  necessity 
of  a  different  division  of  profits  in  1897 1  If  Dr.  Scheble 
transferred  his  letters  patent  in  1894  to  Maybury  A  Ellis  in 
consideration  of  an  interest  in  their  then  existing  contract, 
by  what  right  did  he  secure  and  what  consideration  did  he 
pay  for  a  one-half  interest  in  the  contract  executed  in  1897 
by  the  use  of  the  box  the  letters  patent  to  which  he  had 
transferred?  Maybury  A  Ellis  paid  him  one-fourth  under 
the  former  contract,  and  in  consideration  thereof  secured 
"control"  in  bidding  or  "transfer"  of  the  letters  patent 
to  the  Clouse  box;  but  in  1897  they  bid  upon  both  the 
Doremus  and  the  Clouse  boxes  under  an  agreement  that 
upon  whichever  box  the  contract  was  awarded  they  would 
divide  one-half  of  the  profits  with  the  claimant. 

A  feeble  explanation  of  the  reason  for  dividing  with  the 
claimant  the  profits  of  the  1897  contract  is  made  in  the  state- 
ment, "  If  he  had  kept  control  of  the  box  that  was  successful 
in  the  bidding  and  bid  on  his  own  account,  our  box  would 
have  been  out."  And  this  explanation  ignores  the  fact  that 
it  was  the  "  control "  or  "  transfer  "  which  Maybury  A  Ellis 
acquired  and  paid  for  long  before.  The  statements  about 
.the  earlier  arrangement  are  faulty,  or  the  explanation  of  the 
new  agreement  is  wanting. 

It,  however,  appears  that  shortly  after  the  said  arrange- 
ment in  1894  between  said  parties  the  orders  for  letter  boxes, 
which  had  to  be  given  by  or  through  the  Superintendent  of 
Free  Delivery,  increased  largely,  because  during  the  year 
1894-5  orders  were  given  for  9,216  boxes  of  size  No.  1  as 
against  1,784  for  the  preceding  year  and  3,797  for  the  sac- 
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ceeding  year,  and  that  orders  were  given  for  5,881  of  size 
No.  2  for  the  year  1894r-5  as  against  854  boxes  for  the  year 
189a-4,  and  1,747  boxes  for  the  year  1895-6.  The  increase 
in  the  number  of  boxes  of  course  increased  the  profits  of  the 
contractor. 

We  have  spoken  of  the  1897  contract,  which  was  again 
secured  by  Maybury  &  Ellis,  who  bid  upon  both  the  Dore- 
mus  and  the  Clouse  boxes^  the  latter  one  securing  the  award. 
Under  that  contract,  as  we  have  shown,  large  profits  were 
made,  whiph  were  divided  equally  between  Maybury  &  Ellis 
on  the  one  hand  and  the  claimant  on  the  other,  the  latter 
furnishing  gratuities  to  said  superintendent,  as  above  stated. 
If  Maybury  &  Ellis  got  a  ^  transfer  "  of  the  letters  patent  to 
the  Clouse  box  in  consideration  of  a  one-fourth  interest  in 
their  profits  on  the  1893  contract,  it  does  not  appear  that 
there  was  any  consideration  for  their  giving  Dr.  Scheble  a 
half  interest  in  the  contract  of  1897.  We  find  him,  however, 
expressing  the  utmost  confidence  in  the  Clouse  box  securing 
the  contract,  and  that  before  the  award  of  the  contract  he  is 
inquiring  as  to  the  cost  of  the  manufacture  of  the  Clouse 
box,  notwithstanding  the  admission  in  his  replication  of  a 
^^  transfer  "  by  him  of  the  letters  patent  in  that  box  to  May- 
bury &  Ellis. 

As  shown  by  the  findings,  objection  arose  to  the  Clouse 
box,  and  the  Doremus  box  was  substituted  for  it,  though  no 
change  in  the  arrangement  between  Maybury  &  Ellis  and  Dr. 
Scheble  was  made  when  the  change  in  the  boxes  occurred. 

Maybury  &  Ellis  were  the  contractors,  and  the  Reading 
Stove  Works  were  the  subcontractors,  who  manufactured  and 
made  deliveries  of  the  letter  boxes  as  ordered  by  the  depart- 
ment under  the  1897  contract,  and  the  contract  between  the 
contractors  and  subcontractors  provided  among  other  things 
that  the  latter  should  pay  quarterly  to  the  contractors  the 
difference  between  the  amount  the  Government  was  bound 
to  pay  and  the  amount  the  subcontractors  were  entitled  to 
receive  (in  other  words,  the  profits  of  the  contractors) ,  and 
these  payments  of  profits  were  due  quarterly  if  the  boxes 
were  ordered  and  were  not  to  await  payments  by  or  de- 
liveries to  the  Government.    Therefore,  when  the  Govern- 
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ment  sent  its  orders  for  the  boxes  to  the  contractors  they 
transmitted  the  same  to  the  manufacturer  to  be  filled,  and 
the  latter  had  of  course  to  await  manufacture  and  inspection 
of  the  same  before  receiving  their  pay,  but  in  the  meantime 
they  were  bound  to  pay  or  did  pay  tiie  contractors  the  said 
profits.  The  method  adopted  by  the  Government  at  that 
time  of  making  payments  was  that  after  inspection  the  boxes 
would  be  shipped  to  postmasters  in  different  parts  of  the 
country,  who  would  make  payments  to  the  contractors;  but 
a  change  in  this  system  was  adopted  at  the  instance  of  the 
Superintendent  of  Free  Delivery,  whereby  the  payments 
were  by  Treasury  warrant  drawn  by  the  Assistant  Postmas- 
ter General  payable  to  the  contractors.  Under  the  earlier 
method  the  Government  would  receive  the  boxes  before  pay- 
ments were  made;  under  the  latter  method  payments  might 
be  made  and  were  made  before  receipt  by  the  Government 
of  the  boxes.  This  is  emphasized  by  the  fact  that  on  June 
14,  1900,  the  department,  acting  through  the  said  superin- 
tendent, gave  an  order  for  6,000  letter  boxes,  and  said  super- 
intendent caused  the  same  to  be  receipted  for  on  June  80, 
1900,  by  one  McGregor,  one  of  whose  duties  was  to  receipt 
for  letter  boxes  delivered  by  the  contractors  or  their  sub- 
contractors. 

At  the  time  of  giving  this  receipt  for  boxes  their  manu- 
facture had  not  begun,  though  they  were  paid  for  in  a  few 
months  thereafter  at  a  time  when  not  exceeding  one-third  of 
them  had  actually  been  delivered  to  the  Government;  and 
in  September,  1900,  the  department,  again  acting  through 
said  superintendent,  had  ordered  6,000  additional  boxes,  the 
shipment  of  which  was  not  completed  until  more  than  a  year 
thereafter,  but  they  were  paid  for  by  the  Government  before 
any  of  them  were  shipped.  The  change  in  the  method  of 
payment,  which  change  was  brought  about  by  said  superin- 
tendent, made  possible  this  action.  In  the  meantime,  how- 
ever, and  before  the  Government  had  paid  for  the  boxes  the 
subcontractors  had  paid  to  the  contractors  the  profits  which 
would  accrue  on  the  two  orders  of  6,000  boxes  each,  of  which 
the  claimant  received  one-half,  which  was  distributed  by 
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him,  as  hereinbefore  shown,  in  the  form  of  gratuities  to  the 
said  superintendent. 

An  explanation  of  the  order  for  6,000  boxes,  and  the  re- 
ceipt thereafter  as  though  actually  delivered  in  June,  1900, 
is  attempted  to  be  made  on  the  theory  that  the  fiscal  year 
ended  on  June  3Q,  and  that  the  order  was  made  in  order  to 
cover  an  unexpended  balance  of  the  annual  appropriation 
for  letter  boxes,  and  that  the  practice  of  the  auditing  depart- 
ment in  construing  section  3690  of  the  Revised  Statutes  had 
been  to  allow  credits  under  the  appropriation  for  a  different 
year  for  supplies  ordered  during  that  year;  or  in  other 
words,  that  the  date  of  the  order  for  goods  and  supplies  and 
not  the  date  of  their  delivery  was  the  controlling  factor  in 
determining  what  year's  appropriation  was  chargeable  with 
the  expenditure.  One  difficulty  about  the  explanation  is 
that  the  practice  referred  to  is  clearly  stated  in  6  Comp- 
troller Decisions,  815,  wherein  the  comptroller  on  April  18, 
1900 — two  months  previous  to  the  order  and  receipt  of  Jtme 
80 — ^rendered  a  decision  contrary  to  said  contention;  and  if 
the  said  superintendent  did  not  have  knowledge  of  this  deci- 
sion it  at  least  furnished  no  reason  for  giving  a  receipt  for 
6,000  boxes  before  the  manufacture  of  them  had  begim ;  nor 
does  the  fact  of  trying  to  use  the  appropriation  under  the 
circumstances  disclosed,  because  the  superintendent  knew 
that  an  appropriation  bill  had  already  passed  and  was  ap- 
proved June  2,  1900,  31  Stat.  L.,  257,  covering  the  subject, 
providing  for  free-delivery  service,  and  carrying  a  special 
appropriation  of  $200,000  for  incidental  expenses,  including, 
among  other  things,  letter  boxes,  etc.,  for  the  fiscal  year  end- 
ing June  30,  1901.  With  this  information  before  him  the 
reason  for  the  superintendent's  rush  order  of  Jime  14  and 
receipt  of  June  30  calls  for  some  other  explanation  than  that 
offered  in  argument.  It  was  impossible  to  secure  payment 
for  the  boxes  until  they  were  receipted  for.  The  explana- 
tion offered  furnished  no  excuse  for  the  indorsement  on  the 
"jacket"  that  the  bill  for  6,000  letter  boxes  was  correct  for 
"expenditures  incurred  in  second  quarter  of  1900,"  be- 
cause as  a  matter  of  fact  the  order  was  given  in  the  fourth 
quarter  of  the  then  fiscal  year. 
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The  answer  of  the  defendants  alleges  that  claimant  was 
among  Machen's  acquaintances  and  intimates  in  Toledo, 
which  is  met  with  the  denial  "  he  denies  that  he  was  intimate 
with  said  Machen  or  that  he  was  anything  more  than  an 
acquaintance."  But  we  find  the  claimant  systematically  pay- 
ing to  Machen  moneys  with  regard  to  which  no  explanation 
is  offered  by  either  of  them,  and  these  payments  continued 
at  least  until  after  the  contract  of  1931  had  been  awarded. 

When  the  time  for  letting  the  contract  of  1901  arrived  and 
bids  had  been  called  for  an  arrangement  had  been  made  by 
claimant  and  the  said  Maybury  that  the  latter,  representing 
Maybury  &  Ellis,  should  bid  upon  the  Doremus  and  the 
Clouse  boxes,  and  if  either  of  them  got  the  contract  the 
claimant  should  have  one-half  of  the  profits  on  the  contract 
But  Dr.  Scheble,  in  the  name  of  the  Michigan  Steel  Box  Co., 
put  in  a  separate  bid  on  what  is  called  the  J.  M.  Clouse  box. 
As  the  boxes  called  for  by  the  contract  subsequently  awarded 
were  to  be  made  of  steel,  we  may  say  in  passing  that  it  is 
probably  a  mere  coincidence  that  the  claimant  selected  the 
name  of  the  Michigan  Steel  Box  Co.  upon  which  to  base 
a  bid. 

At  the  first  opening  of  bids  they  were  all  rejected  upon 
the  recommendation  of  the  committee  of  awards. 

Between  the  dates  of  the  two  openings  of  bids  (February 
and  March,  1901)  the  claimant  is  shown  to  have  had  conver- 
sations with  one  Prizer;  and  during  his  testimony  the  said 
Prizer  answered  the  following  question  on  cross-examina- 
tion :  ^  Now,  let  me  ask  you,  Mr.  Prizer,  the  direct  question 
whether  Dr.  Scheble  advised  you  in  Washington  that 
through  influences  at  his  command  they  would  be  able  to 
secure  the  acceptance  of  one  or  the  other  of  the  bids  for 
letter  boxes,  and  whether  or  not  it  was  Mr.  Maybury  who 
made  that  statement?"  ^^ Answer.  That  statement  was 
made  to  me  by  Dr.  Scheble  and  also  by  Mr.  Maybury." 

The  circumstances  of  the  rejection  of  the  bids  in  Febru- 
ary, 1901,  are  shown  in  the  findings.  The  said  Prizer  made 
no  bid,  being  induced  thereto,  as  he  states,  by  statements  of 
claimant.  Maybury  &  Ellis  had  an  agreement  with  Scheble 
with  reference  to  the  Doremus  and  Clouse  boxes,  which  they 
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were  bidding  upon,  and  two  or  three  days  before  the  first 
opening  of  bids  Maybury  wrote  to  Prizer,  saying,  "You 
will  meet  in  Washington  also  a  Dr.  Scheble.  It  is  enough 
for  me  to  say  that  he  is  very  influential  in  the  matter  and 
whatever  he  says  will  be  authoritative."  A  short  time  there- 
after he  again  wrote  Prizer :  "  I  went  to  Washington  a  week 
ago  Saturday  and  found  the  lay  of  the  land.  I  believe  there 
is  no  question  but  what  the  Government  will  adopt  steeL" 
Maybury  &  Ellis  were  then  jointly  interested  with  Scheble 
in  the  contract  of  1897,  and  they  were  interested  with  him 
in  securing,  as  they  thought,  a  contract  on  the  Doremus  or 
Clouse  box. 

When  asked  about  the  meaning  of  said  letter  to  Prizer, 
Maybury  thus  states :  "  You  spoke  of  Dr.  Scheble  being  in- 
fluential?" "Answer.  Yes;  Dr.  Scheble  seemed  to  be  the 
best-posted  man  upon  letter  boxes  I  had  ever  talked  with 
and  gave  it  more  attention  and  seemed  to  keep  track  of  in- 
ventions and  in  advancing  the  interests  of  any  box.  A  man 
who  had  such  knowledge  of  the  construction  and  adapta- 
bility would  have  an  influence."  "  Question.  As  to  the  use 
of  the  word  *  authoritative?'"  "Answer.  That  was  based 
upon  only  the  idea  that  whenever  he  had  bargained  with 
me,  where  other  patentees,  if  there  were  any  involved,  he 
always  took  it  upon  himself  to  assume  the  premise,  and  I 
never  knew  his  authority  to  be  questioned  by  anybody."  As 
this  is  the  only  explanation  of  the  letter,  we  repeat  it  as 
rendered. 

The  letter  which  found  its  way  to  the  committee  on 
awards  containing  objections  to  letter  boxes  of  a  certain 
type  went  to  that  committee  from  the  source  that  the  bids 
went  from,  as  they  were  addressed  in  care  of  the  superin- 
tendent of  free  delivery.  It  furnished  a  basis  for  discard- 
ing the  Doremus  box,  when  as  a  matter  of  fact  that  box  had 
given  more  general  satisfaction  than  any  other  box  which 
the  Government  had  had.  Yet  it  is  shown  that  that  letter 
had  been  corrected  in  its  statements  so  as  to  make  it  apply 
to  the  Clouse  box  and  not  to  the  Doremus  box.  It  is  signifi- 
cant that  the  chairman  of  the  committee  on  award  was 
Thomas  W.  McGregor,  who  owed  his  promotion  to  Machen, 
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and  who,  as  disdoeed  by  the  record  in  this  case,  was  tinder 
Machen's  influence,  and  that  the  information  which  the  com- 
mittee sets  out  as  a  reason  for  discarding  cast-iron  boxes  on 
account  of  breakages  could  readily  come  through  said  chair- 
man, because  the  knowledge  and  information  as  to  breakages 
were  within  the  department  in  which  he  was  engaged.  The 
committee  did  not  give  the  source  of  its  information  that  the 
breakage  of  cast-iron  mail  boxes  ^is  about  14  per  cent"; 
and  it  was  inaccurately  advised  from  some  source,  because 
the  records  of  the  department  for  1899  and  for  1900  show 
that  the  percentages  of  breakages,  if  all  boxes  reported  as 
unserviceable  be  treated  as  broken  boxes,  did  not  exceed  4 
per  cent,  instead  of  14  per  cent,  as  stated  in  the  reply,  while 
the  difference  between  the  '' unserviceable "  boxes  reported 
in  1901  and  those  reported  in  1900  makes  the  percentage  less 
than  1  per  cent  It  is  argued  for  claimant  to  be  ^^  entirely 
possible  that  when  the  committee  made  its  report,  stating 
that  there  was  a  breakage  of  14  per  cent,  they  intended  to 
say  4  per  cent,  for  even  4  per  cent  was  a  large  percentage." 
But  the  fact  is  the  conunittee  said  14  per  cent ;  their  report, 
addressed  to  the  Postmaster  General  was  for  his  informa- 
tion, and  its  conclusions,  if  erroneous,  would  necessarily  mis- 
lead him.  We  do  not  impeach  the  good  faith  of  a  majority 
of  the  committee,  who  no  doubt  acted  on  the  information 
before  them.  And  notwithstanding  this  condemnation  of 
the  Doremus  box,  the  claimant  seemed  to  have  so  much  faith 
in  it  that  after  being  awarded  the  contract  for  a  steel  box 
of  the  new  design  he  made  an  arrangement  with  Maybury 
&  Ellis  whereby  in  consideration  of  the  right  to  use  the 
Doremus  box  in  case  the  department  changed  from  the  one 
upon  which  the  contract  was  then  awarded  he  would  pay  to 
Maybury  &  Ellis  one-sixth  of  the  profits  accruing  under  his 
contract,  and  he  did  thereafter  pay  them  one-sixth. 

It  therefore  appears  that  the  claimant  acquired  an  interest 
in  the  contract  of  189S,  as  above  stated,  and  that  a  large  in- 
crease in  the  number  of  boxes  called  for  by  the  department 
arose  shortly  following  his  acquisition  of  a  one- fourth  inter- 
est in  that  contract;  that  he  had  a  one-half  interest  in  the 
1897  contract,  and  that,  immediately  following  his  receipt 
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of  dividends  from  that  contract,  he  furnished  gratuities  to 
the  superintendent  of  free  delivery;  that  said  superintend- 
ent had  the  duty  of  determining  the  needs  and  the  matter  of 
distribution  of  letter  boxes;  that  claimant's  relations  with 
him  were  of  an  intimate  character  during  the  periods  covered 
by  said  contracts;  that  claimant  conveyed  the  impression  to 
others  of  having  an  undue  influence  with  that  official ;  that 
he  paHicipated  in  and  knew  that  said  official  was  deriving 
gratuities  from  the  profits  of  an  order  for  6,000  or  more 
boxes  before  they  had  been  inspected  or  delivered  to  the 
Government ;  that  before  and  after  the  award  of  the  contract 
in  question  he  was  paying  or  giving  said  official  moneys  re- 
ceived from  one  or  the  other  of  said  three  contracts;  that 
he  spoke  confidently  of  his  boz  securing  the  contract,  though 
it  was  inferior  to  and  less  desirable  than  the  letter  box  then 
in  use ;  that  he  induced  one  Prizer  not  to  bid  at  the  last  let- 
ting of  the  contract;  that  he  secured  the  services  of  a  Grov- 
emment  postmaster,  and  gave  him  an  interest  in  the  con- 
tract to  aid  in  its  procurement;  that  he  knew  that  mislead- 
ing and  false  information  had  been  acted  upon  by  the  com- 
mittee on  award;  that  after  said  contract  was  awarded  to 
him  or  the  Michigan  Steel  Box  C!o.  he  continued  to  pay 
gratuities  to  said  superintendent;  that  he  told  one  of  the 
joint  owners  with  him  in  the  letter  box  upon  which  the  first 
bid  of  the  Michigan  Steel  Box  Co.  was  made  for  the  1901 
contract  that  he  would  have  to  give  said  superintendent  a 
part  of  the  proceeds  of  sale  of  interests  in  said  box;  that 
he  knew  that  after  said  contract  in  suit  was  made  said 
superintendent  sent  to  inspect  the  boxes  and  receive  them 
for  the  Government  an  especial  friend  of  said  superintendent. 
No  inference  prejudicial  to  claimant  is  drawn  from  the  fact 
of  his  indictment,  particularly  as  there  was  entered  by  the 
Government  a  nolle  prosequi  upon  it 

The  inferences  to  be  drawn  from  these  facts  are  strength- 
ened by  the  fact  that  the  claimant  does  not  testify  in  the  case 
and  offers  no  explanation  of  charges  which  find  support  in 
the  tendencies  of  the  evidence.  The  charges  made  are  of 
the  most  serious  nature  because,  if  true,  they  impeach  the 
claimant's  respect  for  the  law  itself.  But  the  claimant 
remains  silent,  and  his  silence  under  the  circumstances  is 
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unexplained  and  may  be  unexplainable  except  upon  the 
theory  that  by  testifying  he  might  make  bad  matters  worse. 
The  rule  of  law  upon  this  question  is  thus  stated  in  Kirby  y. 
TdOmadge,  160  U.  S.,  879,  383 : 

^  ^^As  they  had  it  in  their  power  to  explain  the  suspicious 
circumstances  connected  with  the  transaction,  we  regard 
their  failure  to  do  as  a  proper  subject  of  conmient.  'All  evi- 
dence,' said  Lord  Mansfield  in  Blotch  v.  Archer^  Cowper, 
63,  65,  ^  is  to  be  weighed  according  to  the  proof  which  it 
was  in  the  power  of  one  to  have  produced  and  in  the  power 
of  the  other  side  to  have  contradicted.'  It  would  certainly 
have  been  much  more  satisfactory  if  the  defendants,  who 
must  have  been  acquainted  with  all  the  facts  and  circum- 
stances attending  this  somewhat  singular  transaction,  had 
gone  upon  the  stand  and  given  their  version  of  the  facts. 
McDonaugh  v.  O^NeH^  118  Mass.,  92;  Commonwealth  v. 
Webster^  5  Cush.,  295,  816.  It  is  said  by  Mr.  Starkie,  in  his 
work  on  Evidence,  volume  1,  page  54:  'The  conduct  of  the 
party  in  omitting  to  produce  that  evidence  in  elucidation  of 
the  subject  matter  in  dispute,  which  is  within  his  power, 
and  which  rests  peculiarly  within  his  own  knowledge,  fre- 
^uently  affords  occasion  for  presumptions  against  him,  since 
it  raises  strong  suspicion  that  such  evidence,  if  adduced, 
would  operate  to  his  prejudice.' " 

We  are  reasonably  satisfied  from  the  evidence  and  the 
failure  of  the  claimant  to  offer  any  explanation  of  matters, 
the  absolute  knowledge  of  which  rests  with  him,  that  the 
said  contract  is  tainted  with  illegality  and  fraud  and  must 
be  condemned.    It  therefore  furnishes  no  right  of  action. 

The  only  evidence  offered  as  to  the  value  of  the  boxes  is 
the  contract  itself,  and  while  a  contract  price  does  sometimes 
furnish  the  basis  for  ascertaining  the  value  upon  a  quantum 
meruit  we  think  the  court  should  decline  to  receive  it  here 
as  sufficient  evidence,  because  if  the  contract  be  of  the  kind 
we  have  denounced  the  claimant  should  not  be  allowed  to 
leave  the  court  with  the  full  benefits  of  the  contract,  the- 
result  of  a  fraudulent  scheme.  In  other  words,  he  should 
be  required  to  prove  the  value  of  that  which  the  Govern- 
ment received.  To  condemn  the  contract  and  yet  give  the 
claimant  the  full  contract  price  in  the  absence  of  any  other 
proof  would  be  to  deprive  the  principle  involved  of  any 
practical  application.  The  Government  paid  for  a  large 
number  of  boxes  and  paid  the  manufacturer  its  price  for  the 
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manufacture  of  the  boxes  now  in  question,  and  the  only  thing 
remaining  is  whether  the  claimant  shall  be  allowed  to  recover 
his  profits  on  these  boxes. 

An  additional  reason  for  refusing  him  the  right  to  recover 
is  that  though  he  alleges  himself  to  be  the  sole  owner  of  the 
claim  and  makes  affidavit  to  his  petition,  the  facts  show  that 
the  Michigan  Steel  Box  Co.  was  an  association  composed  of 
several  persons,  who  under  the  terms  of  the  contract  would 
be  entitled  to  a  part  of  its  profits  and  that,  therefore,  the 
claimant  would  not  be  entitled  to  all  of  them.  These  parties 
are  not  before  the  court 

We  think  the  petition  should  be  dismissed,  and  it  is  so 
ordered. 


T.  F.  JOHNSON  V.  THE  UNITED  STATES. 

■ 

[No.  2d206.    Decided  AprU  27,  1914.] 

On  defendants^  Motion. 

Where  a  clerk  of  the  United  States  drcuit  and  district  courts  has 
receiyed  and  been  paid  for  his  services  as  clerk  of  the  cir- 
cuit court  the  maximum  amount  allowed  by  law,  he  is  not 
entitled  to  receive  additional  compensation  for  the  perform- 
ance of  duties  in  connection  with  his  office. 

The  Reporter's  statement  of  the  case : 

The  averments  of  the  petition  involved  are  sujficiently 
stated  in  the  opinion  of  the  court 

Mr.  B.  W.  Andrews,  with  whom  was  Mr.  Assistant  Attor- 
ney General  Htiston  Thompson,  for  the  motion. 
Mr.  Frank  F.  Crosthwaite  in  opposition. 

Atkinson,  Judge,  delivered  the  opinion  of  the  court : 

Claimant  was  clerk  of  the  United  States  Circuit  and  Dis- 
trict Courts  for  the  Southern  District  of  Greorgia,  and  insti- 
tutes this  suit  to  recover  the  sum  of  $70  for  14  per  diem 
fees  in  attendance  upon  said  circuit  court,  confined  exclu- 
sively to  bankruptcy  business,  which  is  authorized  by  sec- 
tion 2  of  the  bankruptcy  act  (30  Stats.,  545),  which  pro- 
vides that  United  States  district  courts  are  made  courts 
of  bankruptcy  and  are  invested  with  such  jurisdiction  at 
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law  and  in  equity  as  will  enable  them  to  exercise  original 
jurisdiction  in  bankruptcy  proceedings,  in  vacation  in  cham- 
bers  and  during  their  respective  terms,  as  they  are  now  or 
may  be  hereafter  held  to  adjudge  persons  bankrupt.  This 
section  amends  section  574  of  the  Revised  Statutes  by  giving 
the  district  courts  jurisdiction  over  bankruptcy  business  as 
a  court  of  equity,  and  when  such  business  is  transacted  the 
court  shall  be  deemed  always  open  as  provided  by  said  sec- 
tion 574, 8upra.   Owen  v.  United  States^  41  C.  Cls.,  69. 

It  is  shown  by  a  report  of  the  Treasury  Department,  which 
is  a  part  of  the  record  in  this  case,  that  claimant  has  already 
received  and  has  be^i  paid  the  sum  of  $3,500  as  net  per- 
sonal compensation  for  his  services  as  such  clerk,  exclusive 
of  office  expenses  and  mileage,  for  the  calendar  year  1905, 
said  net  personal  compensation  being  the  maximum  allow- 
able under  the  provisions  of  section  839,  Revised  Statutist, 
governing  the  emoluments  of  clerks  of  United  States  dis- 
trict and  circuit  courts.  This  being  true,  we  do  not  deem 
it  necessary  to  pass  upon  the  other  question  raised  in  this 
case  as  to  whether  one  serving  as  clerk  of  both  the  district 
and  circuit  courts  is  entitled  to  charge  per  diem  fees  for 
business  in  the  circuit  court  which  is  required  by  statute  to 
be  transacted  in  the  district  court. 

We  therefore  decide  that  claimant,  having  already  been 
paid  for  his  services  as  clerk  of  the  circuit  court  the  maxi- 
mum amount  allowed  by  law,  there  is  nothing  due  him  fr<mi 
the  United  States,  and  his  petition  must  be  dismissed. 

It  is  so  ordered. 


JOHN  McGOWAN  v.  THE  UNITED  STATES 

[No.  28027.    Decided  April  27,  1914.] 

On  the  Proofs. 

The  plaintiff,  a  captain  in  the  Navy,  was,  on  June  16,  1899,  detached 
from  duty  at  the  Naval  Training  Station,  Newport,  R.  I.,  and 
ordered  to  proceed  to  Manila,  via  San  FranclAK),  by  mer- 
chant's steamer,  and  upon  his  arrival  there  to  report  to  the 
commander  in  chief  of  the  Asiatic  Station  for  the  command  of 
the  n.  S.  S.  Monadnock,  The  captain  did  as  directed,  assnm- 
ing  command  of  said  vessel  on  Angast  16,  1899,  and  this  salt 
is  brought  to  recover  certain  deductions  made  from  his  pay. 
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I.  Under  section  1571,  Bevlsed  Statutes,  the  tenn  **  vessels  employed 
hy  authority  of  law  "  is  restricted  to  yessels  owned  or  other- 
wise engaged  in  the  Government  service,  and  travel  under 
orders  hy  naval  officers  upon  a  merchant  vessel  Is  not  sea 
service  within  the  meaning  of  that  statute. 
IL  Where  an  officer  of  the  Navy  was  detailed  to  sea  duty,  which  ne- 
cessitated a  journey  by  sea  on  a  merchant  vessel  to  reach  the 
place  appointed  for  such  duty,  he  is  not  an  officer  **  detailed 
to  s?iore  duty  beyond  the  seas  '*  within  the  meaning  of  section 
18  of  the  Navy  personnel  act.    SO  Stat,  L.,  1007. 

The  Reporter's  statement  of  the  case : 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  Claimant,  John  McGowan,  is  a  rear  admiral  on  the 
retired  list  of  the  United  States  Navy. 

n.  In  the  months  of  June  and  July,  1899,  he  was  a  cap- 
tain on  the  active  list  of  the  Navy.  The  Secretary  of  the 
Navy,  on  June  16, 1899,  ordered  him  as  follows: 

"Upon  the  reporting  of  your  relief  on  the  27th  instant 
you  will  regard  yourself  detached  from  the  command  of 
the  United  States  naval  training  ship  and  station  at  Newport, 
E.  I.,  and  from  such  other  duty  as  may  have  been  assigned 
you,  will  proceed  to  San  Francisco,  Cal.,  thence  to  Manila, 
!r.  I.,  taking  passage  on  the  steamer  Rio  de  Janeiro^  of  the 
Pacinc  Mau  Steamship  Co.,  sailing  from  San  Francisco, 
Cal.,  on  July  6,  1899.  Upon  your  arrival  at  Manila  report 
to  the  commander  in  chief  of  the  Asiatic  Station  for  the 
command  of  the  U.  S.  S.  Monadnock.^^ 

His  orders  were  afterwards  modified  so  as  to  detach  him 
from  his  duties  at  Newport  June  29, 1899,  instead  of  June  27. 

III.  Pursuant  to  said  orders,  he  duly  arrived  at  San  Fran- 
cisco and  took  passage  on  July  6,  1899,  for  his  destination 
on  the  merchant  steamer  as  directed,  reporting  to  the  com- 
mander in  chief  of  the  Asiatic  Fleet  at  Cavite,  P.  L,  on 
August  15,  1899,  and  assumed  command  of  the  Monadnock 
the  same  day. 

IV.  The  difference  between  $4,500  per  annum,  being  the 
sea  pay  of  a  captain  in  the  Navy,  and  being  also  the  pay 
to  which  a  captain  in  the  Navy  is  entitled  when  detailed  for 
shore  duty  beyond  seas,  and  the  same  pay  less  15  per  cent, 
viz,  from  July  1, 1899,  until  August  15, 1899,  amounting  to 
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$82.50,    was    disallowed   and    checked    against    claimant's 
accounts. 

Mr.  John  S.  Blair  for  the  plaintiff.  Mr.  Thomas  M. 
Hendry  was  on  the  brief. 

Mr.  L,  O.  BisseUj  with  whom  was  Mr,  Assistant  Attorney 
General  Huston  Thompson^  for  the  defendants.  Mr.  F.  DeG. 
Faust  was  on  the  brief. 

Barney,  Judge^  delivered  the  opinion  of  the  court 

The  claimant,  then  being  a  captain  in  the  Navy,  on  the 
16th  of  June,  1899,  was  detached  from  duty  at  the  naval 
training  station,  Newport,  B.  I.,  and  ordered  to  proceed  via 
San  Francisco  by  merchant  steamer  to  Manila,  P.  I.,  and 
upon  his  arrival  at  Manila  to  report  to  the  commander  in 
chief  of  the  Asiatic  Station  for  the  command  of  the  U.  S.  S. 
Monadnock. 

In  obedience  to  the  order  the  claimant  sailed  from  San 
Francisco  July  6, 1899,  on  a  merchant  steamer  as  directed,  re- 
ported August  15,  1899,  to  the  commander  in  chief  of  the 
Asiatic  Fleei  at  Cavite,  P.  I.,  and  assumed  command  of  said 
U.  S.  S.  Monadnock  on  the  same  date. 

The  paymaster  of  that  vessel  paid  him  at  the  rate  of  $4,500 
per  annum  from  July  1,  1899,  that  being  the  sea  pay  of  a 
captain  of  the  Navy.  The  auditor  subsequently  disallowed 
the  difference  between  the  pay  received  and  the  same  pay,  less 
15  per  cent  thereof,  as  for  shore  service,  from  July  1,  1899, 
until  the  claimant  assumed  command  of  the  Monadnock^ 
amounting  to  $82.50.  The  claimant  now  seeks  to  recover 
said  deduction  upon  the  ground  that  during  the  voyage  from 
San  Francisco  to  his  destined  detailed  service  he  was  an 
officer  "  detailed  for  shore  duty  beyond  the  seas  "  within  the 
meaning  of  section  18  of  the  Navy  personnel  act.  30  Stat. 
L.,  1007. 

The  claimant  concedes  that  travel  on  the  ocean  in  a  mer- 
chant vessel  is  not  "  sea  service,"  and  that  he  was  only  en- 
titled to  shore  duty  during  the  voyage  in  question,  but  he 
contends  that  such  shore  duty  was  shore  duty  "  beyond  seas  " 
from  the  time  the  ship  in  which  he  sailed  from  San  Fran- 
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Cisco  passed  the  8-mile  limit  on  July  6  until  he  reported  at 
Cavite  August  16,  1899,  within  the  meaning  of  said  section 
IS  of  the  personnel  act,  which,  as  far  as  applicable  to  this 
case,  is  as  follows : 

^^Provided^  That  such  officers  when  on  shore  shall  receive 
the  allowances,  but  15  per  cent  less  pay  than  when  on  sea 
duty;  but  this  provision  shaU  not  apply  to  warrant  officers 
commissioned  under  section  12  of  this  act :  Provided  further. 
That  when  naval  officers  are  detailed  for  shore  duty  beyond 
seas  thev  shall  receive  the  same  pay  and  allowances  as  are 
or  may  De  provided  by  or  in  pursuance  of  law  for  officers  of 
the  Army  detailed  for  duty  in  similar  places." 

It  will  be  seen  that  the  act  just  quoted  provides  that 
^  when  naval  officers  are  detailed  for  shore  duty  beyond  seas 
they  shall  receive,"  etc.  The  claimant  in  this  case  was 
never  detailed  for  any  such  services,  and  hence  can  not  bring 
himself  within  its  provision.  This  view  of  the  statute  in 
question  was  recognized  in  United  States  v.  Thomas^  195 
U.  S.,  418,  421.  It  is  urged  by  the  claimant  that  the  char- 
acter of  the  service  rendered  by  the  claimant  can  not  be 
changed  by  the  terms  of  an  order  made  by  the  Secretary  of 
the  Navy,  the  Symonds  v.  United  States^  21  C.  Cls.,  148; 
120  n.  S.,  46,  is  cited  to  sustain  that  contention.  That  was 
a  case  where  the  statute  (sec.  1671)  had  declared  what  was 
the  character  of  the  service  actually  performed,  and  it  was 
held  that  the  Secretary  of  the  Navy  could  not  change  the 
force  of  that  statute  by  an  order  which  in  effect  contra- 
vened it. 

In  the  case  at  bar  the  statute  defines  what  shall  be  con- 
sidered as  ^'  shore  duty  beyond  the  seas,"  and  provides  that 
when  detailed  for  such  service  it  shall  be  so  considered,  and 
not  when,  incidental  to  some  other  appointed  service,  and 
traveling  to  assume  it,  the  officer  is  necessarily  upon  the  sea 
beyond  the  8-mile  limit.  The  authority  cited  by  the  claimant 
could  have  been  well  invoked  by  the  defendants  if  the  Sec- 
retary of  the  Navy  had  by  the  terms  of  the  order  for  detail 
in  this  case  said  that  while  the  claimant  was  traveling  in  a 
merchant  vessel  to  assume  his  duties  in  command  of  the 
Monadnock  he  should  be  considered  as  on  ^^  shore  duty  be- 
yond the  seas." 
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Our  construction  of  the  statute  in  question  is  reinforced 
by  the  fact  that  Congress  after  the  performance  of  the  serv- 
ice in  question  saw  fit  to  provide  that  foreign  service  for 
Army  officers  should  be  counted  from  the  date  of  departure 
from  the  United  States  to  the  date  of  return,  31  Stat.  L., 
908.  Prior  to  the  enactment  of  that  statute  Army  officers 
were  not  allowed  the  extra  pay  provided  for  foreign  service, 
6  Comp.  Dec.,  947;  7  lb.,  670.  Of  course,  under  the  per- 
sonnel act  the  same  rule  would  apply  to  both  Army  and 
naval  officers. 

Section  1571,  already  referred  to,  is  as  follows: 

^^No  service  shall  be  regarded  as  sea  service  except  such 
as  shall  be  performed  at  sea,  under  the  orders  of  a  depart- 
ment and  in  vessels  employea  by  authority  of  law." 

It  has  been  decided  by  the  Supreme  Court  that  under  this 
statute  the  term  ^  vessels  employed  by  authority  of  law  "  is 
restricted  to  vessels  owned  or  otherwise  engaged  in  the  Gov- 
ernment service,  and  that  travel  by  naval  officers  upon  a 
merchant  vessel  under  orders  is  not  sea  service  within  the 
meaning  of  the  statute.  Thomas  v.  United  States^  195 
U.  S.,  418. 

It  would  seem  that  this  statute  was  enacted  to  apply  to 
just  such  a  case  as  that  of  the  claimant.  It  recognizes  the 
fact  that  a  naval  officer  like  a  landsman  may  be  on  shore 
duty  and  yet  sailing  the  seas  beyond  the  3-mile  limit.  If 
we  apply  the  test  suggested  by  the  claimant's  counsel  and 
ask  what  was  the  character  of  the  service  being  performed 
by  the  claimant  while  on  the  sea  en  route  to  Manila,  what  is 
the  answer?  He  was  detailed  to  sea  duty  which  necessi- 
tated a  journey  by  sea  on  a  merchant  vessel  to  reach  the 
place  appointed  for  such  duty.  While  thus  traveling  it  was 
not  sea  service,  becau^  the  statute  said  otherwise;  it  was 
not  shore  duty  "beyond  seas,"  (1)  because  he  was  not 
ordered  to  perform  such  duty,  and  (2)  because  he  never 
actually  performed  any  such  duty  regardless  of  his  detaiL 
The  statute  made  it  ordinary  shore  duty. 

It  follows  from  the  foregoing  that  the  petition  should  be 
dismissed,  and  it  is  so  ordered. 
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JOSEPH  C.  THOMPSON  v.  THE  UNITED  STATES- 

[No.  28529.    Decided  May  18»  1914.] 

On  the  Proofs. 

The  plaintiff  was  an  assistant  surgeon  in  the  Nayy,  with  the  rank  of 
lieutenant,  Junior  grade,  and  this  suit  was  brought  to  recover 
the  difference  between  sea  and  shore  duty  pay  beyond  the 
seas  while  serving  in  China,  and  the  difference  between 
Army  shore  pay,  mounted,  and  Army  sea  pay,  mounted,  while 
traveling  as  a  passenger  from  China  to  the  Philippine  Islands 
I.  Where  an  assistant  surgeon  in  the  Navy,  under  proper  orders, 
performed  services  in  China  with  the  United  States  Marines, 
such  services  were  shore  duties  and  not  duties  at  sea. 
n.  Where  an  assistant  surgeon  in  the  Navy  travels  under  orders  as 
a  passenger  on  a  United  States  naval  vessel  from  China  to 
reach  an  assignment  to  duty  in  the  Philippine  Islands,  he  is 
not  performing  sea  service  and  Is  only  entitled  to  shore  pay. 

m.  Where  an  assistant  surgeon  in  the  Navy  performed  shore  duty 
beyond  the  seas  pursuant  to  an  order  detailing  him  for  such 
duty,  he  is  entitled  to  the  10  per  cent  additional  compensa- 
tion, calculated  on  the  basis  of  his  maximum  pay. 
lY.  While  an  assistant  surgeon  in  the  Navy  Is  on  duty  at  a  naval 
hospital  in  the  Philippine  Islands,  he  is  performing  shore 
duty  beyond  the  seas. 

The  Reporter's  statement  of  the  case: 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  Claimant  was  appointed  from  civil  life  an  assistant 
surgeon  in  the  Navy  July  19,  1897,  and  accepted  said  ap- 
pointment on  July  26,  1897,  and  has  since  served  continu- 
ously therein.  During  the  times  hereinafter  mentioned  he 
was  an  assistant  surgeon  with  the  rank  of  lieutenant  (junior 
grade). 

II.  From  July  17  to  October  10, 1900,  inclusive,  he  was  on 
duty  on  shore  in  China  with  the  Chinese  relief  expedition 
under  orders  of  June  17, 1900,  from  Rear  Admiral  George  C. 
Bemey,  United  States  Navy,  commander  in  chief  of  the 
Asiatic  Station,  directing  him  to  proceed  on  U.  S.  S.  Iris 
and  report  to  the  senior  squadron  commander  off  Taku, 
China,  for  temporary  duty  with  the  detachment  of  marines. 
The   senior   squadron   conmrander.   Sear   Admiral   Louis 
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Kempff,  United  States  Navy,  on  July  1,  1900,  indorsed  his 

orders  as  follows: 

**  8rd  endorsemeat. 

"  U.  S.  Flagship  *  Newark,'  Taku,  China, 

"^  July  1, 1900. 

^^  Reported  and  will  proceed  at  the  earliest  possible  con- 
venience to  Tientsin,  China,  and  report  to  the  officer  in 
command  of  the  U.  o.  force  at  that  place  for  service  with 
that  force. 

"  Louis  Kemfpf,  Rear  AdfrdraL*^ 

«*4tli  endorsement 

**  Headquarters,  U.  S.  Force, 
''Tientsin,  China,  July  «,  1900. 

"  Beported.  Report  further  to  P.  A.  Surgeon  Kennedy  for 
present  duty  with  wounded. 

"  LriTLETON  W.  T.  Waller, 

''Major,  U.  JS.  M.  C, 

"Com'ffg.^ 

In  accordance  with  these  orders  claimant  served  with  the 
First  Regiment,  United  States  Marines,  on  shore  in  China, 
principally  at  Tientsin,  and  was  not  attached  to  and  per- 
formed no  duty  on  any  ship  during  said  period. 

III.  If  entitled  to  be  paid  the  same  pay  as  an  officer  of  the 
Army  of  corresponding  rank,  at  mounted  rates,  plus  10  per 
cent  increase  for  shore  duty  beyond  seas  at  $1,936  per  annum, 
there  is  due  claimant  for  the  period  mentioned  in  the  pre* 
ceding  finding  $44.73  more  pay  than  he  has  received. 

IV.  From  October  11  to  October  19,  1900,  claimant  trav- 
eled, in  accordance  with  orders,  as  a  passenger,  and  not  on 
sea  duty,  and  not  as  a  member  of  her  complement,  on  U.  S. 
S.  Zafiro,  a  naval  vessel  of  the  United  States,  from  Taku, 
China,  to  Cavite,  P.  I. 

y.  If  entitled  to  be  paid  the  full  pay  of  an  Army  officer 
of  corresponding  rank,  at  mounted  rates,  at  $1,760  per  an- 
num, there  is  due  claimant  for  the  period  mentioned  in  the 
preceding  finding  $6.60  more  pay  than  he  has  received. 

VI.  From  October  20  to  December  19,  1900,  claimant  was 
on  duty,  in  accordance  with  orders,  at  the  naval  hospital, 
Cavite,  P.  L 
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Vn.  If  entitled  to  be  paid  the  same  pay  as  an  officer  of 
the  Army  of  corresponding  rank,  at  mounted  rates,  plus  10 
per  cent  increase  for  shore  duty  beyond  seas  at  $1,936  per 
annum,  there  is  due  claimant  for  the  period  mentioned  in 
the  preceding  finding  $50.67  more  pay  than  he  has  received. 

Messrs.  King  <&  King  for  the  plaintiff. 

Mr.  L.  G.  BisseU,  with  whom  was  Mr.  Assistant  Attorney 
General  Huston  Tfiompson^  for  the  defendants. 

Atkinson,  Jvdge^  delivered  the  opinion  of  the  court : 

Claimant  was  an  assistant  surgeon  in  the  Navy  with  the 
rank  of  lieutenant  (junior  grade).  Under  proper  military 
orders  he  performed  service  as  follows :  From  July  17, 1900, 
to  October  10,  1900,  on  shore  with  a  detachment  of  Marines 
in  China ;  from  October  11, 1900,  to  October  19, 1900,  travel- 
ing aboard  the  U.  S.  S.  Zafiro  from  China  to  reach  assign- 
ment to  duty  at  Cavite,  P.  I.,  and  from  October  20, 1900,  to 
December  19,  1900,  on  duty  at  the  naval  hospital,  Cavite, 
P.I. 

Claimant  was  allowed  pay  by  the  Treasury  Department 
from  July  17  to  October  5,  1900,  the  sea  pay  of  his  grade, 
namely,  the  pay  of  a  first  lieutenant  in  the  Army,  mounted, 
after  five  years'  service,  or  $1,760  per  annum ;  from  October 
6  to  October  19  he  was  allowed  the  shore  pay  of  his  grade, 
namely,  the  pay  of  a  first  lieutenant  in  the  Army,  mounted, 
after  five  years*  service,  less  15  per  cent  thereof,  or  $1,496 
per  annum;  and  from  October  20  to  December  19  he  was 
allowed  the  foreign  shore-duty  pay  of  his  grade  calculated 
on  the  basis  of  his  minimum  pay,  or  $1,632  per  annum. 

He  claims  in  his  petition  that  he  should  have  been  paid 
for  these  three  periods  as  follows: 

1.  From  July  17  to  October  6,  at  the  rate  of  $1,936  per 
ftTmnm^  or  his  maximum  normal  pay  plus  10  per  cent  of  this 
iPftTiTniim  on  account  of  foreign  shq^  service. 

2.  From  October  6  to  October  19,  at  the  rate  of  $1,760  per 
annum,  or  sea  pay. 

8.  From  October  20  to  December  19,  at  the  rate  of  $1,936 
per  annum,  or  his  maximum  normal  pay  plus  10  per  cent  of 
this  maximum  on  account  of  foreign  shore  service. 
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Item  1.  Under  this  item  he  sues  to  recover  the  difference  be- 
tween sea  and  shore  duty  pay  beyond  seas  while  serving  with 
the  First  Segiment  of  United  States  Marines  at  Tientsin, 
China,  as  set  forth  in  Finding  IIL  He  received  only  the  pay 
of  an  Army  officer  of  corresponding  rank,  but  should  have 
been  allowed  10  per  cent  additional  thereto  for  shore  duty 
beyond  seas.  See  act  of  May  26,  1900,  31  Stats.,  21X;  30 
Stats.,  1007;  Umted  States  v.  MiUs,  197  U.  S.,  223.  He  is 
therefore  entitled  to  recover  under  this  item  $44.73  more 
than  he  has  received,  because  we  believe  that  the  original 
order  of  Bear  Admiral  Remey,  together  with  the  third  and 
fourth  indorsements  thereon  (Finding  II),  clearly  shows 
that  the  services  to  be  and  which  were  rendered  by  claimant 
in  China  with  the  United  States  Marines  were  shore  duties 
and  not  duties  at  sea. 

Item  S.  This  is  a  claim  for  the  difference  between  Army 
shore  pay,  mounted,  and  Army  sea  pay,  mounted,  as  shown 
by  Findings  IV  and  V,  while  traveling  as  a  passenger  from 
Taku,  China,  to  Cavite,  P.  I.  During  the  period  from  Octo- 
ber 6  to  October  19,  1900,  claimant  was  traveling  under 
orders,  but  merely  as  a  passenger  on  the  U.  S.  S.  Zafiro^  a 
naval  vessel  in  the  employ  of  the  United  States.  We  do  not 
believe  that  claimant  is  entitled  to  recover  under  this  iteuL 
Section  1571  of  the  Revised  Statutes  provides  that  ^  No  serv- 
ice shall  be  regarded  as  sea  service  except  such  as  shall  be 
performed  at  sea,  under  the  orders  of  a  department  and  in 
vessels  employed  by  authority  of  law.''  It  is  true  that  claim- 
ant was  traveling  under  orders,  but  his  orders  were  not  to 
perform  sea  service  in  the  sense  required  to  entitle  him  to  sea 

pay. 

We  think  this  item  is  controlled  by  FarenhoWe  case^  42  C. 
Cls.,  114,  wherein  it  was  held  that  an  officer  on  duty  beyond 
seas  is  not  entitled  to  the  extra  10  per  cent  allowed  to  officers 
of  the  Navy  detached  for  shore  duty  beyond  seas  by  the  act 
of  March  8,  1901,  81  Stats.,  1108,  unless  he  rendered  such 
service.  Whilst  it  is  true  the  claimant  is  not  applying  for 
shore-duty  pay  beyond  seas,  but  is  applying  for  sea-duty 
pay,  therefore  the  converse  would  be  that  he  is  not  entitled 
to  sea-service  pay ;  because  an  officer  detached  from  one  serv- 
ice is  not  attached  to  another  until  he  enters  upon  its  duties. 
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He  had  been  relieved  from  shore  duty  at  Tientsm  and  was 
traveling  as  a  passenger  on  a  Government  transport,  as  be- 
fore stated,  to  Cavite,  P.  I.,  to  enter  upon  like  service  at  that 
place.  United  States  v.  Thomas^  195  U.  S.,  418;  Byan  v. 
United  States^  38  C.  Cls.,  148 ;  Schoonmaker  v.  United  States j 
19  C.  Cls.,  170.  We  therefore  hold  that  during  this  journey 
from  China  to  the  Philippine  Islands  claimant  was  only  enti- 
tled to  shore  pay,  which  pay  he  received. 

Item  S.  Under  this  item  he  claims  10  per  cent  increase  for 
shore-duty  pay  beyond  seas  above  the  pay  of  an  officer  of  the 
Army  of  corresponding  rank,  from  October  20  to  December 
19, 1900,  in  hospital  work  at  Cavite,  P.  I.  He  is  entitled  to 
pay  for  this  service  as  an  officer  of  the  Army  of  correspond- 
ing rank,  at  moimted  rates  plus  10  per  cent  increase  for 
shore  duty  beyond  seas  at  $1,936  per  annum.  During  this 
period  claimant  performed  shore  duty  beyond  seas  pursuant 
to  an  order  detailing  him  for  such  duty,  and  as  the  Philip- 
pine Islands  constituted  a  foreign  station  for  the  purpose  of 
extra  pay  imder  the  act  of  May  26,  1900,  31  Stats.,  211, 
which  was  in  force  when  he  performed  this  service,  he  is 
therefore  entitled  during  this  period  to  10  per  centum  addi- 
tional compensation  calculated  on  the  basis  of  his  maximum 
pay  of  $1,936,  which  would  be  $50.67  more  than  he  had 
received. 

For  the  reasons  we  have  given  we  decide  that  claimant 
should  recover  judgment  against  the  United  States  for  the 
sum  of  $95.40,  which  is  accordingly  ordered. 


THE  CHICAGO  A  ALTON  EAILROAD  CO.  v.  THE 

UNITED  STATES. 

[No.  8Q120.    Decided  May  18,  1914.] 

On  the  Proofs. 

Barly  in  1907,  the  Postmaster  General  issaed  order  No.  165,  which 
was  modified  in  June,  1907,  whereby  he  gave  notice  to  the 
plaintiff  and  other  railroad  companies  engaged  in  carrying 
the  mails  that  for  the  qaadrennial  term  commencing  July 
1, 1907,  he  wonld  use  for  a  dlylsor,  in  ascertaining  the  aver- 
age daily  weights  of  the  mails,  the  number  of  days  included 
In  the  weighing  period,  and  since  then  the  average  dally 
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weights  have  been  ascertained  accordingly.  The  plaintiff 
contends  that  the  mails  should  have  been  weighed  for  105 
days.  The  aggregate  of  these  weighings  taken  as  a  dividend 
and  90  as  a  divisor  and  the  quotient  be  accepted  as  the  av- 
erage weight  per  day,  insisting  that  such  had  been  the  prac- 
tice of  the  department  for  over  SO  years  under  the  act  of 
1873,  17  Stat  L.,  558,  which,  however,  was  amended  In 
1905,  33  Stat  L.,  1088.  The  plaintiil  has  been  paid  quar- 
terly since  July,  1907,  upon  the  basis  of  106  for  a  divisor, 
but  now  contends  that  by  the  use  of  90  as  a  divisor  it  would 
receive  much  more,  and  it  is  to  recover  this  difference  this 
suit  was  brought  The  principal  question,  therefore,  is  upon 
the  construction  of  the  act  of  March  3,  1873,  and  the  several 
acts  amendatory  thereof. 
I.  In  the  consideration  of  a  doubtful  and  ambiguous  law  the  con- 
temporaneous construction  of  those  who  were  called  upon  to 
act  thereunder  and  were  appointed  to  carry  its  provisions 
into  effect  is  entitled  to  great  respect  and  ought  not  to  be 
overruled  without  cogent  reasons  and  may  be  accepted  as 
determining  its  meaning. 

II.  Where  property  rights  have  arisen  or  contracts  been  made 
under  departmental  construction  of  a  statute  of  doubtful 
meaning,  the  courts  will  adopt  that  construction  rather  than 
interfere  with  the  vested  property  or  contract  rights. 

m.  Departmental  or  contemporaneous  practical  construction  be- 
ing resorted  to  in  aid  of  interpretation  is  not  allowable  to 
interpret  what  has  no  need  of  Interpretation,  and  unless  the 
statute  is  ambiguous  or  doubtful  no  erroneous  construction  by 
a  department  charged  with  its  execution,  however  long  con- 
tinued, will  influence  the  courts*  ascertainmoit  of  the  true 
meaning. 

lY.  It  is  well  established  that  debates,  committee  reports,  and 
opinions  of  individual  Members  of  Congress  can  not  be  con- 
sidered as  interpreting  the  meaning  of  statutes  enacted  by 
Ck)ngress,  but  the  rule  does  recognize  that  such  congressional 
records  may  be  consulted  in  the  ascertainment  of  the  history 
of  the  period  of  the  enactment  of  the  statute. 
y.  By  the  act  of  July  2,  1838,  5  Stat  L.,  283,  every  railroad 
in  the  United  States  then  or  thereafter  completed  was  de- 
clared to  be  *'a  post  route,''*  and  the  Postmaster  General 
was  directed  to  **  cause  the  malls  to  be  transported  thereon, 
provided  he  can  have  it  done  upon  reasonable  terms  and  not 
pay  therefor  in  any  instance  more  than  25  per  cent  over  and 
above  what  similar  transportation  would  cost  in  post  coaches." 

VI.  By  the  act  of  January  25,  1839,  6  Stat  L^  814,  a  limit  of 
not  exceeding  $300  per  mile  per  annum  was  placed  upon  the 
payment  to  railroad  companies  "for  the  conveyance  of  one 
or  more  dally  mails  upon  their  road^** 
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VII.  By  the  act  of  February,  1846,  5  Btat.  L.,  7S8,  the  Post- 
master General  was  anthorlzed  to  "  divide  the  railroad  routes 
*  *  *  Into  three  classes,  according  to  the  size  of  the 
malls,  the  speed  with  which  they  are  conveyed,  and  the 
Importance  of  the  service"  and  to  contract  with  the  rail- 
roads for  transporting  the  malls  without  advertising  for  bld& 
VIII.  Where  the  statute  authorized  the  Postmaster  General  to  divide 
the  postal  routes  Into  three  classes  and  fixed  the  maximum 
rate  he  could  pay  per  mile  per  annum  for  the  transportation 
of  the  three  respective  classes  of  mall,  but  left  the  classifi- 
cation thereof  to  his  judgment  and  discretion,  the  application 
of  the  rules  provided  by  the  act  was  also  to  be  made  by 
the  Postmaster  General. 

IX.  Where  the  statute  authorized  a  readjustment  of  the  com- 
pensation for  transporting  the  mails  upon  ''the  conditions 
and  terms"  mentioned  therein  and  one  of  these  conditions 
is  that  In  the  matter  of  weights  the  statutory  rule  shall  be 
used  to  find  the  average  weight  of  the  malls  carried  per  day, 
the  aggregate  of  '*  the  actual  weighings  of  the  maiU  for  such 
a  number  of  successive  viorking  days  not  less  than  thirty,**  as 
the  Postmaster  General  may  direct,  furnishes  the  dividend, 
the  number  of  successive  working  days  so  used  furnishes 
the  divisor,  and  the  quotient  the  average  daily  weight  of  the 
malls  carried  per  day. 
X.  Where  the  ascertainment  of  the  average  weight  of  the  mails 
carried  per  day  by  the  departmental  method  was  because  of 
discretionary  power  granted  by  the  statute,  that  discretion 
must  be  held  to  have  existed  in  each  successive  Postmaster 
General  and  still  to  continue. 

XI.  The  general  rule  Is  that  the  reenactment  of  a  statute  that  has 
received  a  judicial  construction  amounts  to  a  legislative  adop- 
tion of  such  construction. 
XII.  Where  certain  words  in  a  statute  have  received  a  construction 
by  the  Supreme  Court,  Congress  is  presumed  to  have  knowl- 
edge of  It,  and  like  words  being  again  repeated  by  Congress, 
it  may  well  be  considered  that  a  like  construction  was  In- 
tended and  was  expected  to  be  given  those  words. 
xni.  Where  the  meaning  of  a  statute  is  clear,  executive  exposition 
or  construction  of  it  is  given  little  consideration  by  the 
courts  in  its  construction.  It  is  only  where  the  statute  Is 
ambiguous  or  doubtful  that  resort  is  had  to  contemporaneous 
construction  given  to  it  in  the  departments.  The  reenact- 
ment of  a  statute  which  had  been  construed  by  the  executive 
department  would  not  carry  into  the  new  statute  that  con- 
struction unless  the  older  statute  were  Itself  ambiguous  and 
doubtful. 
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XIY.  In  tbe  construction  of  an  act  the  courts  aim  must  be  to  arrive 
at  tbe  Intention  of  tbe  legislatiye  body  and  to  apply  the  lan- 
guage of  tbe  act  toward  the  attaining  of  that  intention  as 
near  as  possible. 
XV.  While  It  is  the  duty  of  the  courts  to  ascertain  the  meaning 
of  the  legislature  from  the  words  used  in  the  statute  and  the 
subject  matter  to  which  it  relates,  there  may  be  an  equal 
duty  to  restrict  the  meaning  to  general  words  whenever  it  is 
found  necessary  to  do  so  in  order  to  carry  out  the  legislative 
intent. 

XVI.  Where  words  or  terms  used  in  a  statute  are  ambiguous  or  are 
found  to  have  application  to  diverse  conditions  actually 
arising,  their  meaning  must  be  resolved  by  an  examination 
of  and  the  comparison  of  the  doubtful  words  with  the  con- 
text of  the  law,  considering  its  reason  and  spirit  and  the 
inducing  cause  of  its  enactment. 
XVII.  The  ambiguity  or  doubt  must  inhere  in  the  language  of  the 
act  as  applicable  to  conditions  to  which  the  law  is  intended 
to  apply,  and  it  is  not  the  doubt  occasioned  by  a  consid- 
eration whether  an  executive  exposition  put  into  practice  is 
free  from  criticism  which  will  produce  the  ambiguity  or 
doubt  in  the  meaning  of  the  terms  of  the  statute  Itself.  Mith 
construction  is  not  sufficient  to  generate  the  doubt  required 
to  produce  a  latent  ambiguity. 
XVIII.  Where  an  act  is  not,  when  properly  considered,  ambignons 
and  uncertain,  contemporaneous  and  long-continued  executive 
exposition  and  practice  will  not  prevent  the  court  constru- 
ing the  act  according  to  its  terms  and  the  intention  of 
Congress. 

XIX.  Where  the  statute  prescribed  a  method  for  ascertaining  the 
average  weight  of  mails  per  day  carried  on  railroad  routes 
and  fixed  the  maximum  rate  of  pay  which  the  Postmaster 
General  was  authorized  to  pay  for  the  transports ticm  of 
mails  over  such  routes  and  authorised  contracts  with  the 
carriers  for  four-year  periods  based  upon  the  transportation 
of  such  average  weights,  the  statutory  method  of  ascertaining 
the  average  weights  was  obligatory  on  the  parties,  and  the 
amount  of  compensation  to  be  paid  the  carrier  was,  within  the 
limits  of  the  maximum  rates,  a  matter  of  agreement  between 
the  parties.  The  price  could  not  be  greater  than  the  maxi- 
mum rate  named  In  the  statute  could  be  less. 
XX.  When  the  question  of  the  average  weight  of  the  mails  carried 
per  day  was  fixed  it  became  one  of  contract  between  the 
Government  and  the  roads  carrying  the  maila 

XXI.  Where  a  statute,  together  with  the  amendments,  does  not 
authorize  the  application  of  the  rule  of  contemporaneous  and 
long  continued  executive  exposition  it  should,  and  will,  be 


49  c.  Qa.}   Chioaoo  &  Alton  Sailboad  Co.  v.  U.  S. 


467 


Bep«ri«r'i    8tateM«Bt    of    th«    Cait* 

giyen  the  constracdoii  which  its  words  in  their  usual  and 
generally  accepted  meaning  import,  and  an  amendment  is  not 
an  adoption  of  any  preexisting  departmental  practice  which 
is  controlling  upon  the  interpretation  to  be  given  by  the 
courts. 
XXII.  Where  matters  of  such  graye  importance  as  the  transportation 
of  the  mails  are  inyolyed  it  is  of  prime  importance  that  the 
terms  and  regulations  as  between  the  carriers  and  the  Goy- 
emment  should  b^lknown  and  the  plaintiff  haying  the  right 
to  refuse  the  terms  offered  should  be  held  to  the  effect  of  his 
action  in  proceeding  with  the  performance  of  the  work  and 
receiving  payments  based  upon  the  d^Mtrtment's  understand- 
ing of  the  contract 

The  Reporter's  statement  of  the  case : 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  The  claimant  herein  is  a  corporation  organized  under 
the  laws  of  the  State  of  Illinois  in  1906.  It  owns  and  oper- 
ates the  system  of  railroads  in  the  States  of  Illinois  and 
Missouri  which,  at  the  time  hereinafter  stated,  were  oper- 
ated by  claimant  itself  or  by  its  predecessors  in  title,  and 
since  that  date  has  transported  the  mails  of  the  United 
States  over  certain  of  its  lines  of  railways  designated  by 
the  Postmaster  General  as  follows: 


RoutA 
No. 


136017 
135018 
136019 
135074 
135112 
135127 
135138 
135142 
145021 
146022 


TcrmiD]. 


Chlca^  and  Granite  City,  111. 
Bloomington  and  Roodhouse,  ni. 
Dwlght  and  Peoria,  111. 
Varna  and  Laoon,  III. 
Springfield  and  Peoria,  ni. 
Litchfield  and  Eldred.  111. 
Wann  (n.  o. )  and  Oodltey,  111. 
Oranite  City  and  East  St.  Louis,  HI. 
Mexico  and  Jeflerson  City,  Mo. 
Godfrey,  Hi.,  and  Kansas  City,  Mo. 


In  the  construction  of  the  above  lines  ^f  railroads  the 
claimant  was  not  aided  by  any  grant  of  lands  or  other  prop- 
erty made  thereto  by  the  United  States. 

II.  In  1867  the  mails  were  being  conveyed  under  agree- 
ments made  between  the  railroad  companies  and  the  Post 
Office  Department  in  pursuance  of  the  act  of  Congress  of 
1845,  and  were  thereafter  carried  up  to  the  time  of  the  pas- 
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sage  of  the  act  of  1873  under  similar  agreements.  At  the 
latter  date  a  large  majority  of  the  railroad  postal  routes  car- 
ried the  mails  six  days  per  week,  so  as  to  make  six  round 
trips  per  week,  and  did  not  carry  mails  on  Sundays.  A 
much  smaller  number  of  railroad  postal  routes  carried 
mails  one  or  more  times  each  day  in  the  week,  so  as  to  make 
not  less  than  seven  round  trips  per  week,  and  these  carried 
mails  on  Sundays. 

At  the  time  Order  No.  412  was  promulgated  and  became 
effective  in  1907  the  service  performed  by  claimant  on  the 
routes  involved  in  its  dlaim  was  on  six  days  in  the  week  on 
routes  Nos.  135074, 135127,  and  145021,  and  seven  days  in  the 
week  on  routes  Nos.  135017,  135018,  135019,  135112,  135188, 
135142,  and  145022. 

After  the  enactment  of  the  act  of  1873  the  mails  were  con- 
tinued to  be  carried  over  railroad  postal  routes  under  agree- 
ments between  the  Post  Office  Department  and  the  railroad 
companies  concerned,  and  were  being  so  carried  at  the  date 
of  Order  No.  412,  dated  March  2,  1907.  At  the  date  of  the 
latter  order  the  relative  proportion  of  seven  and  six  days' 
carriage  of  mails  had  changed,  and  over  a  majority  of  the 
railroad  postal  routes  mails  were  being  carried  every  day  in 
the  week. 

III.  For  a  long  time  previous  to  1867  mails  were  earned 
by  railroad  companies  under  separate  contracts  between  the 
respective  companies  and  the  Post  Office  Department  under 
authority  of  the  acts  of  Congress  referred  to  by  the  Post- 
master General  in  his  report  for  1867,  wherein  he  stated  as 
follows: 

"There  are  three  acts  of  Congress  which  contain  provi- 
sions prescribing  the  rates  of  compensation  which  shall  be 
allowed  for  the  transportation  of  mails  on  railroad  routes. 
By  the  first,  approved  July  7, 1838,  section  2,  the  Postmaster 
General  is  authorized  to  cause  the  mail  to  be  transport^ 
upon  'each  and  every  railroad  within  the  limits  of  the 
United  States  which  now  is,  or  hereafter  may  be,  made  and 
completed,'  '  provided  he  can  have  it  done  upon  reasonable 
terms,  and  not  paying  therefor,  in  any  instance,  more  than 
twenty-five  per  centum  over  and  above  what  similar  trans- 

Sortation  would  cost  in  post  coaches.'    The  second,  approved 
anuary  25, 1839,  section  1,  restricts  the  authority  v^ted  in 
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the  Postmaster  General  by  the  act  above  quoted,  so  as  not  to 
permit  him  to  ^  allow  more  than  three  hmidred  dollars  per 
mile  per  annum  to  any  railroad  company  in  the  United 
States  for  the  conveyance  of  one  or  more  daily  mails  upon 
their  roads.'  And  the  third,  approved  March  3,  1845,  sec- 
tion 19,  prescribes  that  *  To  insure,  as  far  as  may  be  practi- 
cable, an  equal  and  just  rate  of  compensation,  accormng  to 
the  service  performed,  among  the  several  railroad  companies 
in  the  United  States  for  the  transportation  of  the  mail,  it 
shall  be  the  duty  of  the  Postmaster  General  to  arrange  and 
divide  the  railroad  routes,  including  those  in  which  the 
service  is  partly  by  railroad  and  partly  by  steamboats,  into 
three  classes,  according  to  the  size  of  the  mails,  the  speed 
with  which  they  are  conveyed,  and  the  importance  of  the 
service;  and  it  shall  be  lawful  for  him  to  contract  for  con- 
veying the  mail  with  an^  such  railroad  compairv,  either 
with  or  without  advertismg  for  such  contract:  Provided^ 
That  for  the  conveyance  of  the  mail  on  any  railroad  of  the 
first  class  he  shall  not  pay  a  higher  rate  of  compensation 
than  is  now  allowed  by  law;  nor  for  carrying  the  mail  on 
any  railroad  of  the  second  class  a  greater  compensation  than 
one  hundred  dollars  per  mile  per  annum ;  nor  for  carrying 
the  mail  on  any  railroad  of  the  third  class  a  greater  com- 
pensation than  fifty  dollars  per  mile  per  annum.  And  in 
case  the  Postmaster  Greneral  shall  not  be  able  to  conclude  a 
contract  for  carrying  the  mail  on  any  of  such  railroad 
routes  at  a  compensation  not  exceeding  the  aforesaid  maxi- 
mum rates,  or  for  what  he  may  deem  a  reasonable  and  fair 
compensation  for  the  service  to  be  performed,  it  shall  be 
lawful  for  him  to  separate  the  letter  mail  from  the  residue 
of  the  mail  and  to  contract,  either  with  or  without  advertis- 
ing, for  convejdn^  the  letter  mail  over  such  route  by  horse 
express  or  otherwise,  at  the  greatest  speed  that  can  reason- 
ably be  obtained,  and  also  to  contract  for  carrying  over 
such  route  the  residue  of  the  mail,  in  wagons  or  otherwise* 
at  a  slower  rate  of  speed:  Provided^  That  if  one-half  oi 
the  service  on  any  railroad  is  required  to  be  performed  in 
the  night  season,  it  shall  be  lawful  for  the  Postmaster  Gren- 
eral to  pay  twenty-five  per  centum  in  addition  to  the  afore- 
said maximum  rates  of  allowance:  And  provided  further^ 
That  if  it  diall  be  found  necessary  to  convey  over  anv  rail- 
road route  more  than  two  mails  daily,  it  shall  be  lawrul  for 
the  Postmaster  General  to  pay  such  additional  compensation 
as  he  may  think  just  and  reasonable,  having  reference  to  the 
service  performed  and  the  maximum  rate  of  allowance  estab- 
lished by  this  act' 
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^  In  order  to  make  such  an  arrangement  and  classification 
of  railroad  routes  as  the  act  last  mentioned  contemj^lates, 
there  is  an  obvious  necessity  for  accurate  and  reliable  infor- 
mation as  to  the  ^size  of  tiie  mails'  they  severally  convey. 
Yet,  until  recently,  no  measures  were  ever  taken  to  procure 
from  any  considerable  proportion  of  the  roads  in  the  service 
of  the  department  statements  of  the  amounts  of  mail  matter 
conveyed  by  them,  respectively.  In  February  and  March 
last,  however  a  '  railroad  weight  circular '  (a  copy  of  which 
is  hereto  annexed)  was  issued  and  addressed  to  the  pro- 
prietors of  each  railroad  route,  requesting  them  to  ^  weigh 
all  the  through  mails  and  waj  mails '  conveyed  in  both  direc- 
tions to  and  from  every  station  for  thirty  consecutive  work- 
ing days,  commencing  on  all  roads  east  of  the  Rocky  Moun- 
tams  on  the  1st,  and  on  all  roads  west  on  the  15th  of  April. 
1867,  and  report  the  results  to  the  department  in  a  prescribed 
tabular  form  annexed  to  the  circular,  and  to  return  also  a 
description  of  the  accommodations  provided  for  mails  and 
agents,  with  the  dimensions,  fixtures,  and  furniture  of  the 
car  or  apartment  allotted  to  their  use,  and  a  statement  of 
the  number  of  trips  per  week  in  each  direction. 

*  •  «  «  *  ♦  « 

"  No  general  sjrstematic  revision  and  readjustment  of  these 
rates,  based  upon  the  returns  received,  has  yet  been  at- 
tempted, but  in  a  number  of  cases  of  disagreement  between 
the  department  and  railroad  companies  the  returns  have 
been  used  as  a  guide  to  a  proper  settlement  of  the  dispute; 
and,  as  the  terms  of  existing  contracts  expire  and  it  be(M>mes 
necessary  to  enter  into  new  engagements,  it  is  expected  that 
such  changes  will  from  time  to  time  be  made  as  will  eventuate 
ultimately  in  the  nearest  practicable  approach  to  a  i>erfeGt 
classification  of  railroad  routes  and  graduation  of  their  pay 
according  to  the  comparative  value  and  importance  of  the 
service  they  perform." 

The  result  furnished  data  for  each  route  respecting  the 
whole  weights  of  mails  carried  in  each  direction,  the  total 
weight  and  the  average  weight  carried  the  whole  distance 
for  the  80  consecutive  working  days,  and  the  average  weight 
carried  the  whole  distance  per  day,  ascertained  by  dividing 
such  average  total  weight  by  80,  the  size  of  mail  car  or 
apartment,  and  the  number  of  trips  performed  per  week. 

In  the  years  1868,  1869,  1870,  1871,  and  1872  revisions 
and  readjustments  of  the  rates  of  pay  on  railroad  routes 
were  made  under  the  terms  of  the  law  of  1845  according  to 
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classifications  based  upon  the  returns  of  the  weight  of  the 
mails  conveyed  and  the  accommodations  provided  for  the 
mails  and  the  agents  of  the  department,  ascertained  in  the 
manner  above  stated. 

In  the  revision  and  consolidation  of  the  statutes  relating 
to  the  Post  Office  Department  in  1872, 17  Stats.  L.,  309,  the 
principal  provisions  of  the  law  of  1845  were  reenacted,  as 
follows : 

I*  Sec.  210.  That  the  Postmaster  Greneral  shall  arrange  the 
railway  routes  on  which  the  mail  is  carried,  including  those 
in  which  the  service  is  partly  by  railway  and  partlv  by 
steamboat,  into  three  classes,  according  to  the  size  oi  the 
mails,  the  speed  at  which  they  are  carried,  and  the  frequency 
and  importance  of  the  service,  so  that  each  railway  com- 
pany shall  receive,  as  far  as  practicable,  a  proportionate  and 
]ust  rate  of  compensation,  according  to  the  service  per- 
formed. 

^'  Sec.  211.  That  the  pay  for  carrying  the  mail  on  any  rail- 
way of  the  first  class  shall  not  exceed  three  hundred  dollars 
per  mile  per  annum;  on  any  railway  of  the  second  class  it 
shall  not  exceed  one  hundred  dollars  per  mile  per  annum; 
and  on  any  railway  of  the  third  class  it  shall  not  exceed 
fifty  dollars  per  mile  per  annum;  but  if  one-half  the  service 
on  any  railway  is  required  to  be  performed  in  the  night- 
time the  Postmaster  General  may  pay  twenty-five  per  centum 
in  addition  to  the  above  maximum  rates. 

^  Sec.  212.  That  if  the  Postmaster  Greneral  is  unable  to 
contract  for  carrying  the  mail  on  any  railway  route  at  a 
compensation  not  exceeding  the  maximum  rates  herein  pro- 
vided, or  for  what  he  may  deem  a  reasonable  and  fair  com- 
pensation, he  may  separate  the  letter  mail  from  the  other 
mail  and  contract,  either  with  or  without  advertising,  for 
carrying  such  letter  mail  by  horse  express  or  otherwise  at 
the  greatest  speed  that  can  reasonably  be  obtained,  and  for 
carrying  the  other  mail  in  wagons,  or  otherwise,  at  a  slower 
^  rate  of  speed." 

The  following  year  Congress  passed  the  act  of  March  3, 
1873,  17  Stats.  L.,  558,  which  makes  appropriation  for  car- 
rying the  mails,  and  also  provides  as  follows : 

^^  For  increase  of  compensation  for  the  transportation  of 
mails  on  railroad  routes  upon  the  condition  and  at  the  rates 
hereinafter  mentioned,  five  hundred  thousand  dollars,  or  so 
much  thereof  as  may  be  necessary:  Provided j  That  the 
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Postmaster  General  be,  and  he  is  hereby,  authorized  and 
directed  to  readjust  the  compensation  hereafter  to  be  paid 
for  the  transportation  of  mails  on  railroad  routes  upon  ihe 
conditions  and  at  the  rates  hereinafter  mentioned,  to  wit: 
That  the  mails  shall  be  conveyed  with  due  frequency  and 
speedy  that  sufficient  and  suitable  room,  fixtures,  and  furni- 
ture, in  a  car  or  apartment  properly  lighted  and  warmed, 
bhall  be  provided  lor  route  agents  to  accompany  and  dis- 
tribute the  mails ;  and  that  the  pay  per  mile  per  annum  shall 
not  exceed  the  following  rates,  namely :  On  routes  carrying 
their  whole  length  an  average  weight  of  mails  per  day  of 
two  hundred  pounds,  fifty  dollars;  five  hundred  pounds, 
seventy-five  dollars;  one  thousand  pounds,  one  hundred  dol- 
lars ;.  one  thousand  five  hundred  pounds,  one  hundred  and 
twenty-five  dollars;  two  thousand  pounds,  one  hundred  and 
fifty  aollars ;  three  thousand  five  hundred  pounds,  one  hun- 
dred and  seventy-five  dollars;  five  thousand  pounds,  two 
hundred  dollars,  and  twenty-five  dollars  adoitional,  for 
every  additional  two  thousand  pounds,  the  average  weight 
to  be  ascertained  in  every  case  by  the  actual  weighing  of  the 
mails  for  such  a  number  of  successive  working  days,  not  less 
than  thirty,  at  such  times  after  June  thirtieth,  eishtoen  hun- 
dred and  seventy-three,  and  not  less  frequently  than  once  in 
every  four  years,  and  the  result  to  be  stated  and  verified  in 
such  form  and  manner  as  the  Postmaster  General  may 
direct" 

The  said  provision  of  the  act  of  1878  was  embodied  in 
Bevised  Statutes,  section  4002,  as  follows : 

"Sec.  4002.  The  Postmaster  General  is  authorized  and 
directed  to  readjust  the  compensation  hereafter  to  be  paid 
for  the  transportation  of  mails  on  railroad  routes  upon  the 
conditions  and  at  the  rates  hereinafter  mentioned: 

"  First.  That  the  mails  shall  be  conveyed  with  due  fre- 

auency  and  speed,  and  that  sufficient  and  suitable  room, 
xtures,  and  furniture,  in  a  car  or  apartment  properly 
lighted  and  warmed,  shall  be  provided  for  route  agents  to 
accompany  and  distribute  the  mails. 

"  Second.  That  the  pa^  per  mile  per  annum  shall  not  ex- 
ceed the  following  rates,  namely:  On  routes  carrying  their 
whole  length  an  average  weight  of  mails  per  day  of  two 
hundred  pounds,  fifty  dollars;  five  hundred  pounds,  seventy- 
five  dollai*s;  one  thousand  pounds,  one  hundred  dollars;  one 
thousand  five  hundred  pounds,  one  hundred  and  twenty- 
five  dollars;  two  thousand  pounds,  one  hundred  and  fifty 
dollars;  three  thousand  five  hundred  pounds,  one  hundred 
and  seventy-five  dollars ;  five  thousand  pounds,  two  hundred 
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dollars,  and  twenty-five  dollars  additional  for  every  addi- 
tional two  thousand  pounds,  the  average  weight  to  be  ascer- 
tained, in  every  case,  by  the  actual  weighing  of  the  mails 
for  such  a  number  of  successive  working  days,  not  less  than 
thirty,  at  such  times,  after  June  thirtietn,  eighteen  hundred 
and  seventy-three,  and  not  less  frequently  than  once  in  everv 
four  years,  and  the  result  to  be  stated  and  verified  in  such 
form  and  manner  as  the  Postmaster  Greneral  may  direct." 

Prior  to  July  1, 1876,  the  weighing  was  done  by  the  rail- 
road companies  transporting  the  mails  as  above  set  forth. 
Subsequent  to  that  time,  by  virtue  of  an  act  of  Congress 
approved  March  8,  1875,  18  Stat.  L.,  451,  the  weighing  was 
done  by  Government  agents  under  the  direction  of  the  Post- 
master General,  the  latter  act  providing : 

''And  out  of  the  appropriation  for  inland  mail  transpor- 
tation the  Postmaster  General  is  authorized  hereafter  to 
pay  the  expenses  of  taking  the  weights  of  mails  on  railroad 
routes,  as  provided  by  the  act  entitled  'An  act  maldng  ap- 
propriations for  the  service  of  the  Post  Office  Department 
for  the'  vear  ending  June  thirtieth,  eijghteen  hunared  and 
seventy-four,'  approved  March  third,  eighteen  hundred  and 
seventy-three:  and  he  is  hereby  directed  to  have  the  mails 
weighed  as  often  as  now  provided  bv  law  by  the  employees 
of  tiie  Post  Office  Department,  and  have  the  weights  stat^ 
and  verified  to  him  bv  said  employees  under  such  instruc- 
tions as  he  may  consider  just  to  the  Post  Ofjlce  Departm^ent 
and  the  railroad  companies.'^ 

lY.  Subsequent  to  the  act  of  1878  the  Postmaster  General, 
for  the  purpose  of  putting  said  act  into  effect,  adopted  the 
division  of  the  United  States,  theretofore  made  into  four 
sections,  and  had  the  mails  weighed  and  the  annual  com- 
pensation for  a  term  of  four  years  fixed  for  all  railway 
routes  in  one  section  each  year. 

Before  the  compensation  was  fixed  for  any  route  the  Post- 
master General  secured  from  the  company  performing  the 
service  an  agreement  in  the  form  following : 

"The  company  named  below  a^ees  to  accept  and  per- 
form mail  service  upon  the  conditions  prescribed  by  law 
and  the  regulations  of  the  department  applicable  to  railroad 
mail  service.^' 

After  the  weighing  of  the  mails  was  completed  and  the 
oompensation  for  the  transportation  thereof  was  fixed  for 
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the  term  the  Postmaster  Greneral  caused  to  be  sent  to  each 
railroad  company  a  notice  in  the  form  following : 

^^The  compensation  for  the  transportation  of  mails  on 

route  No.  — ,  between and ,  has  been  fixed  from 

July  1,  18—,  to  June  80,  18—,  under  act  of  March  8,  1873, 
upon  returns  showing  the  amount  and  character  of  the 

service  for  30  successive  working  days,  commencing ^ 

18 — ,  at  the  rate  of  $ per  annum,  being  $ per 

mile  for miles. 

^'  This  adjustment  is  subject  to  future  orders  and  to  fines 
and  deductions,  and  is  based  on  a  service  of  not  less  than  six 
round  trips  per  week." 

After  the  passage  of  said  act  of  March  8,  1878,  whereby 
the  weighings  were  required  to  be  made  under  direction  of 
the  Postmaster  General  as  above  stated  the  mails  were 
weighed  for  80  successive  days,  exclusive  of  Sundays,  on 
routes  not  carrying  mails  on  Sundays,  and  on  85  successive 
days,  inclusive  of  Sundays,  on  routes  carrying  mails  on  Sun- 
days. The  totals  of  the  weighings  in  each  class  were  used 
as  a  dividend,  and  in  both  classes  30  was  used  as  a  divisor. 
The  quotient  so  obtained  was  treated  as  the  average  weight 
of  mails  per  day  carried.  This  practice  was  followed  until 
1907,  and  the  mails  were  carried  and  paid  for  accordingly. 

V.  The  act  of  Congress  approved  July  12,  1876,  making 
appropriations  for  the  expenses  of  the  Post  Office  Depart- 
ment for  the  fiscal  year  ending  June  30, 1878,  made  a  deduc- 
tion of  10  per  cent  upon  the  compensation  theretofore  fixed 
for  the  transportation  of  mails,  under  the  act  of  March  3, 
1873,  and  the  Postmaster  General  in  administering  this  act 
obtained  the  average  of  mails  carried  in  the  same  manner  as 
he  did  in  administering  the  act  of  March  3,  1873,  and  the 
same  method  was  pursued  in  determining  the  average  weight 
of  mails  and  compensation  therefor  under  the  act  of  June 
17, 1878,  making  appropriations  for  the  expenses  of  the  Post 
Office  Department  for  the  fiscal  year  ending  June  30,  1879. 

VI.  In  his  report  for  the  fiscal  year  ending  June  30, 1884, 
the  Postmaster  General  refers  to  the  matter  of  ^'railroad 
rates,"  as  embodied  in  the  report  of  the  Second  Assistant 
Postmaster  Greneral,  to  which  he  called  careful  attention,  and 
adds  that  ^^it  is  important  that  the  rates  paid  should  be 
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arrived  at  by  some  equitable  method."    He  says  that  in  the 

50  years  intervening  between  1884;  and  1884  ^'  legislation  has 
touched  this  subject  but  four  times" — ^in  1888,  1839,  1845, 
and  1878;  that  while  the  system  of  1873  was  an  improve- 
ment on  what  went  before,  it  was  "still  objectionable," 
"since  it  undertakes  to  pay  for  weight  chiefly,"  and  that 
the  pay  per  ton  per  mile  ranged  from  8  to  96  cents.  He 
recommended  the  passage  of  a  proposed  bill  as  follows: 

"  PROPOSED  BnX  FOR  THE  READJUSTMENT  OF  COMPENSATION  FOR 
THE  TRANSPORTATION  OF  THE  MAILS  ON  RAILROAD  ROUTES. 

^Be  it  enacted  by  the  Senate  and  House  of  Representa- 
tives of  the  United  States  of  America  in  Congress  assem- 
bled^ That  the  Postmaster  General  is  authorized  and  directed 
to  readjust  the  compensation  to  be  paid  for  the  transporta- 
tion of  the  mails  on  railroad  routes  upon  the  conditions  and 
at  the  rates  hereinafter  mentioned,  and  which  shall  take 
effect  July  first,  eighteen  hundred  and  eighty-five. 

"First.  That  the  mails  shall  be  carried  upon  any  train 
at  the  request  of  the  Postmaster  General ;  and  railroad  com- 

Sanies  shall  provide  necessary  depot  rooms,  with  heat  and 
ght  for  the  same ;  shall  reoeive  the  mails  from  and  deliver 
the  mails  to  the  Post  Office  Department  at  depots ;  ^all  put 
the  mails  into  and  out  of  the  cars;  shall  transfer  the  mails 
between  trains  at  depots,  and  shall  transport  the  superin- 
tendent and  assistant  superintendents  of  tne  Railway  Mail 
Service  and  post-office  inspectors  upon  the  exhibition  of 
their  credentials,  and  railway  postal  clerks  over  the  lines 
upon  which  they  may  be  assigned  to  duty. 

"  Second.  That  the  compensation  for  carrying  closed  mails 
in  baggage  cars  and  for  railway  post-office  service,  the  mini- 
mum car  width  in  every  case  being  hereby  fixed  at  eight  feet 
and  six  inches,  inside  measurement,  or  its  equivalent  m  fioor 
roace,  shall  not  exceed  the  foUowinj^  rates,  namely.  For 
closed  mails,  fiv^  mills  per  linear  loot  of  space  (inside 
measurement)  per  mile  run;  and  for  two  hundred  pounds 
of  mail  or  less  ttie  equivalent  of  six  linear  inches  snail  be 
required;  for  five  hundred  poimds  one  foot,  and  for  each 
additional  five  hundred  pounds  one  foot.  For  railwav  post- 
office  service,  at  a  rate  of  speed  of  twenty  or  less  miles  per 
hour  from  terminus  to  terminus,  five  mills  per  linear  foot 
of  space  (inside  measurement)  per  mile  run;  and  for  each 
additional  two  miles  per  hour  to  and  including  thirty  miles 
per  hour,  one-tenth  of  a  mill,  and  for  each  additional  mile 
per  hour,  one-tenth  of  a  mill.    And  the  adjustment  of  space 
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by  linear  feet  for  railway  post-offioe  service  shall  be  as  fol- 
lows: For  a  daily  average  of  from  twenty-five  to  five  hun- 
dred pounds  of  mail,  not  to  exceed  thirteen  feet;  from  five 
hundred  to  one  thousand  pounds,  not  to  exceed  fifteen  feet; 
from  one  thousand  to  two  thousand  pounds,  not  to  exceed 
twenty-five  feet;  from  two  thousand  to  four  thousand 
pounds,  not  td^exceed  forty  feet;  from  four  thousand  to  five 
thousand  pounds,  not  to  exceed  forty-five  feet;  for  six 
thousand  pounds,  fifty  feet;  eight  thousand  pounds,  sixty 
feet;  the  weight  to  be  ascertained  by  a  weighing  of  not  less 
than  twenty-eight  consecutive  days ;  and  in  all  railway  post 
offices  the  load  shall  not  exceed  double  the  greatest  weight 
for  the  respective  lengths  as  herein  provided;  and  for  any 
gross  weight,  if  carried  on  two  or  more  trains  daily,  the 
space  may  be  subdivided  upon  the  basis  of  amomits  of  si>ace 
for  lower  weights  as  the  nature  of  the  service  may  require; 
and  no  additional  space  shall  be  required  or  paid  for  unless 
found  to  be  necessary:  Provided^  That  the  pay  for  the 
transportation  of  mails  upon  any  railroad  route  for  six 
round  trips  per  week  shall  not  be  less  than  thirty-five  dollars 
per  mile  per  annum;  but  the  Postmaster  General  may  in- 
crease the  compensation  upon  any  railroad  route  not  to  ex- 
ceed fifty  per  centum  per  annimi  for  special  mail  trains  per- 
forming service  upon  schedules  fixed  by  him;  and  at  any 
Sost  office  contiguous  to  a  railroad  route,  and  where  trains 
o  not  make  regular  stops,  the  Postmaster  General  may  re- 
quire that  the  mails  shall  be  exchanged  directly  with  the 
railway  post  office  at  the  nearest  available  point  upon  the 
track ;  and  the  Postmaster  General  may  allow  to  postmasters 
at  post  offices  of  the  third  and  fourth  classes,  located  not 
more  than  one- fourth  of  a  mile  from  railroad  stations,  not 
to  exceed  twenty-four  and  twelve  dollars  per  annum,  re- 
spectively, in  each  case,  for  the  exchange  or  mails  as  often 
as  may  be  necessary  between  such  post  offices  and  stations; 
and  in  any  case  where  the  allowance  herein  provided  ^all 
be  insufficient  to  procure  the  proper  exchange  of  mails,  the 
Postmaster  General  may  invite  proposals  for  mail-messenger 
service  and  make  an  award  thereof  under  such  regulations 
as  he  may  prescribe :  Provided  further^  That  the  Postmaster 
General  may  employ  mail-messenger  service  at  separating 
post  offices.  And  no  postmaster,  assistant  postmaster,  or 
clerk  employed  in  any  post  office  where  the  cost  for  the  car- 
riage of  the  mail  is  based  upon  an  advertisement,  or  is  ad- 
justed by  an  allowance  otherwise  than  as  herein  provided, 
shall  have  any  interest  in  its  transportation.  And  all  acts 
and  parts  of  acts  inconsistent  or  in  conflict  with  the  pro- 
visions of  this  act  are  hereby  repealed:  Provided  further^ 
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That  nothing  herein  shall  be  construed  to  repeal  or  change 
existing  law,  in  so  far  as  it  discriminates  against  land-grant 
or  subsidy  railroads,  in  fixing  relative  rates  of  compensation 
to  such  railroads  for  the  transportation  of  the  mails." 

Following  this  report  said  bill  was  introduced  in  the 
House,  but  no  action  was  taken  by  the  House  on  said  bills, 
H.  R.  8057  and  6124 ;  Forty-ninth  Congress. 

In  September,  1884,  the  then  Postmaster  General  prepared 
and  issued  an  order  in  the  form  following : 

"  Order  No.  44' — ^Hereafter,  when  the  weight  of  mails  is 
taken  on  the  railroad  routes  performing  service  seven  days 
per  week,  the  whole  number  of  days  the  mails  are  weighed, 
whether  thirty  or  thirty-five,  shall  be  used  as  a  divisor  for 
obtaining  the  average  weight  per  day." 

Thereafter,  October  22,  1884,  the  succeeding  Postmaster 
General  submitted  the  question  to  the  Attorney  General  for 
his  opinion  as  to  whether  the  method  adopted  was  a  proper 
construction  of  the  act  of  March  3, 1873. 

"  Sir  :  The  act  of  March  3, 1873, 17  Stat.  L.,  p.  568,  regu- 
lating the  pay  for  carrying  the  mails  on  railroad,  routes, 
provides: 

'^  *'  That  the  pay  per  mile  per  annum  shall  not  exceed  the 
following  rates,  namely : 

"'On  routes  carrying  their  whole  length  an  average 
weight  of  mails  per  day  of  200  pounds,  $50 ;  500  pounds,  $75 ; 
1,000  pounds,  $100;  1,500  pounds,  $125;  2,000  pounds,  $150; 
3,500  pounds,  $175,  etc.    ^    ♦    *» 

" '  The  average  weight  to  be  ascertained  in  every  case  by 
the  actual  weighing  of  the  mails  for  such  a  number  of  suc- 
cessive working  days,  not  less  than  thirty    *    *    *.' 

"Upon  a  large  number  of  the  railroad  routes  mails  are 
carried  on  six  days  each  week — ^that  is  no  mail  is  carried  on 
Sunday.  On  others  they  are  carried  on  every  day  in  the 
year. 

"It  has  been  the  practice  since  1873,  in  arriving  at  the 
average  weight  of  mails  per  day  on  these  classes  of  service 
to  treat  the  ^^successive  working  days '  as  being  composed  of 
six  secular  or  working  days  in  the  week,  which  is  explained 
by  the  foregoing  illustrations: 

"Two  routes,  Nos.  1  and  2,  over  each  of  which  318  tons 
of  mails  are  carried  annually. 

"On  route  No.  1  mails  are  carried  twice  daily,  except 
Sunday,  six  days  per  week,  and  are  weighed  30  successive 
worting  days,  covering  usually  a  period  of  85  days.    The 
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result  is  divided  by  80  and  an  average  weight  of  mails  per 
day  of  2,000  is  obtained. 

Trangportation  per  mile  of  road  per  annam miles..  1, 252 

Weight  per  mile  of  road  per  annam tons..      818 

Pay  per  ton  per  mile  of  road  per  annum cents..  47. 92 

Pay  per  mile  run  of  road  per  annum do..  11-  09 

Rate  of  pay  allowed  per  mile  per  annum $150 

^^  On  route  No.  2  mails  are  carried  twice  dail^,  seven  days 
per  week,  and  weighed  for  80  successive  working  days  and 
for  the  intervening  Sundays,  the  weight  on  the  Sundays 
being  treated  as  ii  carried  on  Mondays,  the  weighing  as 
before  covering  usually  a  period  of  35  days.  The  result 
is  divided  by  30  and  an  average  weight  of  mails  per  day  of 
2,000  pouncis  is  obtained. 

Transportation  per  mile  of  road  per  annum miles..  1, 460 

Weight  per  mile  of  road  per  annum tons..      813 

Pay  per  ton  per  mile  of  road  per  annum cents..  47. 92 

Pay  per  mile  run do 10.02 

Rate  of  pay  allowed  per  mile  per  annum |160 

^^  I  have  thought  it  necessary  to  give  the  foregoing  illus- 
trations in  order  that  the  practice  of  this  department  under 
the  law  cited  may  readily  appear,  and  I  will  thank  you  to 
advise  me  whether  that  practice  is  in  compliance  with  or  in 
violation  of  the  statute. 

^'  If  not  in  conformity  with  the  law,  will  you  please  indi- 
cate the  correct  method  by  which  the  average  weight  per 
day  should  be  obtained  and  the  compensation  adjusted 
thereon  ? 

"Very  respectfuDy, 

"  Frank  Hatton, 

^Postmaster  General. 
"Hon.  B.  H.  Brewster, 

^^ Attorney  Oeneraly  Department  of  Justice^ 

In  reply,  the  Acting  Attorney  General  gave  his  opinion 

as  below : 

"Department  op  Justice, 

^^Washinffton,  October  SI,  188i. 

"  The  Postmaster  General. 

"  Sir  :  I  have  considered  your  communication  of  the  22d 
instant  requesting  to  know  whether  the  construction  placed 
by  the  Post  Office  Department  on  section  4002,  sulraection  2, 
prescribing  the  mode  in  which  the  average  of  the  weight  of 
mails  transported  on  railroad  routes  shsul  be  ascertained  is 
correct,  am  of  the  opinion  that  that  construction  is  correct, 
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and  that  a  departure  from  it  would  defeat  the  intention  of 
the  law  and  cause  no  little  embarrassment. 

^^  I  have  the  honor  to  be,  your  obedient  servant, 

"  Wm.  a.  Maury, 
^^ Acting  Attorney  General?^ 

This  Order  No.  44  was  thereafter,  in  January,  1886,  re- 
voked, and  no  weighings  having  occurred  in  the  meantime, 
it  never  had  any  practical  operation  or  result. 

VII.  What  is  called  "  a  documentary  history  of  the  Rail- 
way Mail  Service  from  its  origin  in  1884  to  the  present 
time,"  prepared  by  the  general  superintendent  of  the  Rail- 
way Mail  Service,  was  transmitted  to  the  Senate  with  a  let- 
ter by  the  Postmaster  General  on  January  21,  1885,  in 
compliance  with  a  resolution  of  the  Senate,  and  among 
other  things  said  document  refers  to  the  method  of  obtain- 
ing the  weights  of  mail  carried.  Said  document  was 
printed  as  Senate  Executive  Document  40,  Forty-eighth 
Congress,  second  session. 

VIII.  The  act  of  March  8, 1905,  88  Stat.  L.,  1088,  changes 
the  minimmn  weighing  period  provided  by  the  act  of  1878 
so  as  to  require  the  inclusion  of  at  least  90  instead  of  at 
least  80  successive  working  days,  as  follows : 

'^ Provided^  That  hereafter  before  making  the  readjust- 
ment of  pay  for  transportation  of  mails  on  railroad  routes, 
the  average  weight  shall  be  ascertained  by  the  actual  weigh- 
ing of  the  mails  for  such  a  number  of  successive  working 
days,  not  less  than  ninety,  at  such  times  after  June  thirtieth, 
nineteen  hundred  and  five,  and  not  less  frequently  than 
once  in  every  four  years,  and  the  result  to  be  stated  and 
verified  in  such  form  and  manner  as  the  Postmaster  General 
may  direct.". 

The  Post  Office  appropriation  bill  for  the  fiscal  year  end- 
ing June  80,  1906,  as  reported  to  the  House  of  Representa- 
tives by  its  Committee  on  the  Post  Office  and  Post  Roads, 
contained  the  following : 

"For  inland  transportation  by  railroad  routes  ♦  *  ♦ 
$40,900:  Provided^  That  hereafter  before  making  the  read- 
justment of  pay  for  the  transportation  of  mails  on  railroad 
routes,  the  Postmaster  General  shall  have  the  mails  on  such 
routes  weighed,  and  the  average  weight  per  day  ascertained 
for  a  period  or  not  less  than  three  consecutive  months." 
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Said  proviso  was  stricken  out  in  the  House  of  Bepresenta- 
tives  and  the  following  was  adopted  in  lieu  thereof  and  be- 
came a  part  of  the  act  approved  March  3, 1905 : 

'^Providedj  That  hereafter  before  making  the  readjustment 
of  pay  for  transportation  of  mails  on  railroad  routes,  the 
average  weight  i^all  be  ascertained  by  actual  weighing  of 
the  mails  for  such  a  number  of  successive  working  days,  not 
less  than  ninety,  at  such  times  after  Jime  thirtieth,  nmeteen 
hundred  and  five,  and  not  less  frequently  than  once  in  everv 
four  years,  and  the  result  to  be  stated  and  verified  in  such 
form  and  manner  as  the  Postmaster  General  may  direct." 
Cong.  Rec,  58th  Cong.,  3d  sess.,  p.  1744. 

In  the  administration  of  said  act  the  Postmaster  General 
made  no  change  in  the  said  system  of  weighing  the  mails 
theretofore  adopted,  except  to  weigh  the  mails  for  a  period 
of  105  days  instead  of  for  a  period  of  35  days,  and  to  use  as 
a  divisor  90  instead  of  30  to  ascertain  the  average  weight, 
until  the  issuance  of  Order  412,  set  forth  in  Finding  X. 

IX.  At  the  second  session  of  the  Fifty-ninth  Congress  the 
Committee  on  Post  Offices  and  Post  Roads  of  the  House  of 
Representatives  prepared  and  introduced  a  bill  making  ap- 
propriations for  expenses  of  the  Post  Office  Deparment  for 
the  fiscal  year  ending  June  30, 1908,  and  the  same  became  law 
on  March  2,  1907.  As  drawn  by  said  committee  said  bill 
contained,  among  other  things,  the  following  provision : 

"  Provided^  That  hereafter  the  average  weight  per  day  be 
ascertained,  in  every  case,  by  the  actual  weighing  of  the 
mails  for  such  a  number  of  successive  days,  not  less  than  one 
hundred  and  five,  at  such  times  and  not  less  frequently  than 
once  in  every  four  years,  and  the  result  to  be  stated  and  veri- 
fied in  such  form  and  manner  as  the  Postmaster  General  may 
direct." 

Said  bill  was  accompanied  by  a  report  of  said  committee 
which  fully  explained  the  construction  and  practice,  under 
said  previous  acts  of  Congress,  in  the  weighing  of  the  mails, 
and  that  the  purpose  of  said  provision  in  the  bill  was  to 
change  the  method  of  ascertaining  the  daily  average  weights 
by  requiring  that  all  of  the  days  in  the  weighing  period  be 
included  in  the  divisor.  There  was  extensive  debate  in  the 
House  on  said  provision,  in  which  many  Members  partici- 
pated.   In  said  debate  the  chairman  of  said  committee  and 
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other  Members  of  the  House  stated  and  discussed  the  his- 
tory, as  hereinbefore  narrated,  of  said  existing  practice  of 
including  the  secular  days  only  in  the  divisor  of  weights. 
Before  the  House  had  acted  on  said  provision  a  motion  was 
made  to  amend  the  bill  by  inserting  the  following  proviso, 
referring  to  the  sum  appropriated  for  the  Railway  Mail 
Service: 

^^Providedj  That  no  part  of  this  sum  shall  be  expended  in 
payment  for  transportation  of  the  mails  by  railroad  routes 
where  the  average  weight  of  mails  per  day  has  been  com- 

Suted  by  the  use  of  a  divisor  less  than  the  whole  number  of 
ays  such  mails  have  been  weighed." 

A  point  of  order  was  made  against  this  amendment  on  the 
ground  that  it  changed  existing  law,  and  the  Chair  sustained 
the  point,  observing: 

^  The  existing  law  has  received  a  construction  by  the  offi- 
cers charged  with  the  duty  of  administering  it,  and  that  con- 
struction the  Chair  feels  bound  to  follow.  The  proposed 
amendment  changes  existing  law  as  construed  by  the  proper 
officer  by  changing  the  divisor." 

Upon  appeal  from  the  decision  of  the  Chair,  its  ruling  was 
sustained. 
Another  amendment  was  then  offered,  as  follows : 

^Providedy  That  no  part  of  this  sum  shall  be  expended  in 
payment  for  transportation  of  the  mails  by  railroad  routes 
where  the  average  weight  of  mails  per  day  has  been  com- 
puted by  the  use  of  a  cuvisor  less  than  the  whole  number  of 
working  days  such  mails  have  been  weighed;  and 

^^Provided  further^  That  the  words  '  working  days '  shall 
be  construed  to  mean  days  upon  which  work  m  the  trans- 
portation of  the  mails  by  railroad  routes  is  performed." 

Said  second  amendment  was  also  rejected  after  debate, 
and  said  provision  reported  by  the  Committee  on  Post  Offices 
and  Post  Roads  was  then  stricken  out.  Thereafter  an 
amendment  was  offered,  as  below,  by  the  chairman  of  said 
conmiittee,  and  was  adopted  by  the  House. 

^^The  Postmaster  General  is  hereby  authorized  and  di- 
rected to  readjust  the  compensation  to  be  paid  from  and 
after  the  first  day  of  July,  nineteen  hundrea  and  seven,  for 
the  transportation  of  mail  on  railroad  routes  carrying  their 
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whole  length  an  average  weight  of  mail  per  da;^  of  upward 
of  five  thousand  pounds  bv  making  the  following  changes 
in  the  present  rates  per  mile  per  annum  for  the  transporta- 
tion ot  mail  on  such  routes,  and  hereafter  the  rates  on  such 
routes  shall  be  as  follows: 

^^  On  routes  carrving  their  whole  length  an  average  weight 
of  mail  per  day  of  more  than  five  thousand  poimds  and  less 
thim  forty-eight  thousand  pounds  the  rate  snail  be  five  per 
centum  less  than  the  present  rates  on  all  weight  carried  in 
excess  of  five  thousana  pounds,  and  on  routes  carrying  their 
whole  length  an  average  weight  of  mail  per  day  of  more  than 
forty-eight  thousand  pounds  the  rates  shall  be  five  per 
centum  less  than  the  present  rates  on  all  weight  carried  in 
excess  of  five  thousand  pounds  up  to  forty-eight  thousand 
pounds,  and  for  each  additional  two  thousand  poimds  in 
excess  of  forty-eight  thousand  pounds  at  the  rate  of  nineteen 
dollars  and  twenty-four  cents  upon  all  roads  other  than 
land-erant  roads,  and  upon  all  land-grant  roads  the  rate 
shall  oe  seventeen  dollars  and  ten  cents  for  each  two  thou- 
sand pounds  carried  in  excess  of  said  forty-eight  thousand 
pounds." 

When  said  bill  had  gone  from  the  House  of  Bepresenta- 
tives  to  the  Senate  and  had  been  reported  by  the  Senate 
Committee  on  Post  Offices  and  Post  Roads  an  amendment 
was  offered  in  the  identical  language  of  said  amendment  first 
rejected  by  the  House.  Said  amendment  was  not  debated  or 
explained,  but  was  adopted  by  the  Senate.  The  bill  was  th^i 
sent  to  a  conference  of  the  two  Houses.  In  the  conference 
objection  was  made  on  the  part  of  the  House  of  Representa- 
tives to  said  Senate  amendment,  and  the  committees  of  con- 
ference in  their  reports  recommended  that  the  Senate  recede 
from  the  same,  and  the  two  Houses  adopted  said  reports 
and  passed  the  bill  with  said  amendment  stricken  out,  but 
containing  said  provision  which  had  been  inserted  by 
amendment  in  the  House  of  Representatives. 

When  offering  said  amendment  which  was  adopted  in  the 
House,  the  chairman  of  the  Committee  on  Post  Offices  and 
Post  Roads  pointed  out  that  the  pending  bill  had  provided 
four  distinct  reductions  (including  the  three  carried  in  the 
provision  hereinbefore  set  out)  in  the  compensation  of  rail- 
way mail  carriers,  and  he  explained  that  two  of  said  four  re- 
ductions, viz,  that  carried  by  the  amendment  he  was  offering 
and  one  other,  relative  to  pay  for  post-office  cars,  had  been 
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selected  as  those  which  the  House  apparently  preferred  to 
adopt. 

X.  Thereafter  the  Postmaster  General  on  March  2,  1907, 
and  June  7, 1907,  respectively,  issued  orders  as  follows : 

"  Order  No.  166. — ^That  when  the  weight  of  mail  is  taken 
on  railroad  routes  the  whole  number  of  days  the  mails  are 
weighed  shall  be  used  as  a  divisor  for  obtaining  the  average 
weight  per  day. 

"  Order  No.  i/«.— Ordered,  that  Order  165,  dated  March 
2,  1907,  be,  and  the  same  is  hereby,  amended  to  read  as  fol- 
lows: 

"  That  when  the  weight  of  mail  is  taken  on  railroad  routes 
the  whole  number  of  days  included  in  the  weighing  period 
shall  be  used  as  a  divisor  for  obtaining  the  average  weight 
per  day.'' 

In  accordance  with  the  last-named  order  for  all  weighings 
and  readjustments  made  subsequent  to  its  promulgation,  the 
Postmaster  General  weighed  the  mails  on  railroad  routes  for 
105  days  and  divided  the  aggregate  weights  by  105,  and  the 
readjustments  were  made  on  the  average  weight  per  day  so 
computed,  and  the  claimant  company  was  paid  accordingly. 

Thereafter  the  Postmaster  General  submitted  to  the  Attor- 
ney General  the  Order  No.  412  for  an  opinion  as  to  its  legal- 
ity, and  the  Attorney  General,  under  date  of  September  27, 
1907,  rendered  an  opinion  sustaining  the  legality  of  said 
order,  26  A.  G.  Op.,  930. 

XI.  As  the  quadrennial  term  for  which  readjustments  had 
been  made  on  the  routes  of  the  claimant,  as  set  forth  in  Sec- 
tion I  hereof,  would  expire  by  limitation  June  30,  1907,  the 
Postmaster  General,  on  February  12, 1907,  notified  the  claim- 
ant of  direction  given  to  weigh  the  mails  on  such  routes. 
Accompanying  said  notice  there  was  sent  to  the  claimant  a 
Post  Office  Department  distance  circular,  known  as  Form 
No.  2504,  which  it  was  requested  to  fill  out  with  certain 
specific  information  called  for  thereon  and  to  return  the 
completed  circular  to  the  Second  Assistant  Postmaster  Gen- 
eral. As  transmitted  to  the  claimant  the  form  contained  an 
agreement  clause  to  be  executed  by  a  principal  officer  of  the 
company,  as  follows : 

^  The  company  named  below  agrees  to  accept  and  perform 
mail  service  upon  the  conditions  prescribed  by  law  and  the 
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regulations  of  the  department  applicable  to  railroad  mail 

service." 

On  September  16, 1907,  after  the  completion  of  the  weigh- 
ing of  the  mails  on  its  routes,  the  claimant  returned  to  the 
Second  Assistant  Postmaster  General  the  completed  distance 
circular  containing  the  agreement  clause  set  forth  thereon, 
executed  by  its  president,  with  specific  exception  thereto 
noted  to  Order  No.  165  and  to  Order  No.  412.  The  agree- 
ment clause,  as  modified  by  the  claimant's  exception  and  as 
executed  by  it,  reads  as  follows : 

^^  The  company  named  below  agrees  to  accept  and  perform 
mail  service  iu>on  the  conditions  prescribed  by  law  and  the 
regulations  oi  the  department  applicable  to  railroad  mail 
service;  exertion  taken  to  Order  No.  165,  issued  by  the 
Postmaster  General  March  2, 1907,  and  Order  No.  412,  issued 
by  the  Postmaster  General  Jime  7, 1907.  (See  attached  letter 
of  protest  bearing  date  of  July  1, 1907.) 

"  S.  M.  Fblton, 
^^President  or  General  ManagerJ* 

Accompanjring  the  returned  distance  circular  was  a  letter 
from  the  claimant  to  the  Second  Assistant  Postmaster  Gen- 
eral stating  its  protest  against  certain  practices  of  the  Post 
Office  Department  in  language  as  follows: 

*'  [8.  M.  Felton,  president] 

^  The  Chicago  &  Alton  Bailroad  Compant, 

"  Office  of  the  PREsmEKT, 

"  Chicago,  July  i,  1907. 

"  Railway  Mail  Service — ^Distance  Circulars,  Koute  185017. 

"  Hon.  James  T.  McCleaht, 

"  Second  Assistant  Postmaster  Generaly 

Washington,  D.  C. 

^^Dear  Sib:  In  submitting  distance  circular  for  route 
185017  in  connection  with  the  quadrennial  readjustment  of 
July  1,  1907,  in  view  of  the  reductions  of  mail  pay,  loss  of 
mail  revenue  from  withdrawal  of  empty  equipment,  change 
in  method  of  ascertaining  the  daily  average  weight,  under 
Postmaster  General's  Orders  165  and  412,  objected  to,  and 
heavy  fines  and  deductions  for  delays  and  otherwise,  protest 
is  hereby  respectfully  made: 

^'  1.  Against  fines  or  reductions  for  late  mail  trains,  be- 
lieving the  Post  Office  Department  should  accept  schedules 


49  a  cii.]       Chicago  &  Alton  R.  B.  Co.  v.  U.  S.  485 

I  I   I  !■■■ 

Btp«rter*i    SiateMoat    af    Ik*    Gaie* 

and  trains  as  run,  as  all  qlasses  of  traffic  must  necessarily,  do, 
compensation  being  for  carriage  only. 

^'2.  Against  105  days'  weighing,  beginning  late  in  Feb- 
ruary to  determine  the  daily  average  weight,  as  it  is  believed 
not  to  represent  a  fair  basis. 

'^  3.  Against  furnishing  rooms  at  stations  for  use  of  Post 
Office  Department  employees  for  distribution  of  mail,  with- 
out payment  or  rental  therefor. 

^'4.  Against  the  performance  of  messenger  service  be- 
tween p^  offices  and  stations  at  terminal  and  intermediate 
points  and  between  railway  stations. 

^^6.  Against  setting  mail  cars  at  stations  for  use  as  dis- 
tributing post  offices  for  more  than  a  reasonable  time  neces- 
sarv  for  loading. 

^^6.  Against  furnishing  transportation  other  than  for 
railway  postal  clerks  accompanying  the  mail,  as  provided  by 
Revised  Statute  4000,  sec.  1182,  Postal  Laws  and  Regula- 
tions. 

^^7.  Against  furnishing  space  and  facilities  for  distribu- 
tion of  mail  on  trains  and  lor  traveling  post-office  purposes 
without  specific  space  pay  therefor. 

^  8.  Against  the  practice  of  the  Post  Office  Department  in 
denvin^  railroad  companies  full-line  pay  on  what  it  terms  a 
^half-hne  of  railway  post-office  cars,'  although  the  same 
service  is  required  and  rumished  as  on  a  full  line. 

« RespectfuUy,  „ g  ^  ^^^^ Presided- 

The  Second  Assistant  Postmaster  General  addressed  a 
letter  to  the  claimant  on  October  3, 1907,  replying  to  its  ex- 
ceptions and  protests.    This  letter  is  as  follows: 

"  Post  Office  Depabtment, 
^^  Second  Assistant  Postmaster  General, 

"  Division  of  Railway  Adjustment, 

"  Washington,  October  3, 1907. 
"  Mr.  S.  M.  Felton, 

"  President  Chicago  <&  Alton  R.  R.  Co.,  Chicago,  lU. 

"  Sir  :  This  office  is  in  receipt  of  the  distance  circular  for 
route  No.  135017,  from  Chicago  to  Granite  City,  111.,  filed  by 
ou  for  the  term  beginning  July  1,  1907,  ana  ending  June 
0, 1911,  for  railroad  mail  service  hy  your  company. 
^^Note  is  (stken  of  the  modification  made  by  you  in  the 
agreement  clause  in  which  you  except  Order  No.  165,  issued 
by  the  Postmaster  General  March  2,  1907,  and  Order  No. 
412,  issued  by  the  Postmaster  General  June  7,  1907,  and 
enter  protest  against  other  rules,  regulations,  or  require- 
ments of  the  department  with  respect  to  the  performance  of 


I 


486  December  Term  1918-14.  [49  c.  ck 

service.  In  regard  to  this  I  have  to  advise  you  that  the  de- 
partment will  not  enter  into  contract  with  any  railroad  com- 
pany by  which  it  may  be  excepted  from  the  operation  or 
effect  oi  any  postal  law  or  regulation,  and  it  must  be  under- 
stood that,  in  the  performance  of  service,  from  the  begin- 
ning of  the  contract  term  above  named  and  during  the  con- 
tinuance of  such  performance  of  service,  your  company  will 
be  subject,  as  in  the  past,  to  all  the  postal  laws  and  regula- 
tions which  are  now  or  may  become  applicable  during  the 
term  to  this  service. 

"  Very  respectfully, 

"  J.  T.  McCl^BART, 

'^  Second  Assistant  Postmaster  General.^ 

The  Postmaster  General  caused  the  mails  to  be  weighed 
on  each  of  said  routes  for  105  days,  then  caused  the  average 
daily  weight  carried  thereon  to  be  computed  as  provided  in 
said  Order  No.  412,  and  on  the  basis  of  the  weight  so  ascer- 
tained caused  the  compensation  for  the  service  to  be  calcu- 
lated; and  in  November,  1907,  he  issued  orders  stating  the 
amounts  and  rates  of  such  compensation.  Said  orders  were 
in  the  form  below : 

"No.  of  order,  B-24598.  Railroad  service.  135017-111., 
Chicago  and  Granite  City,  275.74  miles,  42.99  t  a.  w.,  a.  d.  w. 
84.563  lbs.    Chicago  &  Alton  Railroad  Co. 

^*  From  July  1,  1907,  to  June  30,  1911,  pay  the  Chicago  & 
Alton  Railroad  Co.  quarterly,  for  the  transportation  of  the 
mails  between  Chicago  and  Granite  City,  111.,  at  the  rate  of 
$129,796.33  per  annum,  being  $470.72  per  mile  for  275.74 
miles,  and  for  R.  P.  O.  car  service  at  the  rate  of  $33,038.40 
per  annum,  being  $120  per  mile  of  275.32  miles,  Chicago  to 
Granite  City,  for  3  lines  60-foot  cars.  This  adjustment  is 
subject  to  future  orders,  and  to  fines  and  deductions,  and  is 
based  on  a  service  of  not  less  than  6  round  trips  a  week. 

"  G.  V.  L.  Meter, 

"  Postmaster  OeneraUP 

The  Second  Assistant  Postmaster  General  sent  to  the 
claimant  a  notice  of  such  readjustment  of  pay,  as  follows: 

"Post  OrncB  Department, 
"Office  of  the  Second  Assistant 

"  Postmaster  Generaij, 
"Division  of  Railway  Adjustment, 
"  Washir^ton,  D.  C,  Novemher  20^  1907. 

"  Sir  :  The  compensation  for  the  transportation  of  mails, 
etc,  on  route  No.  135017,  between  Chicago  and  Granite  City, 
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HI.,  has  been  fixed  from  July  1, 1907,  to  June  30, 1911  (unless 
otherwise  ordered) ,  under  acts  of  March  3, 1878,  July  12, 1876, 
June  17, 1878,  March  3, 1905,  and  March  2, 1907,  upon  returns 
showing  the  amount  and  character  of  the  service  for  a  num- 
ber of  successive  working  days,  not  less  than  ninety,  com- 
mencing February  20,  1907,  at  the  rate  of  $129,796.33  per 
annum,  being  $470.72  per  mile  for  275.74  miles,  and  pay  is 
allowed  for  use  of  R.  P.  O.  cars  from  July  1,  1907,  to  June 
30,  1911,  at  the  rate  of  $33,038.40  per  annum,  being  $120.00 
per  mile  for  275.32  miles,  Chicago  to  Granite  City,  for  3 
unes  60-foot  cars.  This  adjustment  is  subject  to  future 
orders  and  to  fines  and  deductions,  and  is  based  on  a  service 
of  not  less  than  six  round  trips  per  week. 
"  Very  respectfully, 

"  J.  T.  McCleart, 
^^JSecond  Assistant  Postmaster  Genertd.^ 

Similar  orders  were  issued  and  notices  thereof  sent  to  the 
claimant  following  the  readjustments  made  on  its  other 
routes. 

In  its  said  calculations  the  Post  Office  Department  began 
by  applying  the  same  rates  that  were  named  in  said  act  of 
March  3,  1873,  and  then  made  those  deductions  which  were 
prescribed  respectively  by  said  acts  of  July  12,  1876,  June 
17, 1878,  and  March  2, 1907. 

XII.  The  claimant  continued  to  carry  the  mails  of  the 
United  States  from  and  after  the  1st  day  of  July,  1907,  on  its 
respective  routes  under  such  orders  of  the  Postmaster  G^- 
eral,  as  hereinbefore  set  forth,  and  has  been  paid  for  the 
service  at  the  rates  of  compensation  fixed  by  such  orders. 

XIII.  The  act  making  appropriations  for  the  service  of 
the  Post  Office  Department  for  the  fiscal  year  ended  June  30, 
1909,  as  reported  to  the  House  by  the  committee,  contained 
no  reference  to  the  matter  of  weighings  of  the  mails  or  to 
the  question  of  the  divisor.  While  in  the  Committee  of  the 
Whole  an  amendment  was  offered  providing  in  effect  that  not 
exceeding  six-sevenths  of  the  amount  payable  under  the 
orders  adjusting  pay  in  the  two  contract  sections  to  which 
Order  412  had  not  been  applied  should  be  paid  out  of  the 
appropriation  thereby  made  until  such  adjustment  should 
have  been  made  in  accordance  with  Order  412,  or  until  it 
should  have  been  finally  determined  by  law  that  the  first  or 
then  existing  adjustment  was  binding  upon  the  Government 
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notwithstanding  any  error  or  wrong  in  the  basis  of  such  as- 
certainments. A  point  of  order  was  raised  on  this  in  the 
House,  and  the  Chairman  of  the  Committee  of  the  Whole 
overruled  it,  and  the  amendment  was  agreed  to.  The  bill 
with  the  amendment  was  passed  by  the  House  and  sent  to  the 
Senate.  It  was  reported  from  the  Senate  Committee  on  Post 
Offices  and  Post  Roads  to  the  Senate  with  a  substitute  amend- 
ment for  the  one  passed  by  the  House,  which  substitute 
amendment,  among  ^other  things,  provided  that  the  whole 
niunber  of  days  included  in  the  weighing  period  shall  be 
used  as  a  divisor  for  obtaining  the  average  daily  weight.  A 
point  of  order  was  raised  on  this  in  the  Senate  and  the  Presi- 
dent of  the  Senate  overruled  it,  and  then  the  amendment  was 
agreed  to.  The  bill  with  the  amendment  was  passed  by  the 
Senate.  A  slight  change  was  made  by  the  conferees  of  the 
Senate  and  the  House,  and  their  agreement  was  reported  to 
their  respective  bodies.  The  House,  however,  refused  to 
adopt  the  Senate  amendment  and  the  Senate  receded,  and 
the  provision  failed  of  enactment.  In  the  discussion  of  the 
bill  in  the  Senate  the  active  member  of  the  committee  in  ex- 
plaining the  bill  stated  that  the  provision  was  intended  to 
crystallize  into  law  the  requirement  that  seven  days  instead 
of  six  shall  be  used  as  the  divisor  in  determining  the  amount 
due  the  railroad  companies,  and  the  chairman  of  the  com- 
mittee in  the  House  declared  that  the  provision  ^  makes  per- 
manent law  what  is  now  known  as  the  divisor.  It  is  now  but 
a  department  official  order,  subject  to  change  or  repeal  by 
any  subsequent  official  in  control  of  the  department  By 
making  it  permanent  law  we  avoid  that  possibility." 

.  In  the  annual  reports  for  the  fiscal  year  1907  and  follow- 
ing years  the  Post  Office  Department  stated  its  estimates  of 
expenses  for  transportation  by  railroad  routes,  which  esti- 
mates were  calculated  upon  the  application  of  the  new 
divisor  in  so  far  as  the  same  had  been  applied  from  year  to 
year.  These  reports  reached  Congress  through  the  usual 
channels  of  transmission.  The  report  for  1907  stated  that 
the  railroad  companies  were  dissatisfied  with  the  order  and 
had  modified  their  distance  circulars  by  excepting  to  it 
Notwithstanding  such  protests.  Congress  made  the  appro- 
priations as  submitetd  by  the  department.    The  reports  for 
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1910  and  succeeding  years  further  stated  that  the  railroad 
companies  protested  against  the  use  of  the  new  divisor,  and 
that  suits  had  been  filed  calling  into  question  its  validity. 
In  submitting  its  estimates  for  appropriations  for  the  years 
mentioned  the  department  prepared  them  upon  the  basis  of 
the  application  of  Order  412  in  so  far  as  it  had  been  applied 
from  year  to  year,  and  Congress  made  appropriations  based 
thereon. 

Afr.  Benjamin  Carter  and  Mr.  S.  A.  Putnam  for  the  plain- 
tiflP.   Mr.  F.  Carter  Pope  was  on  the  brief. 

Mr.  Assistant  Attorney  General  Huston  Thompson^  Mr. 
Joseph  Stewart  {Second  Assistant  Postmaster  General) ,  and 
Mr.  P.  M.  Ashford  for  the  defendants'  motion.  Former  As- 
sistant Attorney  General  J.  Q.  Thompson  and  Mr.  S.  S.  Ash- 
haugh  were  on  the  brief. 

Campbell,  Chief  Justice^  delivered  the  opinion  of  the 
court: 

Early  in  1907  the  Postmaster  General  issued  an  order,  No. 
165,  which  was  modified  in  June,  1907,  whereby  he  gave 
notice  to  the  claimant  and  other  railroad  companies  engaged 
in  carrying  the  mails  that  for  the  quadrennial  term  commenc- 
ing  July  1,  1907,  he  would  use  for  a  divisor  in  ascertaining 
the  average  daily  weights  of  the  mails  the  whole  number  of 
days  included  in  the  weighing  period.  By  this  was  meant 
that  he  would  use  as  the  divisor  105  days,  that  being  the 
number  of  days,  including  Sundays,  comprised  within  the 
period  of  90  successive  working  days.  The  claimant  company 
claims  that  the  mails  should  have  been  weighed  for  105  days, 
the  aggregate  of  these  weighings  taken  as  a  dividend  and  90 
taken  as  a  divisor  and  tlie  quotient  be  accepted  as  the  average 
weight  per  day,  insisting  that  such  had  been  for  over  80 
years  the  practice  of  the  department  under  the  act  of  1873, 
17  Stat.  L.,  558,  which  provides  that  an  average  weight  of 
mails  per  day  carried  the  whole  length  of  the  railroad  route 
shall  be  ascertained  in  every  case  by  an  actual  weighing  of 
the  mails  for  such  a  number  of  successive  working  days,  not 
less  than  80,  as  the  Postmaster  General  may  direct.  By  the 
amendment  of  1905  the  30  mentioned  in  the  act  of  1878  was 
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changed  to  90.  Claimant  has  been  paid  quarterly  since  July, 
1907,  upon  the  said  basis  of  105  for  a  divisor,  but  claims  that 
by  the  use  of  90  as  a  divisor  it  would  have  received  much 
more,  and  this  difference  furnished  the  claim  sued  upon  here. 
The  principal  question,  therefore,  is  upon  the  construction 
of  the  act  of  March  3, 1873,  and  the  several  acts  amendatory 
thereof,  which  are  set  out  in  the  footnote.^ 

^The  act  of  March  8,  1S78,  appropriates  for  the  Berrice  of  the  Post  Ofllce 
Department  **  out  of  anj  moneys  In  the  Treasury  arising  from  the  reyenues  of 
said  department.  In  conformity  to  the  act  of  July  second,  eighteen  hundred  and 
thirty-six"  (6  Stats.,  80),  "For  inland  mail  transportation,  fourteen  million 
eight  hundred  and  forty  thousand  and  twenty  dollars,"  and  makes  appropria- 
tions for  messengers,  route  agents,  mall-route  messengers,  local  agents,  letter 
carriers,  etc.,  and  then  follows: 

"  For  Increase  of  compensation  for  the  transportation  of  mails  on  railroad 
routes  upon  the  condition  and  at  the  rates  hereinafter  mentioned,  flye  hundred 
thousand  dollars,  or  so  much  thereof  as  may  be  necessary :  Provided,  That  the 
Postmaster  General  be,  and  he  Is  hereby,  authorized  and  directed  to  readjust 
the  compensation  hereafter  to  be  paid  for  the  transportation  of  mails  on  rail- 
road routes  upon  the  conditions  and  at  the  rates  hereinafter  mentioned,  to  wit, 
that  the  mails  shall  be  conveyed  with  due  frequency  and  speed ;  that  sufficient 
and  suitable  room,  fixtures,  and  furniture,  in  a  car  or  apartment  properly 
lighted  and  warmed,  shall  be  provided  for  route  agents  to  accompany  and  dis- 
tribute the  mails;  and  that  the  pay  per  mile  per  annum  shall  not  exceed  the 
following  rates,  namely :  On  routes  carrying  their  whole  length  an  average 
weight  of  malls  per  day  of  two  hundred  pounds,  fifty  dollars ;  five  hundred 
pounds,  aeventy-flve  dollars :  one  thousand  pounds,  one  hundred  dollars ;  one 
thousand  five  hundred  pounds,  one  hundred  and  tireniy-five  dollars;  two  thou- 
sand pounds,  one  hundred  and  fifty  dollars;  three  thousand  fire  hundred 
pounds,  one  hundred  and  eeventy-flve  dollars ;  five  thousand  pounds,  two  hun- 
dred dollars,  and  twenty-five  dollars  additional  for  every  admtional  tvo  thou- 
Band  pounds,  the  average  weight  to  be  ascertained  In  every  case  by  the  actual 
weighing  of  the  malls  for  such  a  number  of  successive  working  days,  not  less 
than  thirty,  at  such  times,  after  June  thirtieth,  eighteen  hundred  ana  eeventp- 
three,  and  not  less  frequently  than  once  In  every  four  years,  and  the  result  to 
be  stated  and  verified  in  such  form  and  manner  as  the  Postmaster  General 
may  direct :  Provided  aUo,  That  in  case  any  railroad  company  now  fnr- 
nlsnlng  railway  post-office  cars  shall  refuse  to  provide  such  cars,  such  company 
shall  not  be  entitled  to  any  increase  of  compensation  under  any  provision  of 
this  act :  Provided  further,  That  additional  pay  may  be  allowed  for  every  line 
comprising  a  dallv  trip  each  way  of  railway  post-office  cars,  at  a  rate  not 
exceeding  twenty-five  dollars  per  mile  per  annum  for  cars  forty  feet  in  length ; 
and  thirty  dollars  per  mile  per  annum  for  forty-five  feet  cars;  and  forty 
dollars  per  mile  per  annum  for  fifty  feet  cars;  and  fifty  dollars  per  mile  per 
annum  for  fifty-five  feet  to  sixty  feet  cars :  And  provided  also.  That  the  lengtii 
of  the  cars  required  for  such  post-office  railway-car  service  shall  be  determined 
by  the  Post  Office  Department,  and  all  such  cars  shall  be  properly  fitted  up, 
furnished,  warmed,  and  lighted  for  the  accommodation  of  clerks  to  accompany 
and  distribute  the  mails :  And  provided  further.  That  so  much  of  section  two 
hundred  and  sixtv-five  of  the  act  approved  June  eighth,  eighteen  hundred  and 
seventy-two,  entitled  *  An  act  to  revise,  consolidate,  and  amend  the  statutes 
relating  to  the  Poat  Office  Department,'  as  nrovldes  that  '  the  Postmaster  Gen- 
eral may  allow  any  railroad  company  with  whom  he  may  contract  for  the 
carrylog  of  the  United  States  mail,  and  who  furnish  railway  post-office  cars 
for  the  transportation  of  the  mall,  such  additional  compensation  beyond  that 
now  allowed  by  law  as  he  may  think  fit,  not  exceeding,  however,  fifty  per 
centum  of  the  said  rates.'  be.  and  the  same  is  hereby  repealed." 

The  act  of  March  8,  1875  (18  Stat  L.,  841),  appropriates  $17,548,000  for 
inland  mail  transportation. 

"  And  out  of  the  appropriation  for  Inland  mall  transportation  the  Postmaster 
General  is  authorised  hereafter  to  pay  the  expenses  of  taking  the  weights  of 
mails  on  railroad  routes,  as  provided  by  the  act  entitled  ^An  act  making 
appropriations  for  the  service  of  the  Post  Office  Department  for  the  year  ending 
June  thirtieth,  eighteen  hundred  and  seventy- four,*  approved  March  third, 
eighteen  hundred  and  seventy-three;  and  he  Is  hereby  directed  to  have  the 
mails  weighed  as  often  as  now  provided  by  law  by  the  employeee  of  the  Post 
Office  Department,  and  have  the  weights  stated  and  verified  to  him  by  said 
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A  ruling  on  the  demorrer  filed  to  the  original  petition  is 
unnecessary,  it  having  been  waived,  because  both  parties  file 
requests  for  findings  of  fact. 

Two  propositions  urged  by  the  claimant  will  be  first  no- 
ticed: 

(a)  Contemporaneous  and  long-continued  exposition  by 
the  Post  Office  Department,    (b)  That  recourse  should  be  had 

employeet  under  aueh  iiutruotiont  m  he  may  eonsider  Just  to  the  Po9t  Office 
Departmemt  and  the  raUroad  eompaniea,^ 

The  act  of  Jolj  12,  1876  (10  State.,  79),  appropriatee  for  inland  mail  tzane- 
portation,  eeparatlng  other  than  railroad  routes  from  the  latter,  and — 

"  For  transportation  by  railroad  one  million  one  hundred  thousand  dollars : 
Provided,  That  the  Postmaster  General  be,  and  he  Is  hereby,  authorised  and 
directed  to  readjust  the  compensation  to  be  paid  from  and  after  the  first  day 
of  July,  eighteen  hundred  and  eeventy-eim,  for  transportation  of  malls  on  rail- 
road routes  dy  reducing  the  compensation  to  all  railroad  companies  for  the 
transportation  of  malls  ten  per  centum  per  annum  from  the  rates  fixed  and 
allowed  by  the  first  section  of  an  act  entitled  *An  act  making  appropriations 
for  the  service  of  the  Post  Office  Department  for  the  fiscal  year  ending  June 
thirtieth,  eis^hteen  hundred  and  seventy-four,  and  for  other  purposes,*  approved 
Mardi  third,  eighteen  hundred  and  seventy-three,  for  the  transportation  of 
malls  on  the  basis  of  the  average  weight.  And  the  President  of  the  United 
States  is  hereby  authorized  to  appoint  a  commission  of  three  skilled  and  com- 
petent persons,  who  shall  examine  into  the  subject  of  transportation  of  the 
mails  by  railroad  companies,  and  report  to  Congress  at  the  commencement  of 
its  next  session  such  rules  and  regulations  for  such  transportation  and  rates 
of  compensation  therefor*  as  shall  In  their  opinion  be  Just  and  expedient,  and 
enable  the  department  to  fulfill  the  required  and  necessary  service  for  the 
public.  And  to  defray  the  expense  of  said  commission  the  sum  of  ten  thou- 
sand dollars  is  hereby  appropriated  out  of  any  money  in  the  Treasury  not 
otherwise  appropriated." 

By  the  act  approved  March  8,  1877  (19  Stats.,  385),  this  commission  was 
continued,  but  so  far  as  the  record  in  this  case  shows  no  report  by  that  com- 
mission was  made. 

The  act  of  June  17,  1878  (20  Stats.,  142),  appropriates — 

"For  transportation  by  railroad,  nine  million  one  hundred  thousand  dol- 
lars; *  *  ^  And  provided  further.  That  the  Postmaster  General  be,  and 
he  is  hereby,  authorized  and  directed  to  readjust  the  compensation  to  be  paid 
from  and  after  the  first  day  of  July,  eighteen  hundred  and  seventy-eight,  for 
transportation  of  mails  on  railroad  routes  bv  reducing  the  compensation  to  all 
railroad  companies  for  the  transportation  of  mails  five  per  centum  per  annum 
from  the  rates  for  the  transportation  of  malls,  on  the  basis  of  the  average 
weight  fixed  and  allowed  by  the  first  section  of  an  act  entitled  *  An  act  making 
appropriations  for  the  service  of  the  Post  Office  Department  for  the  fiscal  year 
ending  June  thirtieth,  eighteen  hundred  and  seventy-seven,  and  for  other  pur- 
poses,^ approved  July  twelfth,  eighteen  hundred  and  seventy-six." 

The  act  of  March  3,  1906  (88  Stats..  1088),  appropriates  for  inland  trans- 
portation by  railroad  routes  $40,900,000,  of  which  $120,000  may  be  employed 
for  other  purposes  mentioned — 

"Provided,  That  hereafter  before  making  the  readjustment  of  pay  for  trans- 
portation of  mails  on  railroad  routes,  the  average  weight  shall  be  ascertained 
by  the  actual  weighing  of  the  mails  for  such  a  number  of  euccestive  working 
daya  not  less  tftan  ninety,  at  such  times  after  June  thirtieth,  nineteen  hundred 
and  five,  and  not  less  frequently  than  onoe  in  every  four  years,  and  the  result 
to  be  stated  and  verified  in  such  form  and  manner  as  the  Postmaster  General 
may  direct." 

The  act  of  March  2,  1907  (34  Stats.,  1212),  appropriates — 

"  For  inland  transportation  by  railroad  routes,  forty-four  million  six  hundred 
and  sixty  thousand  dollars. 

**The  Postmaster  General  la  hereby  authorised  and  directed  to  readjust  the 
compensation  to  be  paid  from  and  after  the  first  day  of  July,  nineteen  nundred 
and  aeven,  for  the  transportation  of  mail  on  railroad  routes  carrying  their 
whole  length  an  average  weight  of  malls  per  day  of  upward  of  five  thoueand 
pounds  by  making  the  following  changes  in  the  present  rates  per  mile  per 
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to  debates  in  Congress,  reports  of  committees,  and  the  failure 
of  Congress  to  change  the  departmental  practice. 

(A)  Relative  to  the  effect  to  be  given  to  a  contemporaneous 
or  practical  exposition  of  an  act  of  Congress  by  the  executive 
department  charged  with  its  execution  where  that  construc- 
tion has  been  used  for  many  years  in  the  conduct  of  public 
business  contemplated  by  the  act  certain  rules  are  deducible 
from  the  authorities : 

1.  That  ^'  in  the  construction  of  a  doubtful  and  ambiguous 
law  the  contemporaneous  construction  of  those  who  were 
called  upon  to  act  under  the  law  and  were  appointed  to  carry 
its  provisions  into  effect  is  entitled  to  very  great  respect," 
Edward^s  Lessee  v.  Darhy^  12  Wheat,  206,  and  ought  not 
to  be  overruled  without  cogent  reasons,  Brawn^s  case,  118 
U.  S.,  568,  and  may  be  accepted  as  determining  its  mean- 
ing. Hammer^s  case^  221  U.  S.,  226.  See  Urdted  States  v. 
Alabama  Cheat  Southern  R.  R.  Co,^  142  U.  S.,  621,  and  cases 
cited  in  margin  in  Fairbank^s  case^  181  TJ.  S.,  307-308. 

2.  That  where  property  rights  have  been  arisen  or  con- 
tracts been  made  under  departmental  construction  of  a  stat- 
ute of  doubtful  meaning  the  courts  will  adopt  that  construc- 
tion rather  than  interfere  with  the  vested  property  or  con- 
tract rights.  New  Yorky  etc.^  R.  R.  Co.  v.  Interstate  Com- 
merce  Commission^  200  U.  S.,  861 ;  Union  Pac.  Co.  v.  Snow^ 
231  U.  S.,  204-213 ;  Webster  v.  Lutfter,  163  U.  S.,  331,  342 ; 
Bate  Refrigerator  Co.  v.  Sulzberger^  157  U.  S.,  1,  34;  United 
States  V.  Alabama  Great  Southern  R.  Co.^  142  U,  S.,  621. 

3.  That  departmental  or  contemporaneous  practical  con- 
struction being  resorted  to  in  aid  of  interpretation  ^^is  not 
allowable  to  interpret  what  has  no  need  of  interpretation," 
and  unless  the  statute  is  ambiguous  or  doubtful  no  erroneous 
construction  by  a  department  charged  with  its  execution, 
however  long  continued,  will  affect  the  meaning  of  the  stat- 

annum  for  the  transportation  of  mall  on  such  routes,  and  hereafter  the  rates 
on  such  routes  shall  be  as  follows :  On  routes  carrying  their  whole  length  an 
average  weight  of  mail  per  day  of  more  than  five  thousand  pounds  and  lets 
than  forty-eight  thousand  pounds  the  rate  shall  be  five  per  centum  less  than 
the  present  rates  on  all  weight  carried  In  excess  of  five  thousand  pounds; 
and  on  routes  carrying  their  whole  length  an  average  weight  of  mail  per  day 
of  more  than  forty-eight  thousand  pounds  the  rate  shall  he  five  per  centum  less 
than  the  present  rate  on  all  weight  carried  in  excess  of  five  thousand  pounds 
up  to  forty-eight  thousand  pounds,  and  for  each  additional  two  thousand 
pounds  in  excess  of  forty-eight  thousand  pounds  at  the  rate  of  nineteen  dollars 
and  twenty-four  cents  upon  all  roads  other  than  land-grant  roads,  and  upon 
all  land-grant  roadj^  the  rate  shall  he  seyentcen  dollars  and  ten  cents  for  each 
two  thousand  pounds  carried  In  excess  of  said  forty-eight  thousand  pounds." 
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ute  or  influence  the  court's  ascertainment  of  the  true  meaning. 
Graham*8  case^  110  U.  S.,  119;  Houghton  v.  Payne^  194 
U.  S.,  88,  99,  and  cases  there  cited;  Robertson  v.  Downing^ 
127  U-  S.,  607;  Dickson  case,  15  Pet.,  141;  Webster  v. 
Luther,  168  U.  S.,  831,  842. 

These  views  are  sustained  by  Fairbanks  v.  United  States, 
181  IT.  S.,  283,  where  the  authorities  are  collated  and  re- 
viewed and  wherein  the  court  says,  p.  806 : 

"  From  this  r^sum6  of  our  decisions  it  clearly  appears  that 
practical  construction  is  relied  upon  only  in  cases  of  doubt. 
We  have  referred  to  it  when  the  construction  seemed  to  be 
demonstrable,  but  then  only  in  response  to  doubts  suggested 
by  counsel.  Where  there  was  obviously  a  matter  of  doubt, 
we  have  yielded  assent  to  the  construction  placed  by  those 
having  actual  charge  of  the  execution  of  the  statute,  but 
where  there  was  no  doubt  we  have  steadfastly  declined  to 
recognize  any  force  in  practical  construction.  Thds  before 
any  appeal  can  be  made  to  practical  construction,  it  must 
appear  that  the  true  meaning  is  doubtful." 

(B)  Another  proposition  urged  for  the  claimant  is  that 
in  constructing  the  act  of  1878  and  acts  amendatory  thereof 
the  court  should  have  recourse  to  the  debates  in  Congress, 
reports  of  committees,  and  the  failure  of  Congress  to  change 
the  departmental  practice,  especially  when  amendments  were 
offered  having  in  view  the  change  of  the  practice  then  ob- 
taining in  the  Post  Office  Department,  to  ascertain  the  aver- 
age weights  carried  per  day  by  trains  operating  seven  days 
per  week. 

The  question  arose  in  Aldridge  v.  Williams,  8.  How.,  9, 
where  the  court  was  called  upon  to  construe  provisions  in  the 
act  of  March  2, 1833,  relating  to  tariff  duties  called  the  com- 
promise act,  and  in  the  opinion  of  the  court,  delivered  by 
Mr.  Chief  Justice  Taney,  it  is  said : 

"  In  expounding  this  law  the  judgment  of  the  court  can 
not  in  any  degree  be  influenced  oy  the  construction  placed 
upon  it  by  individual  Members  of  Congress  in  the  debate 
wnich  took  place  on  its  passage,  nor  by  the  motives  or  reasons 
assigned  by  them  for  supporting  or  opposing  amendments 
that  were  offered.  The  law  as  it  passed  is  the  will  of  the 
majority  of  both  Houses,  and  the  only  mode  in  which  that 
will  is  spoken  is  in  the  act  itself ;  and  we  must  gather  their 
intention  from  the  language  there  used,  comparmg  it,  when 
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any  ambiguity  exists,  with  the  laws  upon  the  same  subject, 
and  looking,  if  necessary,  to  the  public  history  of  the  times 
in  which  it  was  passed." 

This  case  is  cited  in  United  States  v.  Freight  Association^ 
166  n.  S.,  290,  318,  where  the  reason  for  discarding  con- 
sideration of  debates,  eta,  in  construing  an  act  is  thus 
stated  by  the  court : 

^^The  reason  is  that  it  is  impossible  to  determine  with 
certainty  what  construction  was  put  upon  an  act  by  the  mem- 
bers of  a  legislative  body  that  passed  it  bv  resorting  to  tihe 
speeches  of  mdividual  members  thereof.  Those  who  did  not 
speak  may  not  have  agreed  with  those  who  did;  and  those 
who  spoke  might  differ  from  each  other;  the  result  beinjg 
that  the  only  proper  way  to  construe  a  legislative  act  is 
from  the  language  used  in  the  act  and^  upon  occasion,  by  a 
resort  to  the  history  of  the  times  when  it  was  passed.'' 

See  also  United  States  v.  Union  Pacific  R.  R.  Co.^  91  XT.  S., 
72,  79;  District  of  Coluwhia  v.  Washington  Market  Co.^ 
108  U.  S.,  243;  Maxwell  v.  Dow,  176  U.  S.,  681;  DurOap  v. 
United  States,  178  XJ.  S.,  65,  76;  Knowlton  v.  Moore,  178 
U.  S.,  41,  72. 

In  Bate  Refrigerator  Co.  v.  Sulzberger,  167  U.  S.,  1,  42, 
the  court  said  it  could  not  ^^  accept  as  controlling,  much  less 
conclusive,  the  opinion  of  the  House  Committee  on  the  Revi- 
sion of  the  Laws  of  the  United  States,  as  reported  by  Mr. 
Jenckes,  that  the  bill  it  reported  embodied  only  the  existing 

law." 
To  the  same  effect  is  Penna.  R.  R.  Co,  v.  Intemafl  Coal 

Co.,  230  U.  S.,  184;  Om/iha  Street  Rwy.  v.  Interstate  Cofn. 

Comm.,  230  XJ.  S.,  324,  333. 

Other  cases,  some  of  which  may  at  first  view  be  thought 
to  qualify  the  rule  easily  deducible  from  the  foregoing 
authorities,  may  be  collected  as  follows: 

In  Binns  v.  United  States,  194  XJ.  S.,  486,  496,  it  is  said: 

^'  While  it  is  generally  true  that  debates  in  Congress  are 
not  appropriate  sources  of  information  from  which  to  dis- 
cover the  meaning  of  the  language  of  the  statute  passed  by 
that  body,  United  States  v.  Freight  Association^  166  XJ.  S., 
290,  318,  yet  it  is  also  true  that  we  have  examined  the  re- 
ports of  the  committees  of  either  body  with  a  view  of  deter- 
mining the  scope  of  the  statutes  pased  on  the  strength  of 
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such  reports,  Holy  Trinity  Church  v.  United  States.  148 
U.  S.,  467,  464." 

In  Holy  Trinity  Church  v.  United  States^  143  U.  S.,  467, 
the  court  considered  the  effect  of  the  act  of  February  26, 
1886,  prohibiting  the  importation  and  migration  of  sdiens 
under  contract  to  perform  labor  in  the  United  States,  and  in 
the  course  of  the  opinion,  delivered  by  Mr.  Justice  Brewer, 
refer  to  and  quote  from  a  report  of  the  Senate  committee 
reconmiending  the  passage  of  the  act,  speaking  of  it  as  ^^  a 
singular  circiunstance,  throwing  light  upon  the  intent  of 
Congress,"  and  further  along  says:  "We  find,  therefore, 
that  the  title  of  the  act,  the  evil  which  was  intended  to  be 
remedied,  the  circumstances  surrounding  the  appeal  to  Con- 
gress, the  reports  of  the  conmiittee  of  each  House,  all  concur 
in  affirming  that  the  intent  of  Congress  was  simply  to  stay 
the  influx  of  this  cheap,  unskilled  labor." 

In  Standard  OH  Co.  v.  United  States,  221  U.  S.,  1,  60,  a 
reference  was  had  to  the  debates,  Mr.  Chief  Justice  White 
deli^t^ring  the  opinion,  and  saying : 

"Although  debates  may  not  be  used  as  a  means  for  inter- 
preting a  statute.  United  States  v.  Freight  Association,  166 
U.  S.,  318  and  cases  cited,  that  rule  in  the  nature  of  things 
is  not  violated  by  resorting  to  debates  as  a  means  of  ascer- 
taining the  environment  at  the  time  of  the  enactment  of  a 
particular  law — ^that  is,  the  history  of  the  period  when  it  was 
adopted." 

The  claimant  relies  upon  the  Alexander  case,  12  Wall., 
177.  A  widow  of  a  Revolutionary  soldier  brought  suit  for 
what  was  claimed  to  be  arrears  of  pension  due  her  under  the 
act  of  1863.  The  act  of  July  29,  1848,  had  authorized  the 
payment  of  pensions  to  widows  of  soldiers  and  marines  mar- 
ried before  Jamuxry  1, 1800,  to  commence  the  4th  of  March, 
1848.  The  act  of  February  3, 1863,  authorized  pensions  to  wid- 
ows of  soldiers  married  after  January  1,  1800,  but  omitted 
any  reference  to  widows  of  mariners  and  marines.  A  sub- 
sequent act,  February  28,  1866,  extended  the  operation  of 
the  act  of  1863  to  widows  of  mariners  and  marines,  giving 
tiiem  pensions  in  "  the  same  manner  and  to  the  same  extent " 
as  widows  of  soldiers  under  the  act  of  1863.  Mrs.  Alexander 
claimed  that  the  act  of  1863,  by  which  her  right  to  a  pension 
was  controlled,  should  be  construed  with  reference  to  the 
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prior  act  of  1848,  and  tHat  her  pension  should  date  from  the 
latter  act. 

Mr.  Justice  Strong,  delivering  the  opinion  of  the  court, 
said  it  was  clear  that  if  the  act  of  1853  stood  alone  no  widow 
could  be  entitled  to  a  pension  under  it  commencing  anterior 
to  its  passage,  because  ^all  statutes  are  to  be  construed  as 
operating  prospectively  unless  a  contrary  intention  appears 
beyond  doubt." 

Turning  to  the  contention  that  the  act  of  1853  should  be 
construed  with  reference  to  that  of  1848,  he  points  out  that 
it  does  not  profess  to  be  an  amendment  to  that  act  and  has 
no  necessary  reference  to  the  latter;  and  while  it  was  true 
that  the  act  of  1853  declared  that  the  said  widows  shall  be 
entitled  to  pensions  in  the  same  manner  as  those  referred  to 
in  the  act  of  1848,  it  was  said :  ^  Certainly  such  a  direction  is 
not  inconsistent  with  our  holding  that  the  act  of  1853  was 
not  intended  to  have  a  retroactive  effect  or  to  confer  a  right 
to  a  pension  commencing  prior  to  its  passage."  It  is  then 
declared  that  the  question  could  not  be  regarded  as  an 
open  one,  and  that  immediately  after  the  passage  of  the 
act  the  Commissioner  of  Pensions  had  construed  it  as 
granting  pensions  commencing  from  and  after  its  passage, 
which  construction  had  ever  since  been  adhered  to  by  the 
Pension  Bureau.  Then  it  is  said :  ^  That  such  was  its  mean- 
ing seems  also  to  have  been  the  understanding  of  the  next 
succeeding  Congress  after  it  was  enacted,"  and  the  opinion 
proceeds  to  discuss  pertinent  parts  of  said  three  acts,  calling 
attention  to  the  fact  that  the  act  of  1855  granted  pensions 
^  in  the  same  manner  and  to  the  same  extent "  as  the  act  of 
1853,  and  saying  that  thus  '^measuring  the  extent  by  the 
grant  made  in  1853  and  not  by  that  of  1848  tends  to  show 
that  Congress  regarded  the  extent  or  commencement  of  the 
pension  under  the  act  of  1853  as  different  from  that  of  those 
granted  by  the  act  of  1848."  Proceeding,  it  is  said:  "And 
this  is  made  quite  certain  by  the  history  of  the  legisla- 
tion," the  opinion  pointing  out  that  when  the  act  of  1855 
was  first  proposed  it  contained  a  provision  quoted  which 
would  have  directed  that  pensions  granted  by  the  act 
of  1853  should  commence  March  4,  1848.  "This  provi- 
sion," it  is  said,  "was  intended  to  change  the  construction 
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which  the  Cominissioiier  of  Pensions  had  given  the  act 
of  1853,  but  it  was  stricken  out  and  the  statute  was 
enacted  as  it  stands.  The  intention  of  Congress  was  thus 
clearly  manifested  to  adopt  the  construction  of  the  act  of 
1853  which  had  been  given  it  by  the  Pension  Bureau,  and  we 
are  hardly  at  liberty  now  to  interpret  it  differently."  Con- 
cluding, the  opinion  says :  ^^  In  view  of  this  action  of  Con- 
gress and  the  long-standing  construction  of  the  act  given  by 
the  department  whose  duty  it  was  to  act  under  it,  we  are  of 
opinion  that  the  plaintiff's  intestate  was  not  entitled  to  a 
pension  commencing  anterior  to  February  3,  1853."  The 
case  had  been  decided  in  1868  by  the  Court  of  Claims  and 
was  decided  by  the  Supreme  Court  in  1870,  over  17  years 
after  the  passage  of  the  act  in  question,  which  had  uniformly 
been  given  by  the  Pension  Bureau  the  construction  which 
the  Supreme  Court  held  to  have  been  a  proper  one. 

As  the  case  is  relied  upon  here  because  of  its  expressions 
as  to  the  adoption  by  Congress  of  a  departmental  construc- 
tion, it  may  be  of  interest  to  note  a  somewhat  detailed  his- 
tory of  the  act  of  1855  referred  to  in  the  opinion  in  said  case 
(30  Cong.  Globe,  92),  as  illustrative  of  the  difficulty  and  im- 
certainty  that  must  attend  any  attempt  to  construe  statutes 
by  referring  to  debates  or  views  of  individual  Members  or 
the  action  of  one  House  of  Congress  not  concurred  in  by  the 
other.  The  House  had  passed  the  invalid  pension  bill,  and 
while  it  was  under  consideration  in  the  Senate  (30  Cong. 
Globe,  81),  Senator  Fessenden  offered  as  an  amendment  to 
it  section  3,  being  the  part  referred  to  above  as  the  act  of 
1855,  his  proposed  amendment  containing  the  provision 
'^  and  the  pensions  granted  by  this  act  and  those  under  said 
second  section  of  the  act  of  February  3,  1853,  shall  com- 
mence on  the  4th  of  March,  1848."  It  will  be  noted  that  the 
provision  applied  not  alone  to  pensions  granted  by  the  act  of 
1853,  but  to  those  granted  by  the  proposed  act  of  1855  as 
well.  The  amendment  was  objected  to  by  Senator  Hunter, 
because  it  was  new  legislation  upon  an  appropriation  bill, 
and  considerable  expression  of  views  was  given  by  different 
Members — Senators  Fessenden,  Stuart,  Hunter,  Chase,  and 
Brown.  Senator  Adams  made  a  point  of  order,  which 
T^as  overruled,  and  the  discussion  was  continued  by  Sena- 
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tors  Hunter,  Brown,  Weller,  Toombs,  Chase,  Dawson,  and 
Fessenden,  some  contending  that  the  matter  should  be 
carried  in  a  different  bill,  others  that  it  was  proper  to  put 
it  on  the  appropriation  bill,  all  but  one  expressing  sympathy 
with  the  general  purposes  of  the  amendment,  and  one  only 
referring  to  the  bureau's  construction  of  the  act  of  1858. 
Senator  Chase  said :  *'  There  is,  however,  an  extension  by  the 
amendment  in  both  these  classes  of  cases  conformable  to 
the  idea  originally  entertained  by  those  who  supported  the 
provision  in  favor  of  the  widows  of  officers  and  soldiers  in 
the  Army.  Their  idea  was  that  those  pensions  should  com- 
mence from  1848.  The  construction  of  the  Government 
officers,  I  believe,  makes  them  commence  from  1853.  In  both 
these  cases  the  pensions  are  made  to  commence  from  1848. 
That  is  the  only  change,  and  that  simply  carries  out  the 
purpose  of  the  Senate  and  of  Congress  in  passing  the  origi- 
nal provision.''  A  vote  was  taken  and  the  amendment  was 
adopted  with  said  provision  in  it,  80  Cong.  Globe,  94,  by  a 
vote  of  19  to  18.  The  bill  as  amended  was  then  adopted  and 
went  back  to  the  House.  The  Senate  had  adopted  two  amend- 
ments to  the  House  bill,  and  as  amended  the  bill  was  called  up 
in  the  House  on  January  9, 1855,  30  Cong.  Globe,  217,  by  Mr. 
Houston  and  the  first  Senate  amendment  was  readily  agreed 
to.  When  the  second  amendment  was  offered,  the  one  in 
question  here,  a  Member  proposed  an  amendment  to  the  Sen- 
ate amendment  which,  however,  did  not  affect  its  purpose 
but  was  an  extension  of  the  pension  laws  to  other  cases. 
These  amendments  were  subsequently  referred  to  the  Ways 
and  Means  Committee,  which  later,  on  February  9,  reported 
back  recommending  the  adoption  of  the  first  part  of  the 
Senate  amendment  and  the  rejection  of  the  latter  part,  the 
provision  above  quoted.  In  reporting  this  Senate  amend- 
ment from  the  Ways  and  Means  Committee  Mr.  Houston 
explained  that  it  had  two  objects,  one  to  put  widows  of 
sailors  on  an  equality  with  widows  of  soldiers  and  the  other 
to  extend  the  law  of  1853  so  as  to  make  pensions  commence 
in  1848.  The  conmiittee  advised  the  adoption  of  the  first 
branch  of  the  amendment,  and  as  to  the  latter  branch  Mr. 
Houston  said :  '^  But  if  the  latter  part  of  it  be  agreed  to,  it 
will,  according  to  the  letter  of  the  Commissioner  of  Pensions, 
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require  $1,000,000  to  commence  the  extension.  The  commit- 
tee therefore  recommend  that  the  amendment  of  the  Senate 
be  amended  by  striking  out  the  words  ^and  the  pensions 
granted  by  this  act  and  those  under  said  second  section  of 
the  act  of  February  3,  1853,  shall  commence  on  the  1st  day 
of  March,  1848.'  I  now  move  the  previous  question."  And 
the  amendment  was  agreed  to.  80  Cong.  Globe,  656. 
When  the  bill  as  thus  amended  went  back  to  the  Senate  the 
House  amendment  was  vigorously  opposed  by  Senator  Ham- 
lin upon  the  ground  that,  as  he  and  other  Senators  under- 
stood at  the  time  of  its  passage  the  act  of  1853  was  intended 
to  relate  back  to  1848;  that  he  had  hastily  drawn  the  amend- 
ment in  1853,  which  was  then  adopted,  intending  to  make 
the  pensions  date  from  1848 ;  that  the  then  Commissioner  of 
Pensions  had  indicated  he  would  so  construe  the  statute,  but 
a  subsequent  commissioner  had  construed  it  differently,  and 
that  therefore  the  Senate  should  not  concur  in  the  House 
amendment.  A  letter  from  the  conmiissioner  was  read, 
showing  not  only  the  bureau's  construction  of  the  act  of 
1853  but  also  the  necessary  increase  in  amount  of  the  pen- 
sions, calling  for  additional  appropriations,  if  the  proposed 
act  extended  the  provisions  of  the  act  of  1853  back  to  1848. 
But  the  House  amendment  was  agreed  to  and  the  bill  passed. 
30  Cong.  Globe,  878.  It  may  be  said,  in  view  of  said  his- 
tory, as  was  said  in  Freight  Association  case^  166  XT.  S., 
318 :  '^ All  that  can  be  determined  from  the  debates  and  re- 
ports is  that  various  Members  had  various  views." 

Several  conclusions  are  apparent  from  the  opinion  in  said 
case — (1)  that  the  meaning  of  the  act  (that  it  was  prospec- 
tive and  not  retroactive  in  its  operation)  was  definitely  as- 
certained from  its  terms  by  the  court;  (2)  that  upon  con- 
sideration of  the  act  in  connection  with  two  others  the  in- 
tention of  Congress  as  to  said  act  was  ascertained  to  coincide 
with  the  court's  view  of  the  meaning  of  the  act;  (3)  that 
this  latter  conclusion  was  ^^made  quite  certain  by  the  his- 
tory of  the  legislation." 

We  do  not  think,  therefore,  that  the  Alexander  case  is  an 
authority  upon  the  question  of  congressional  adoption  of 
departmental  construction  of  an  act  if  that  construction  be 
erroneous,  because  in  that  case  the  court  holds  the  construe- 
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tion  to  have  been  a  correct  one.  Whether  the  court  would 
have  felt  bound  by  the  Pension  Bureau's  constructi<Mi  if  it 
had  been  erroneous  is  answered  by  the  other  authorities 
8upra. 

The  said  cases  referred  to  in  this  connection,  commencing 
with  Binn's  case,  supra,  do  not  tend  to  abridge  the  well- 
established  rule  that  debates,  committee  reports,  and  opin- 
ions of  individual  Members  of  Congress  can  not  be  consid- 
ered as  interpreting  the  meaning  of  statutes  enacted  by  C!on- 
gress,  but  they  do  recognize  that  such  debates,  etc.,  may  be 
consulted  in  the  ascertainment  of  the  history  of  the  period. 
And  while  in  some  of  the  cases  mentioned  references  will  be 
found  to  reports  and  debates  and,  as  in  the  Alexander  case, 
to  a  rejection  of  a  proposed  amendment,  it  will  be  found  that 
these  references  were  not  made  by  the  court  in  order  to  ascer- 
tain the  meaning  of  an  act,  but  rather  and  usually  arguendo 
as  vindicating  and  confirming  the  conclusion  whidi  the  court 
would  and  did  reach  without  having  recourse  to  such  ex- 
trinsic matters  to  enable  it  to  reach  its  conclusion.  See 
McLean  case,  226  IT.  S.,  374,  380.  And  it  is  clear  that  in 
said  cases  the  references  had  relation  to  proposed  statutes 
tliat  were  being  considered  and  were  enacted,  and  not  to  dis- 
cussions, debates,  rulings,  or  reports  with  reference  to  stat- 
utes or  amendments  of  statutes  which  were  not  enacted  or 
adopted.  And  the  debates  and  reports  to  which  we  are 
asked  to  look  occurred  in  1907,  when  the  amendment  then 
adopted  was  enacted,  and  not  in  1905,  when  the  act  of  1873 
was  amended  by  requiring  weighings  for  not  less  than  90 
successive  working  days,  which  latter  is  the  material  one 
here. 

By  the  act  of  July  2,  1838,  5  Stat.  L.,  283,  every  railroad 
in  the  United  States  then  or  thereafter  completed  was  de- 
clared to  be  ^^  a  post  route,"  and  the  Postmaster  General  was 
directed  to  ^'  cause  the  mails  to  be  transported  thereon,  pro- 
vided he  can  have  it  done  upon  reasonable  terms  and  not 
paying  therefor  in  any  instance  more  than  25  per  cent  over 
and  above  what  similar  transportation  would  cost  in  post 
coaches." 

By  the  act  of  January  25,  1839,  5  Stat.  L.,  314,  a  limit  of 
not  exceeding  $300  per  mile  per  annum  was  placed  upon  the 
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payment  to  railroad  companies  ^^  for  the  conveyance  of  one 
or  more  daily  mails  upon  their  roads.'' 

By  the  act  of  February  20,  1845,  5  Stat.  L.,  788,  the 
Postmaster  General  was  authorized  to  contract  with  rail- 
roads for  transporting  the  mails  without  advertising  for 
bids.    By  that  act  it  is  provided : 

^'  Sec.  19.  And  be  it  further  enacted^  That  to  insure,  as  far 
as  may  be  practicable,  an  equal  and  just  rate  of  compensa- 
tion, according  to  the  service  performed,  among  the  several 
railroad  companies  ♦  ♦  ♦  for  the  transportation  of  the 
mail,  it  shall  be  the  duty  of  the  Postmaster  General  to 
*  *  *  divide  the  railroad  routes  ♦  *  ♦  into  three 
classes,  according  to  the  size  of  the  mails,  the  speed  with 
which  they  are  conveyed,  and  the  importance  of  the  service." 

The  act  approved  June  8,  1872,  17  Stats.,  283,  was  an  act 
to  revise,  consolidate,  and  amend  the  statutes  relating  to  the 
Post  Office  Department,  and  by  section  265  the  Postmaster 
General  was  authorized  to  enter  into  contracts  with  railroad 
companies  for  carrying  the  mails  without  advertising  for 
bids  therefor,  thus  bringing  forward  the  provisions  of  the 
act  of  1845. 

No  further  legislation  occurred  until  1878,  and  the  mails 
had  been  carried  under  the  provisions  of  said  acts  under 
contracts  made  by  the  Postmaster  General  with  the  respec- 
tive roads.  It  was  made  that  official's  duty  by  the  act  of 
.  1845  to  divide  the  railroad  routes  into  three  classes,  and  it  is 
to  be  noticed  that  by  this  act  ^'  the  size  of  the  mails  ^  was 
made  one  of  the  important  elements  in  the  road's  classifica- 
tion, though  no  method  of  its  definite  ascertainment  was 
pointed  out  It  was  not  until  1867  that  the  plan  was  sug- 
gested of  having  the  mails  weighed  for  30  consecutive  work- 
ing days  with  the  view  of  securing  data  upon  the  '^  size  ot 
the  mails,"  and  securing  the  average  weight  per  day.  But 
the  compensation  being  paid  was  regulated  by  the  act  of 
1845.  That  act,  authorizing  the  Postmaster  General  to  di- 
vide the  postal  routes  into  three  classes,  fixed  the  maximum 
rate  he  could  pay  per  mile  per  annum  for  the  transportation 
at  no  higher  rate  than  $300  per  mile  for  routes  of  the  first 
class,  no  greater  compensation  than  $150  per  mile  for  routes 
of  the  second  class,  and  no  greater  compensation  than  $50 
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per  mile  for  routes  of  the  third  class.  The  classification  was 
left  to  his  judgment  and  discretion,  with  the  direction  of 
that  statute,  that  in  making  it  he  should  have  regard  to  ^  the 
size  of  the  mails,  the  speed  with  which  they  are  conveyed, 
and  the  importance  of  the  service,^'  having  in  view  also  that 
a  purpose  of  the  law  was  '^  to  insure,  as  far  as  may  be  prac- 
ticable, an  equal  and  just  rate  of  compensation  according  to 
the  service  performed."  The  elements  of  size,  speed,  and 
importance  of  the  service  thus  entered  into  his  consideration, 
but  the  statute  did  not  define  these,  and  the  application  of 
the  rules  which  should  guide  him,  if  they  may  be  so  called, 
was  to  be  made  by  the  Postmaster  Greneral.  If  he  could  not 
conclude  contracts  '^at  a  compensation  not  exceeding  the 
aforesaid  maximum  rates  or  for  what  he  may  deem  a  reason- 
able and  fair  compensation  for  the  service  to  be  performed," 
he  was  authorized  to  contract  for  transportation  by  other 
means. 

Between  1845  and  1873  great  development  had  occurred 
in  the  country,  and  in  railroad  building  as  well.  The 
amount  of  the  mails  and  the  importance  of  the  service  had 
vastly  increased  and  the  system  of  handling  the  mails  had 
become  a  complex  one.  Over  some  railroad  routes  mails 
were  carried  one  or  more  times  per  day  every  day  in  the 
week;  on  others  six  times  per  week;  on  others  less  than  that. 
Some  routes  were  long  and  others  short. 

Let  us  examine  this  act  of  1873.  We  find  (1)  that  it  ap- 
propriates a  large  amount  ^'for  increase  compensation," 
thus  recognizing  that  the  plan  adopted  for  ascertaining  the 
average  weight  per  day  was  expected  to  result  in  increase 
of  compensation;  (2)  that  payments  are  to  be  made  on  the 
basis  of  average  daily  weight  per  mile — ^thus  answering  the 
question  of  ^^  long  haul "  and  "  short  haul " ;  (3)  that  a  scale 
of  maximum  rates  is  given  to  be  based  upon  the  average  ob- 
tained from  actual  weighings  "  in  every  case,"  for  30  or  more 
successive  working  days;  (4)  that  a  rule  for  ascertaining  an 
average  weight  per  day  is  provided.  This  last  marks  a  de- 
parture from  the  older  law  wherein  no  method  of  ascertain- 
ing "  the  size  of  the  mails "  is  provided,  though  it  was  re- 
quired by  the  act  of  1845  that  it  enter  into  the  Postmaster 
General's  computation  in  fixing  pay  for  the  service.    It  was 
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as  impracticable  in  1873  and  the  years  following  to  ascer- 
tain the  size  of  the  mails  or  their  weight  as  it  had  been  in 
prior  years,  except  by  constant  weighings,  and  as  the  weight 
carried  was  necessarily  considered  a  material  element  a  plan 
was  adopted  which  was  at  once  practicable  and  fair  to  the 
parties  concerned.  This  plan  amounted  to  discarding  the 
idea  of  actual  weights  by  providing  a  contract  basis  to  be  an 
average  ascertained  by  a  rule  stated  in  the  statute,  and  it 
will  be  observed  that  the  statute  directs  the  average  weights 
to  be  ascertained  ^^in  every  case''  by  that  rule.  With  the 
average  weight  carried  daily  throughout  the  route  ascer- 
tained, the  length  of  the  route  known,  the  right  to  '^  increase 
compensation"  given,  and  the  maximum  rate  named,  the 
Postmaster  General  was  prepared  to  submit  his  proposal  to 
each  road  with  the  conditions  and  terms  provided  in  the  act 
Among  the  conditions  named  were  that  the  mails  be  carried 
with  '^  due  frequency  and  speed,"  and  that  proper  and  suit- 
able mail  cars  be  provided. 

He  was  given  a  limit  as  to  compensation  to  be  paid,  maxi- 
mum rates  being  stated,  and  his  contract  was  to  be  based 
upon  an  average  weight  of  mails  per  day  carried  the  whole 
length  of  the  route  and  the  ascertainment  therefrom  of  the 
average  weight  carried  per  mile  per  annum. 

The  statute  left  many  matters  to  be  worked  out  by  the 
Post  Office  Department  calling  for  the  exercise  of  discretion 
and  judgment.  We  point  out  some  and  perhaps  many  others 
occur  in  the  practical  operation  of  the  law.    For  instance : 

1.  The  amount  of  compensation  to  be  paid  in  any  case 
is  not  fixed,  but  the  maximum  that  can  be  paid  is  stated. 

2.  What  shall  be  regarded  as  ^  due  frequency  and  speed  " 
is  left  open. 

3.  The  suitableness  of  the  mail  cars  employed  was  left 
for  consideration. 

4.  The  adjustment  of  the  maximum  rates  allowed  to  the 
varying  average  weights  of  all  above  or  below  the  figures 
mentioned  in  the  scale  of  prices  had  to  be  made,  because 
while  the  statute  allowed  a  maximum  rate  of  $50  per  mile 
to  a  route  carrying  its  whole  length  an  average  of  weight 
of  mails  per  day  of  200  pounds,  the  next  figure  stated  is  500 
pounds,  for  whidi  a  maximum  of  $76  was  allowable.    How 
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much  was  allowable  where  the  average  weight  proved  to  be 
300  pounds* or  exactly  875  pounds? 

5.  Different  roads  carrying  the  mails  on  different  days — 
some  for  seven  days,  some  for  six  days,  some  for  less  days 
per  week — were  to  be  treated  with  accordingly. 

6.  The  additional  amounts  allowed  for  railway  post-office 
cars  were  not  definitely  fixed. 

7.  The  times  of  the  year  the  weighing  should  occur  are 
not  stated. 

The  principal  point  in  dispute  in  this  case  is  involved  in 
what  is  called  ^'  the  divisor ''  to  be  used  in  ascertaining  the 
average  weight  contemplated  by  the  statute,  its  language 
being — 

The  average  weight  to  be  ascertained  in  every  case  by  the 
actual  weighmg  of  the  mails  for  such  a  number  of  successive 
working  days,  not  less  than  '30,  at  such  times  *  *  *  as 
the  Postmaster  General  may  direct. 

Since  the  statute  mentions  working  days,  some  meaning 
should  be  ascribed  to  the  terms.  It  would  have  shortened 
the  phrase  to  have  omitted  the  word  "  working,"  but  it  was 
inserted.  Working  days  generally  refer  to  secular  days; 
that  is,  they  exclude  Sundays.  It  was  said  in  a  case  involv- 
ing the  use  of  the  term  in  a  charter  party :  '^  The  expression 
*  working  days'  has  in  commerce  and  jurisprudence  a  set- 
tled and  definite  meaning;  it  means  days  as  they  succeed 
each  other,  exclusive  of  Sundays  and  holidays.  The  court 
gives  this  precise  and  formal  definition  in  Brooke  v.  Min- 
turn,  1  Cal.,  483."  Pederson  v.  Engster,  14  Fed.  R.,  422; 
Field  V.  Chase,  N.  Y.,  Lalor's  Supp.,  50.  Working  day  is 
a  day  in  which  work  is  generally  done  in  distinction  to  Sun- 
days or  holidays.  Webster's  Dictionary.  We  may  not  find 
an  entirely  satisfactory  reason  for  the  use  of  the  expres- 
sion in  said  connection,  and  it  is  immaterial  what  the  reason 
was  if  the  meaning  be  clear.  Congress  certainly  had  the 
right  to  use  it  and  did  so.  At  that  time,  1878,  there  were 
a  great  many  more  railroad  routes  carrying  the  mails  six 
days  per  week  than  there  were  carrying  them  seven  days  per 
week.  We  are  told  the  proportion  was  then  7  to  1,  a  condi- 
tion very  much  changed  since.  It  may,  therefore,  be  that 
Congress  recognized  that  by  using  the  working  daya— or 
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excluding  Sundays — for  weighings  it  was  adopting  days 
common  to  all  the  roads,  and  thus  securing  an  average 
weight  fairly  representative  of  the  service  of  all,  the  daily 
average  being  the  factor  desired.  Or  it  may  be  that  the 
suggestion  was  made  that  the  railroads  were  operated  under 
charters  granted  by  the  States,  which  might  claim  the  right 
to  regulate  or  prohibit  the  running  of  Sunday  trains,  and 
that  the  authority  from  Congress  to  weigh  the  mails  on  Sun- 
days might  be  construed  as  legislation  by  Congress  in  refer- 
ence to  the  mails,  a  matter  peculiarly  within  the  province  of 
the  Federal  Government,  and  as  thereby  interdicting  any 
interference  by  the  States  with  railroads  operating  their 
trains  on  Sundays  while  canning  the  mails.  Whatever  the 
.  reason.  Congress  directed  that  the  mails  be  weighed  for  such 
a  number  of  successive  working  days,  not  less  than  80,  as 
the  Postmaster  Greneral  might  direct. 

Having  in  mittd  the  fact  that  prior  to  1873  much  difficulty 
had  been  experienced  in  determining  ^Hhe  size  of  the 
mails,"  that  actual  weights  could  only  be  found  by  constant 
and  actual  weighings,  which  would  be  so  expensive  and  in- 
convenient as  to  amount  to  impracticability,  and  that  it  was 
essential  to  have  a  basis  upon  which  contracts  for  terms  of 
fours  years  could  be  made,  we  can  see  a  reason  for  adopting 
the  plan  of  ascertaining  an  average  weight  and  accepting 
that  instead  of  actual  weight.  If  Congress  had  directed, 
as  it  could  readily  have  done,  that  the  mails  should  be  actu- 
ally weighed  on  Monday,  Wednesday,  and  Friday  of  one 
week  and  on  Tuesday,  Thursday,  and  Saturday  of  the  next 
week,  and  so  on  for  five  successive  weeks,  and  the  average 
of  these  weighings  be  taken,  no  one  would  doubt  that  15 
days'  weighings  would  be  divided  by  15  to  obtain  the  aver- 
age. It  should  be  borne  in  mind  that  the  evident  purpose  of 
the  statute  was  to  furnish  a  plan  whereby  the  average 
weights  in  distinction  to  actual  weights  could  be  found; 
that  it  was  adopting  a  method  under  which  the  Government 
would  be  willing  to  make  contracts  extending  for  a  long 
period;  that  certainty,  even  though  based  upon  average 
weights,  was  preferable  to  uncertainty  resulting  from  any 
other  method;  that  this  certainty  of  average  weight  would 
furnish  a  basis  for  estimates  for  appropriations  relieving 
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the  uncertainty  of  estimating  weights  or  the  variableness  of 
actual  weights;  and  that  it  therefore  provided  a  plan  and 
furnished  a  rule  which,  if  literally  followed,  would  deter- 
mine the  average  weight  per  day. 

The  statute  authorized  a  readjustment  of  the  compensa- 
tion upon  ^^the  conditions  and  terms"  mentioned  therein. 
One  of  these  conditions  is  that  in  the  matter  of  weights  the 
statutory  rule  shall  be  used  to  find  the  average  weight  of  the 
mails  carried  per  day.  The  aggregate  of  ^^  the  actual  weigh- 
ings of  the  mails  for  such  a  number  of  successive  working 
days  not  less  than  80  *  *  *,"  as  the  Postmaster  General 
may  direct,  furnishes  the  dividend,  the  number  of  successive 
working  days  so  used  furnishes  the  divisor;  and  the  quo- 
tient is,  of  course,  the  average  daily  weight  of  the  mails 
carried  on  said  days. 

At  this  point  it  is  suggested  by  claimant  that  the  fore- 
going rule  might  serve  for  six-day  roads,  but  works  an  in- 
justice to  routes  carrying  mails  every  day  of  the  week. 
Because,  it  is  said,  when  the  mails  carried  by  six-day  roads 
are  weighed  for  30  successive  working  days  it  means  that  all 
of  the  mail  carried  throughout  the  week  by  such  roads  goes 
to  make  up  the  average — Sunday's  accunmiulation  going 
into  Monday's  mail  and  weight;  while  the  seven-day  roads 
carrying  mails  on  Sunday  do  not  get  the  benefit  of  its  weight 
in  this  average.  At  first  view  this  contention  may  seem  to 
have  merit,  but  in  reality  it  is  unsoimd  when  the  whole 
statute  is  considered. 

'  Congress  knew  when  it  enacted  the  statute  that  some 
routes  were  seven-day  and  others  were  six-day  routes,  and 
yet  it  provided  a  rule  which  it  declared  should  be  applied 
^^in  every  case"  by  actual  weighings  of  the  mails  for  a 
number  of  successive  working  days.  But  chiefly  the  vice 
of  said  contention  is  that,  in  order  to  show  the  supposed 
inequality  produced  by  the  rule  stated  specifically  in  the 
statute,  tlie  emphasis  is  laid  upon  the  wrong  feature.  The 
statute  itself  considered  as  an  entirety  answers  the  conten- 
tion, for  it  provides  that,  among  the  terms  and  conditions 
upon  which  the  mails  are  to  be  carried,  there  shall  be  prom- 
inently considered  the  "frequency"  with  which  they  are 
conveyed  and  that  the  price  to  be  paid  shall  be  within  a 
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named  maximTim  price.  In  other  words,  the  latitude  given 
the  Postmaster  General  within  which  to  ^^ readjust"  the 
compensation  so  as  to  comply  with  the  terms  and  spirit 
of  the  act  of  1878  is  not  found  in  a  disregard  of  the  rule 
for  finding  the  average  weight,  but  is  found  in  the  price  to 
be  paid.  He  may  pay  on  the  basis  of  '^  due  frequency  "  of 
carriage  to  seven-day  roads  a  larger  amount  for  the  average 
daily  weight  per  mile  per  annum  than  he  pays  a  six-day 
road.  He  may  pay  one  for  865  days  and  the  other  for  818 
days  per  annum.  And  this  can  be  done  because  of  the 
flexibility  of  the  provisions  fixing  the  compensation  without 
doing  any  violence  to  any  terms  of  the  statute. 

It  is,  however,  insisted  that  the  contemporaneous  exposi- 
tion of  the  statute  given  by  the  Post  Office  Department  is 
contrary  to  the  view  above  expressed,  and  that  from  1878 
to  1907  the  department,  in  the  execution  of  the  law,  pursued 
the  course  of  weighing  the  mails  for  80  successive  working 
days  and  for  the  five  intervening  Sundays,  taking  the  total 
of  the  85  weighings,  dividing  it  by  80  and  using  the  quotient 
as  the  daily  weight  carried  by  the  seven-day  roads. 

If  the  statute  in  this  particular  were  ambiguous  or  doubt- 
ful, the  exposition  by  the  department  so  long  continued 
should  be  given  great  weight  and  a  controlling  effect  under 
the  authorities  supra^  but  we  do  not  so  construe  the  statute. 

If  the  ascertainment  of  the  weight  by  the  depa]:tmental 
method  was  because  of  any  discretionary  power  granted  by 
the  statute,  that  discretion  must  be  held  to  have  existed  in 
each  successive  Postmaster  General  and  still  to  continue. 

But  it  is  insisted  that  by  the  amendment  of  1905,  if  not 
by  prior  amendments  to  the  act  of  1878,  Congress  reenacted 
that  statute,  and  that  when  a  statute  is  reenacted  without 
change  the  construction  which  had  been  given  it  is  carried 
into  the  reenactment.  United  States  v.  Hermanos  y  Comr 
parda^  209  U.  S.,  887,  is  relied  upon  by  claimant  As  stated 
in  the  opinion  in  that  case  by  Mr.  Justice  McEenna,  ''  The 
only  question  in  the  case  is  the  construction  of  paragraph 
29(5,"  and  after  quoting  that  paragraph  the  opinion  says: 
"  It  is  the  contention  of  the  Government  that  the  paragraph 
separates  still  wines  in  bottles  into  three  classes  and  fixes 
a  specific  duty  in  each  as  follows  "  (setting  them  out  a,  &,  o). 
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Then  follows  this  expression  of  opinion :  '^  We  think  the  con- 
tention is  right  and  needs  no  comment  to  make  it  dear." 
It  seems  evident,  therefore,  that  the  court  (or  a  majority  of 
the  court)  did  not  regard  said  paragraph  296  as  ambiguous 
or  doubtful  in  meaning,  and,  on  the  contrary,  considered 
that  no  comment  was  necessary  to  make  it  dear.  But  the 
Govemmeiit  also  contended  that  the  Treasury  decisions  for 
a  long  period  had  given  a  like  interpretation  to  said  para- 
graph 296,  and  the  opinion  proceeds :  ^'  We  have  said  that 
when  the  meaning  of  a  statute  is  doubtful  great  weight 
should  be  given  to  the  construction  placed  upon  it  by  the 
department  charged  with  its  execution,  Robertson  v.  Down- 
ingy  127  U.  S.,  607 ;  Vrdted  States  v.  Healy,  160  U.  S.,  136," 
thus  recognizing  the  principle  annoimced  in  said  two  cases 
and  many  others  that  the  meaning  of  the  act  must  be 
'^  doubtful "  before  a  court  is  warranted  in  accepting  a  de- 
partmental construction  of  it  which  is  variant  from  the 
meaning  the  court  would  otherwise  give  the  act 

The  question  involved  was,  it  seems  to  us,  dedded  by  a 
majority  of  the  court  without  reference  or  appeal  to  the 
department's  exposition,  while  the  entire  court  agreed  that 
if  the  statute  was  of  doubtful  interpretation  the  contem- 
poraneous exposition  of  the  executive  department  charged 
with  its  execution  and  continued  through  a  long  period  was 
entitled  to  "  great  weight,"  but  that,  as  stated  in  one  of  the 
cases  there  cited,  "the  regulation  of  a  department  of  the 
(Government  is  not,  of  course,  to  control  the  construction  of 
an  act  of  Congress  when  its  meaning  is  clear."  Robertson  v. 
Downing,  127  U.  S.,  613. 

A  third  statement  in  the  opinion  is :  "And  we  have  dedded 
that  the  reenactment  by  Congress  without  change  of  a  stat- 
ute which  had  previously  received  long-continued  executive 
construction  is  an  adoption  by  Congress  of  such  construc- 
tion. United  States  v.  Folk,  204  U.  S.,  148, 162."  It  is  to  be 
noted  that  two  of  the  justices  who  concurred  placed  thdr 
concurrence  upon  the  second  of  the  three  proportions  stated 
in  the  opinion. 

In  the  Falk  case,  supra,  dted  to  the  third  proposition  in 
the  above-mentioned  case,  the  question  involved  construction 
of  a  proviso  in  the  tariff  act  of  1897,  where  it  appeared  that 
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the  opinion  of  the  Attorney  General  had  been  sought  by  the 
Treasury  Department  as  to  the  effect  of  a  proviso  in  section 
50  of  the  tariff  act  of  1890.  He  gave  his  opinion,  holding 
that  the  said  proviso  was  of  general  application  and  was  not 
to  be  restricted  to  the  matter  of  said  section  immediately 
preceding  the  proviso.  20  Op.  Atty.  Gen.,  80.  This  con- 
struction was  followed  by  the  executive  officers  of  the  Gov- 
ernment until  the  Dingley  Act  was  passed  in  July,  1897. 
The  proviso  in  section  50  of  the  act  of  1890,  which  had  been 
construed  by  the  Attorney  General  and  acted  upon  as  above 
stated,  was  reenacted  in  section  33  of  the  Dingley  Act,  and 
the  question  was  pressed  that  a  '^proviso"  should  be  re- 
ferred "  only  to  the  provision  of  a  statute  to  which  it  is  ap- 
pended." The  court,  speaking  through  Mr.  Justice  Mc- 
Kenna,  said :  "  This,  then,  is  our  view :  The  Attorney  Gen- 
eral having  construed  the  proviso  of  section  50  of  the  act 
of  1890  as  not  restricted  to  the  matter  which  immediately 
preceded  it,  but  as  of  general  application,  and  this  construc- 
tion having  been  followed  by  the  executive  officers  charged 
with  the  administration  of  the  law.  Congress  adopted  the 
construction  by  the  enactment  of  section  33  of  the  act  of 
1897,  and  intended  to  make  no  other  change  than  to  require 
as  the  basis  of  duty  the  weight  of  the  merchandise  at  the 
time  of  entry  instead  of  its  weight  at  the  time  of  its  with- 
drawal from  warehouse." 

But  we  find  that  after  the  decision  of  the  last-named  case 
the  Supreme  Court,  in  Copper  Qvsen  Mvtdng  Co.  v.  Arizona 
Boards  206  U.  S.,  474,  479,  speaking  through  Mr.  Justice 
Holmes,  says: 

^^And  again,  when  for  a  considerable  time  a  statute  notori- 
ously has  received  a  construction  in  practice  from  those 
whose  duty  it  is  to  carry  it  out  and  afterwards  is  reenacted  in 
the  same  words,  it  may  be  prestmied  that  the  construction  is 
satisfactory  to  the  legislature,  unless  plainly  erroneous,  since 
otherwise  naturally  the  words  would  have  been  changed," 
citing  New  York^  N.  H.  t&  H.  Railroad  Co.  v.  Interstate  Com- 
merce  Commission^  200  U.  S.,  361,  wherein  Mr.  Justice  White, 
delivering  the  opinion,  refers  to  rulings  made  by  the  com- 
mission in  certain  cases  adhered  to  during  many  years  and 
concedes  (p.  401)  ^'  that  the  interpretation  given  by  the  com- 
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mission  in  those  cases  to  the  act  to  regulate  commerce  is  now 
binding  ani  as  restricted  to  the  precise  conditions  which 
were  passed  on  in  the  cases  referred  to  must  be  applied  to  all 
strictly  identical  cases  in  the  future,  at  least  until  Congress 
has  legislated  on  the  subject  We  make  this  concession, 
because  we  think  we  are  constrained  to  do  so  in  consequence 
of  the  familiar  rule  that  a  construction  made  by  the  body 
charged  with  the  enforcement  of  a  statute,  which  construc- 
tion has  long  obtained  in  practical  execution  and  has  been 
impliedly  sanctioned  by  the  reenactment  of  the  statute  with- 
out alteration  in  the  particulars  construed  when  not  plainly 
erroneous^  must  be  treated  as  read  into  the  statute."  (Italics 
ours.) 

The  language  of  the  opinion  in  the  Hermanos  casCy  209 
XJ.  S.,  389,  is  quoted  in  The  Komada  case^  215  U.  S.,  396, 
which  involved  construction  of  a  clause  in  the  tariff  act, 
just  as  the  Falk  and  Hermanos  cases  involved  tariff  laws, 
and  the  long-continued  construction  of  the  Treasury  Depart- 
ment was  upheld,  the  ruling  having  been  followed  in  the 
department  from  1894  and  '^receiving  in  the  meantime  at 
least  a  qualified  approval  by  Congress"  (p.  397). 

In  Latimer  v.  United  Stoites^  228  XT.  S.,  501,  effect  was 
given  to  certain  words  in  the  tariff  act  of  1897  which  had 
been  given  by  the  construction  by  the  Supreme  Court  of  the 
same  words  in  the  act  of  1883,  ^'  on  the  theory  that  in  using 
the  phrase  in  the  later  statute  Congress  adopted  the  construc- 
tion already  given  it  by  this  court"  (p.  504),  citing 
BarucVs  case,  223  U.  S.,  191. 

The  general  rule  stated  by  text  writers  in  that  the  reenact- 
ment of  a  statute  which  has  received  a  judicial  construction 
amounts  to  a  legislative  adoption  of  such  construction. 
Endl.  on  International  Stat,,  sees.  368,  371;  Black  Inter. 
Laws,  161  j  36  Cyc,  1153. 

Where  certain  words  in  a  statute  have  received  a  construc- 
tion by  the  Supreme  Court,  Congress  is  presumed  to  have 
knowledge  of  it,  and  ^^like  words  being  again  repeated  by 
Congress  it  may  well  be  considered  that  a  like  construction 
was  intended  and  was  expected  to  be  given  to  those  words." 
Mason  v.  Pearson,  9  How.,  248,  258 ;  Logan  v.  United  St-ateB^ 
144  U.  S.,  263,  301;  The  Abbottsford,  98  U.  S.,  440-444; 
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Kepner  v.  United  States^  196  U.  S.,  100, 124;  T albert  case, 
26  C.  Cls.,  168. 

^^  It  is  doubtless  a  rule  that  when  a  judicial  construction 
has  been  given  to  a  statute  the  reenactment  of  the  statute  is 
generally  held  to  be  in  effect  a  legislatiye  adoption  of  that 
construction.  This,  however,  can  only  be  when  the  statute  is 
capable  of  the  construction  given  to  it  and  when  that  con- 
struction has  become  a  settled  rule  of  conduct  The  rule,  we 
think,  is  inapplicable  to  this  case.  In  the  first  place,  the 
decisions  of  the  Internal  Bevenue  Commissioner  can  hardly 
he  denominated  judioidl  constructions?^  (Italics  ours.) 
DoUar  Savings  Bank  v.  United  States^  19  Wall.,  227-287; 
Fairbank  case,  25  C.  Cls.,  168. 

It  was  said  by  Sanborn,  circuit  judge,  in  Hem/mer  v.  United 
States,  204  Fed.,  898,  906 :  ^^And  it  is  the  function  and  duty 
of  the  officers  of  the  judicial  department  of  a  government, 
which  they  may  not  lawfully  renoimce,  to  exercise  their  own 
independent  judgments,  guided  only  by  the  established  legal 
principles  and  the  recognized  canons  of  interpretation,  in  the 
construction  of  its  statutes,  and  to  adjudge  their  just  and 
true  interpretation,  even  though  the  officers  of  an  executive 
department  have  construed  them  otherwise,"  citing  au- 
thorities. 

Whether,  therefore,  we  are  to  be  governed  by  the  rule  as 
stated  in  the  Falk  case  or  as  stated  in  the  Hermanos  case, 
where  emphasis  is  laid  upon  the  fact  that  the  Attorney  Gen- 
eral had  given  an  opinion  which  had  been  followed,  though 
that  opinion  admits  its  construction  leads  to  a  departure 
from  a  preexisting  rule  of  action  by  the  department,  20 
Op.  Atty.  Gen.,  82,  or  whether  we  are  to  be  governed  by 
the  more  limited  rule  announced  in  the  other  cases  cited 
above,  and  especially  whether  the  construction  which  is  sup- 
posed to  be  adopted  by  a  reenactment  of  a  statute  refers  to 
a  judicial,  or  authoritative,  construction  given  the  earlier 
act,  is  in  view  of  the  positive  language  of  the  Falk  case  not 
entirely  free  from  doubt. 

It  may  be  said,  however,  that  as  we  read  the  Falk  case 
the  said  statement  of  the  rule  was  not  essential  to  the  decision 
made.    And  if  the  view  we  have  expressed,  which  finds  sup- 
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port  in  many  decisions,  that  executive  exposition  is  given 
little  consideration  where  the  meaning  of  a  statute  is  dear, 
Oshome  v.  Blank,  9  Wheat.,  738,  and  that  it  is  only  where 
the  statute  is  ambiguous  or  doubtful  that  resort  may  be  had 
to  contemporaneous  executive  construction,  Houghton  v. 
Payne,  194  U.  S.,  88,  arkd  other  cases  supra,  it  does  not  seem 
that  the  reenactment  of  a  statute  which  in  the  particular 
involved  had  been  construed  by  the  executive  department 
would  in  any  event  carry  into  the  new  statute  that  construc- 
tion unless  the  older  statute  were  itself  ambiguous  and  doubt- 
ful. For  it  must  be  conceded  that  the  proper  construction  of 
a  statute  is  a  judicial  function,  and  if  its  meaning  is  clear 
there  is  no  necessity  for  construction.  Thomby  v.  United 
States,  113  U.  S.,  310. 

But  the  contention  of  claimant  upon  the  effect  of  a  reenact- 
ment assumes  that  the  act  of  1873  was  reenacted  in  1905,  at 
least  to  the  extent  of  adopting  the  practice  or  construction 
of  the  department  under  the  former  act.  This  contention  is, 
however,  open  to  serious  doubt.  The  act  of  1873  was  not 
reenacted  in  1905,  but  in  the  Post  Office  appropriation  bill 
for  that  year  appears  a  proviso  as  follows : 

^^  Provided,  That  hereafter  before  making  the  readjust- 
ment of  pay  for  transportation  of  mails  on  railroad  routes 
the  average  weight  shall  be  ascertained  by  the  actual  weir- 
ing of  the  mails  for  such  a  number  of  successive  workmg 
days,  not  less  than  ninety,  at  such  times  after  June  thir- 
tieth, nineteen  hundred  and  five,  and  not  less  frequently  than 
once  in  every  four  years,  and  the  result  to  be  stated  and 
verified  in  such  form  and  manner  as  the  Postmaster  General 
mav  direct."    33  Stat.  L.,  1088. 

It  is  evident  that  Congress  was  not  satisfied  with  the 
average  weights  being  obtained,  whether  the  dissatisfaction 
arose  from  the  method  or  the  result,  and  they  therefore 
changed  the  law  to  insure  a  more  satisfactory  average,  and 
when  we  find  an  amendment  which  is  designed  to  change 
a  feature  in  or  practice  under  the  older  act  we  think  the 
amendment  should  be  construed  to  give  it  the  effect  in- 
tended. 

We  may  eliminate  from  consideration  any  question  of 
equities  growing  out  of  contracts  made  in  accordance  with 
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the  constraction  which,  prior  to  1907,  the  Post  Office  Depart- 
ment had  applied  to  the  act  of  1873  and  its  amendatory 
acts.  Such  a  question  was  involved  in  one  branch  of  the 
case  of  United  States  v.  Alabama  Great  Southern  EaUroad 
Co.,  142  IT.  S.,  615.  In  the  present  case  is  involved  the  right 
to  make  a  new  contract  and  not  a  change  in  any  respect  of  a 
preexisting  one.  The  question  therefore  is  whether  the  Post- 
master Greneral  was  authorized  in  ascertaining  the  average 
weight  per  day  to  adopt  the  statutory  rule  or  was  he  bound 
by  prior  executive  exposition  and  long-continued  practice  t 
In  other  words,  to  state  it  plainly,  must  he  obey  the  statute 
or  the  department's  exposition  of  it? 

In  the  construction  of  an  act  the  court's  aim  must  be  to 
arrive  at  the  intention  of  the  legislative  body  and  to  apply 
the  language  of  the  act  toward  the  attaining  of  that  inten- 
tion, if  possible.  Ajs  words  must  be  used  as  the  vehicle  of 
the  legislative  intention,  their  popular  or  received  import 
furnishes  the  general  rule  for  the  interpretation  of  the  laws 
in  which  they  appear,  and  whilst  a  strict  literalism  is  not 
required,  especially  if  it  tends  to  defeat  the  purposes  of  the 
law,  yet  where  the  language  used  is  clear  and  imperative 
^  reasoning  ab  inconvenienti  is  of  no  avail  and  there  is  no 
room  for  construction."  MaiUard  v.  Lawrence,  16  How., 
261 ;  Boudinot  v.  The  United  States,  11  Wall.,  616.  WhUe 
it  is  the  duty  of  courts  to  ascertain  the  meaning  of  the  legis- 
lature from  the  words  used  in  the  statute  and  the  subject 
matter  to  which  it  relates  there  may  be  an  equal  duty  to 
restrict  the  meaning  of  general  words  whenever  it  is  found 
necessary  to  do  so  in  order  to  carry  out  the  legislative  in- 
tent United  States  v.  Freight  Assn.,  166  U-  S.,  290,  820. 
And  where  words  or  terms  used  are  ambiguous  or  are  found 
to  have  application  to  diverse  conditions  actually  arising 
their  meaning  must  be  resolved  by  '^  an  examination  of  and 
comparison  of  the  doubtful  words  with  the  context  of  the 
law,  considering  its  reason  and  spirit  and  the  inducing 
cause  of  its  enactment."  Endl.  Inter  Stat.,  sees.  26,  27. 
But  the  ambiguity  or  doubt  must  inhere  in  the  language 
of  the  act  as  applicable  to  conditions  to  which  the  law  is 
intended  to  apply.    It  is  not  the  doubt  occasioned  by  a  con- 
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sdderation  of  whether  an  executive  exposition  put  into  prac- 
tice is  free  from  criticism  which  will  produce  the  ambiguity 
or  doubt  in  the  meaning  of  the  terms  of  the  statute  itself, 
because  misconstruction  is  not  sufficient  to  generate  the 
doubt  required  or  produce  a  latent  ambiguity.  In  City  of 
New  York  v.  New  York  City  Railway  Co^  198  N.  Y.,  543, 
the  rule  of  practical  construction  as  stated  above,  Chicago 
V.  Sheldon^  9  Wall.,  50,  54;  United  States  v.  Alabama  Great 
Southern  Railway  Co.^  142  U.  S.,  615,  is  recognized  to  the 
broad  extent  that  the  practical  construction  of  a  doubtful 
statute  by  the  legislative  and  executive  departments  con- 
tinued for  many  years  is  held  to  have  controlling  weight  in 
its  interpretation  and  to  have  great  weight  even  in  the  con- 
struction of  the  Constitution  itself.  Illustrating  by  two 
classes  of  cases  then  before  it,  the  court  expressed  the  con- 
trolling distinction  between  them  to  be  that  in  the  one  there 
was  ambiguity  in  the  grant  and  in  the  other  there  was  not, 
saying  that  the  doctrine  of  practical  construction  should 
not  be  applied  where  there  is  no  ambiguity  in  the  grant 
and  adding  (p.  550) :  ^^  We  think  that  position  is  sound,  for 
the  doctrine  is  never  applied  unless  the  door  is  opened  by 
an  ambiguity,  which  is  the  foundation  of  the  principle  upon 
which  the  doctrine  is  founded.  It  goes  without  saying  that 
the  ambiguity  must  not  be  captious,  but  should  be  so  serious 
as  to  raise  a  reasonable  doubt  in  a  fair  mind  reflecting  hon- 
estiy  upon  the  subject,  before  the  principle  of  practical  con- 
struction can  be  applied." 

Is  the  act  of  1873,  as  amended,  ambiguous  in  any  particu- 
lar, especially  with  reference  to  the  matters  involved  in  this 
action?  Is  there  any  ambiguity  in  the  amendment  of  1905 
above  quoted? 

Claimant  insists  that  (1)  both  questions  must  be  answered 
affirmatively,  and  (2)  if  not,  that  the  amendment  of  1905 
was  an  adoption  of  a  long-continued  executive  exposition  of 
the  clause  which  it  amends.  As  to  the  last  proposition,  we 
dismiss  it  from  further  consideration  upon  our  understand- 
ing of  the  authorities  to  the  effect  that  if  the  act  is  not,  when 
properly  considered,  ambiguous,  and  imcertain,  contem- 
poraneous, and  long-continued  executive  exposition  and 
practice  should  not  prevent  the  court  construing  the  act 
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according  to  its  terms  and  the  intention  of  Congress,  and 
that  said  amendment,  in  view  of  its  purpose,  was  not  an 
adoption  by  Congress  of  the  departmental  construction  or 
practice  under  the  prior  act.  It  is  earnestly  urged  that  the 
Postmaster  Greneral  in  1884  called  upon  the  Attorney  Gren- 
eral  for  an  opinion  upon  the  departmental  construction  of 
the  act  of  1873,  and  received  an  opinion  from  an  Acting 
Attorney  General,  18  Op.  Atty.  Gen.,  71,  that  the  con- 
struction was  correct,  ^  and  that  a  departure  from  it  would 
defeat  the  intention  of  the  law  and  cause  no  little  embar- 
rassment." 

As  above  suggested,  an  opinion  by  the  Attorney  Greneral 
may  be  sought,  and  he  acts  upon  an  authoritative  statement 
of  facts  furnished  by  the  head  of  the  department  asking 
for  the  opinion.    18  Op.  Atty.  Gen.,  487. 

The  Postmaster  Greneral's  letter  to  the  Attorney  General 
states  that  it  had  been  ^'  the  practice  since  1875  in  arriving 
at  the  average  weight  of  mails  per  day  on  these  two  classes 
of  service  [6-day  and  7-day  roads]  to  treat  *  successive  work- 
ing days'  as  being  composed  of  the  6  working  or  secular 
days  in  the  week,"  and  then  follows,  by  way  of  illustration, 
the  practice  as  applied  to  two  different  routes,  each  sup- 
posedly carrying  the  same  amount  of  mail  per  day.  In  the 
one  the  mails  are  weighed  for  30  successive  working  days, 
the  total  divided  by  30,  and  the  average  weight  per  day  thus 
found.  In  the  other  the  mails  are  weighed  for  30  successive 
working  days  ^^and  for  the  intervening  Sundays  ('the 
weight  on  Sunday  being  treated  as  if  carried  on  Mondays '), 
the  weighing  as  before  covering  usually  a  period  of  35  days." 
The  total  of  35  days'  weighings  is  divided  by  30  and  '^  an 
average  weight  of  mails  per  day"  thus  attained.  It  ap- 
pears that  the  '^successive  working  days"  in  the  law  were 
construed  as  exclusive  of  Sundays,  and  the  Sundays'  mails 
were  treated  for  the  purpose  of  the  computation  ''  as  if  car- 
ried on  Mondays."  There  can  be  no  question  that ''  an  aver- 
age" of  85  weighings  can  not  be  secured  by  dividing  the 
total  by  30.  A  quotient  may  be  gotten  by  that  method 
just  as  one  would  be  gotten  if  19  were  used  as  the  divisor, 
but  that  quotient  does  not  represent  the  daily  average 
weight.    Nor  can  the  method  be  sustained,  within  the  Ian- 
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guage  of  the  act,  unless  there  was  a  discretionary  power 
vested  in  the  Postmaster  General  by  it  as  regards  ascertain- 
ing the  average  daily  weight  of  mails  transported.  We  are 
not  informed  whether  the  treating  of  the  Sunday  weighings 
''as  if  carried  on  Mondays"  was  thought  to  find  support 
in  the  act  of  March  3, 1875  (18  Stat  L.,  341),  which  changed 
the  practice  of  weighing  the  mails  from  the  railroad  com- 
panies to  the  department,  directing  the  Postmaster  General 
^  to  have  the  mails  weighed  as  often  as  now  provided  by 
law  by  the  employees  of  the  Post  Office  Department,  and 
have  the  weights  stated  and  verified  to  him  by  said  employees 
under  such  instruduma  as  he  may  consider  just  to  the  Post 
Oifice  Department  and  the  raUroad  companies^^  though  the 
practice  referred  to  in  the  said  letter  of  the  Postmaster  Gen- 
eral seems  to  have  existed  ''  since  1875."  It  is  conceivable 
that  in  the  language  of  the  act  of  1875,  above  italicized, 
there  may  have  been  considered  some  warrant  for  having 
the  weights  of  Sundays'  mails  treated  as  carried  on  Mon- 
days, and  so  stated  and  verified  under  instructions  from  the 
Postmaster  General,  he  considering  that  method  just  to 
the  Post  Office  Department  and  the  railroads.  But  if  a 
discretion  were  thus  lodged,  it  is  manifest  that  the  discre- 
tion did  not  wear  out  in  its  use  and  that  it  could  be  exer- 
cised again  and  differently  in  1907.  The  Postmaster  Gren- 
eral's  letter  recognized  the  meaning  of  successive  working 
days  and  the  apparent  necessity  of  treating  all  mails  In 
ascertaining  their  weights  as  carried  on  working  days,  thus 
appreciating  at  least  the  importance  and  meaning  of  the 
words  of  the  statute.  It  must  be  admitted  that  the  Acting 
Attorney  General,  18  Op.  Atty.  Gren.,  71,  stated  that  the 
construction  placed  by  the  Postmaster  General  upon  said 
act  for  ascertaining  the  average  weight  of  mail  ^is  cor- 
rect," but  it  is  also  apparent  that  the  Postmaster  General's 
letter  stated  there  were  two  methods  used  in  practice,  one 
applicable  to  six-day  and  the  other  to  seven-day  routes,  and 
another  Attorney  General,  more  than  20  years  thereafter, 
said  a  like  construction  was  ^^an  impossible  one."  26  Op. 
Atty.  Gen.,  890.  While  great  respect  is  due  to  opinions  of 
the  Attorneys  General,  and  an  apparently  controlling  in- 
fluence was  ascribed  to  that  mentioned  in  the  Hermanos 
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case,  they  are  not  necessarily  controUing.  And  ''without 
stopping  to  review  the  subjects  in  detail  we  content  our- 
selves with  saying  that  we  think  neither  the  reference  to 
expressions  in  debate,  upon  the  concession  for  the  sake  of 
argument  that  they  are  competent  to  be  looked  at,  nor  an 
opinion  of  the  Attorney  General  upon  which  reliance  is 
placed  are  adequate  to  control  or  modify  the  conclusion  we 
have  reached  as  to  the  meaning  of  the  provision."  Per 
Mr.  Chief  Justice  White  delivering  the  opinion  in  Lewis 
Publishing  Co.  v.  Morgan^  29  U.  S.,  228,  811. 

The  argument  for  claimant  is  that  the  amendment  of  1905, 
taken  in  connection  with  the  whole  act,  is  ambiguous  and 
doubtful,  one  of  the  reasons  for  the  contention  being  that 
its  literal  application  works  a  hardship  or  is  inequitable  to- 
ward the  roads  carrying  mails  every  day  in  the  year,  while 
f avoidng  the  roads  carrying  them  only  six  days  per  week. 
We  do  not  concur  in  that  view,  and  at  the  cost  of  some  repeti- 
tion we  point  out  that  the  (jovemment  having  the  right  to 
declare  the  terms  upon  which  it  would  contract  for  trans- 
portation of  the  mails  could  and  did  provide  a  plan  whereby 
an  average  daily  weight  of  the  mails  carried  could  be  ascer- 
tained. The  weight  of  the  mails  had  always  been  a  control- 
ling element  in  fixing  the  price  of  transportation,  and  three 
methods  were  open  for  consideration:  (1)  Actual  weights  to 
be  secured  by  weighing  the  mails  day  in  and  day  out,  a 
method  expensive,  inconvenient,  uncertain  in  making  ap- 
propriations, and  therefore  impracticable;  (2)  estimating 
the  weights  from  such  data  as  was  attainable,  a  method  un- 
reliable, unsatisfactory,  and  open  to  more  serious  objections; 
(8)  average  weights  to  be  ascertained  by  a  definite  rule 
which  admitted  of  a  sufficient  number  of  weighings  to  enable 
the  Government  and  the  railroads  alike  to  deal  on  terms  of 
exact  equality  and  approximate  at  least  the  actual  weights. 
And  this  plan  lends  certainty  to  the  element  of  weight,  fur- 
nishing as  it  does  a  basis  for  estimates  for  appropriations. 
The  theory  of  the  law  was  that  compensation  should  be  based 
upon  the  average  weight  of  mails  carried  daily  per  mile  per 
annum,  readily  ascertainable  when  the  average  weight  car- 
ried daily  upon  the  whole  length  of  the  route  was  known. 
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The  three  essential  elements  of  the  contract  would  be 
weight,  mileage,  and  price  in  connection  with  due  frequency 
and  speed.  The  mileage  was  known,  the  price  could  be  fixed, 
but  what  of  the  weight? 

The  rule  was  established  for  finding  the  average  weight, 
the  statute  authorized  contracts  based  upon  sudi  ayerage 
weight,  and  the  period  of  the  contracts  could  be  four  years. 
The  ameliorati<Mi  of  tlie  supposed  hardships  or  inequity  as 
between  roads  carrying  mails  different  numbers  of  days  was 
not  to  be  accomplished  by  a  different  and  incorrect  ^  aver- 
age," but  was  amply  provided  for  within  the  tnaTiTnnnn  price. 
The  Postmaster  Greneral  could  exercise  some  discretion  in 
the  compensation  offered,  but  the  average  weight  should  be 
found  by  the  statutory  rule,  without  which  there  was  no 
authority  conferred  by  the  statute  to  ascertain  or  contract 
with  reference  to  average  weights.  Claimants'  contention 
therefore  lays  emphasis  on  the  effect  of  the  average  weights 
as  between  classes  of  roads  instead  of  taking  note  of  the  fact 
that  one  of  the  conditions  prescribed  by  the  act  is  that  the 
price  was  to  be  regulated  according  to  the  ^  frequency  and 
speed "  and  the  facilities  furnished  to  properly  handle  and 
distribute  the  mail&  It  affords  no  reason  apparent  to  us 
for  the  adoption  of  a  method  which  increases  by  one-sixth 
the  proper  daily  average  in  favor  of  one  class  of  roads  and 
extends  the  increase  throughout  865  days  per  year  for  four 
years.  The  question  when  the  average  weight  per  day  was 
fixed  became  one  of  contract  between  the  Gk>vemment  and 
the  roads.  Atchison^  Topeka  <6  Santa  Fe  By.  Co.  v.  United 
States,  226  U.  S.,  640;  Texas  Pacific  Ry.  Co.  v.  United  States^ 
28  C.  Cls.,  879,  810. 

There  is  no  reasonable  ground  for  mistaking  the  meaning 
of  the  amendment  of  1905.  It  declares  that  *'  hereafter  ^  the 
average  weight  shall  be  ascertained  by  a  rule  stated  and  of 
ready  application.  The  words  "  average  weight,"  which  are 
to  be  ascertained  ^4n  every  case"  by  a  definite  rule,  are 
easily  understood.  We  can  not  conceive  of  its  being  used  in 
said  connection  by  Congress  in  any  involved  sense.  We 
must  construe  it  in  its  ordinarily  accepted  sense. 

^'It  is  not  only  the  safer  course  to  adhere  to  the  words 
of  the  statute  construed  in  their  ordinary  import,  instead 
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of  entering  into  any  inquiry  as  to  the  supposed  intention 
of  Congress,  but  it  is  the  imperative  duty  of  the  court  to  do 
so.**    Bate  Refrigerator  Ca.  v.  Sulzherger^  157  U.  S,,  1,  83. 

It  is  a  matter  of  common  knowledge  that  the  teachers  in 
the  public  schools  in  their  reports  of  the  pupil's  record  state 
the  marks  of  the  different  studies  and  the  average  of  all. 
What  would  be  thought  of  a  teacher  finding  the  average  of 
six  studies  by  dividing  by  6  and  then  finding  the  average  of 
seven  studies  by  dividing  by  6,  upon  the  theory  that  in  the 
latter  case  the  student  was  doing  more  work? 

In  Maillard  v.  Lawrence^  16  How.,  251,  261,  it  is  said : 

"And  it  would  seem  to  be  a  most  extravagant  supposition 
which  could  hold  that,  in  the  enactment  of  a  law  affecting 
the  interests  of  the  Nation  at  large,  the  legislature  should 
select  for  that  purpose  language  by  which  the  Nation  or  the 
mass  of  the  people  must  necessarily  be  misled.  The  popu- 
lar or  received  import  of  words  furnishes  the  general  rule 
for  the  interpretetion  of  public  laws  as  well  as  of  private 
and  social  transactions,  and  wherever  the  legislature  adopte 
such  language  in  order  to  define  and  promulge  their  action 
or  their  will,  the  just  conclusion  from  such  a  course  must  be 
that  they  not  only  themselves  comprehended  the  meaning 
of  the  language  they  have  selected,  out  have  chosen  it  with 
reference  to  the  known  apprehension  of  those  to  whom  the 
legislative  language  is  addressed  and  for  whom  it  is  designed 
to  constitute  a  rule  of  conduct,  namely,  the  community  at 
large." 

Our  conclusion  is  that  said  stetuto  as  amended  in  t'tie  par- 
ticulars involved  in  this  case  does  not  authorize  the  applica- 
tion of  the  rule  of  contemporaneous  and  long-continued 
executive  exposition,  but  that  it  can  be  and  should  be  given 
the  construction  which  its  words  in  their  usual  and  gen- 
erally accepted  meaning  import,  and  that  the  amendment  of 
1905  was  not  an  adoption  of  any  preexisting  departmental 
practice  which  is  controlling  upon  the  interpref;ation  to  be 
given  by  the  court. 

The  Postmaster  General  issued  Order  No.  165,  dated 
March  2, 1907,  reading : 

"  That  when  the  weight  of  mail  is  teken  on  railroad  routes, 
the  whole  number  of  days  the  mails  are  weighed  shall  be 
used  as  a  divisor  for  obtaining  the  average  weight  per  day.** 
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And  later  issued  Order  No.  412,  dated  June  7, 1907,  read- 
ing: 

^  Ordered.  That  Order  165,  dated  March  2,  1907,  be,  and 
the  same  is  hereby,  amended  to  read  as  follows : 

^'  That  when  the  weight  of  mail  is  taken  on  railroad  routes 
the  whole  number  of  days  included  in  the  weighing  period 
shall  be  used  as  a  divisor  for  obtaining  the  average  weight 
per  day." 

For  the  purpose  of  obtaining  the  daily  average  of  mail 
transported  the  country  had  been  divided  into  four  divi- 
sions,  called  first  (the  Eastern  States),  second  (Southern 
States),  third  (Middle  States),  fourth  (Western  States), 
the  four-year  periods  commencing  on  Julyl  of  different 
years;  and  in  the  division  covering  claimant's  territory  the 
four-year  period  commenced  July  1,  1907. 

It  appears  that  on  or  about  February  12,  1907,  the  Post- 
master Oeneral  notified  claimant  of  the  direction  given  to 
weigh  the  mails  on  said  routes  and  transmitted  to  it  ^^  a  dis- 
tance circular"  calling  for  certain  information,  such  dis- 
tance circular  containing  a  form  of  the  acceptance  of  the 
proposed  contract  to  be  signed  by  the  railroad  company. 
Under  date  of  July  1, 1907,  the  claimant  wrote  a  letter  to  the 
Post  Office  Department  calling  attention  to  certain  features 
in  the  distance  circular  and  making  ^^ protest"  to  certain 
features  mentioned.  In  the  meantime  claimant  had  re- 
ceived notice  of  said  Order  No.  412.  Claimant  continued 
to  transport  the  mails  from  July  1,  1907,  the  beginning  of 
the  new  four-year  period,  and,  on  September  16,  1907,  re- 
turned the  distance  circular  duly  signed,  except  that  to  the 
form  of  acceptance  there  were  added  before  the  signature  the 
words,  "Exception  taken  to  Order  No.  165,  issued  by  the 
Postmaster  General  March  2, 1907,  and  Order  No.  412,  issued 
by  the  Postmaster  General  June  7, 1907  (see  attached  letter 
of  protest,  bearing  date  of  July  1, 1907)." 

To  this  the  Second  Assistant  Postmaster  General  replied 
on  October  S,  1907,  stating  in  effect  that  it  must  be  under- 
stood that  the  claimant,  in  the  performance  of  the  service 
from  the  beginning  of  the  contract  term  and  during  the  con- 
tinuance of  the  service,  would  be  subject  to  all  the  postal 
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laws  and  regulationa    Payments  have  been  regularly  made 
to  claimant  based  upon  the  terms  of  said  Order  No.  412. 

Conceding  for  the  sake  of  argument  that  the  claimant 
could  have  objected  to  Order  412,  we  think  the  objection 
should  have  been  timely  and  that  some  effect  should  be  given 
to  its  action  in  entering  upon  the  performance  of  the  con- 
tract for  carrying  the  mails  without  objection  made  before 
July  1, 1907,  when  the  contract  period  commenced,  if  indeed 
the  letter  of  July  1, 1907,  can  be  construed  to  be  an  objection. 
By  holding  the  distance  circular  mitil  September  and  then 
returning  it  with  *^ exception"  noted  claimant  waived  any 
right  of  objection,  not  only  upon  the  principle  stated  in 
Philadelphia  <&' Baltimore  R.  R.  Co.  v.  United  States^  103 
U.  S.,  703,  and  Texas  <&  Pacific  R.  R.  Co.  case,  28  C.  Cls., 
379,  wherein  it  is  said,  "  The  contract  could  not  be  changed 
by  complaints  and  protests,"  but  also  upon  another  principle, 
namely,  that  where  an  offer  is  made  by  one  party  its  accept- 
ance by  the  other  may  as  well  be  signified  by  doing  acts 
which  clearly  show  assent  as  by  express  words,  especially 
when  there  is  a  duty  on  the  part  of  such  party  to  make 
known  his  miwillingness  to  proceed  under  the  contract.    "  If 
such  acts  are  done  with  the  knowledge  of  the  party  making 
the  offer,  they  amoimt  to  an  acceptance  thereof."    I  Page 
Contr.j  sec.  50.    And  illustrations  of  the  rule  may  be  found 
in  Micscatine  Water  Co.  v.  Lumber  Co.^  85  Iowa,  112;  39 
Am.  St.  K.,  287;  Homer  School  v.  WestcoU,  82  S.  E.  R., 
885;  Old  Jordon  Co.  v.  Society,  164  U.  S.,  261;  Vogel  v. 
Pekoe,  167  111.,  339;  30  L.  R  A.,  493,  where  it  is  said:  "The 
acceptance  of  the  contract  by  the  parties  of  the  first  part 
and  holding  it  and  acting  upon  it  as  a  valid  instrument  may 
be  regarded  as  equivalent  to  its  formal  execution  on  their 
part."    Thompson  v.  Sanhom,  52  Mich.,  141. 

Where  matters  of  such  grave  importance  as  the  proper 
transportation  of  the  mails  are  involved  it  is  of  prime  im- 
portance that  the  terms  and  regulations  as  between  the  car- 
rier and  the  Government  should  be  known,  and  the  claimant 
having  the  right  to  refuse  the  terms  offered  should  be  held 
to  the  effect  of  its  action  in  proceeding  with  the  perform- 
ance and  receiving  payments  based  upon  the  department's 


522  DEcasMBXR  Term  1913-14.  [49  c.  cia. 

understanding  of  the  contract    Texas  dk  Pacific  By.  Oo.  ▼• 
United  States^  28  C.  Cla,  379 ;  Eastern  R.  B.  Co.  v.  United 
States,  129  U.  S.,  391,  396 ;  Atchison,  Topeka  <&  Santa  Fe 
B.  B.  Co.  V.  United  States,  225  U.  S.,  640. 
An  order  will  be  entered  dismissing  the  petition. 


ALABAMA  GREAT  SOUTHERN  RAILROAD  CO.  v. 

THE  UNITED  STATES. 

[No.  81872.    Decided  May  18  4914.] 

On  the  Proofs. 

A  land-grant  railroad  nnder  the  act  of  June  3,  1866,  U  Stat  L.,  IT, 
transports  part  of  the  National  Guard  of  Alabama  and  Mis- 
sissippi to  and  from  their  borne  stations  to  Chlckamauga 
Park,  where  they  participated  with  a  part  of  the  Regular 
Army  in  field  Instructions  and  maneuvers  under  the  act  of 
1908,  82  Stat  L.,  775,  as  amended  by  the  act  of  1908,  35 
Stat  L.,  899,  and  was  paid  for  such  service  after  deducting 
the  proportionate  part  based  upon  the  value  of  the  road  as 
distinguished  from  its  rolling  stock  and  equipment  under 
the  land-grant  act  This  suit  is  brought  to  recover  the  dif- 
ference between  such  payment  and  the  full  legal  tariff  rates. 
I.  The  Secretary  of  War,  under  the  act  of  1903,  as  amoided  by 
the  act  of  1908,  is  authorized  to  provide  for  participation  by 
the  Organized  Militia  in  the  aicampment  maneuvers,  and 
field  instructions  of  any  part  of  the  Regular  Army,  on  re- 
quest of  the  governor  of  the  State  concerned. 
II.  The  right  of  control  of  the  militia  by  the  respective  States  and 
their  right  to  legislate  regarding  the  militia  has  been  fully 
recognized  by  the  courts,  both  rights  being  concurrent  with 
,  that  of  the  Congress  within  constitutional  limitations,  to 
l^islate  regarding  it  and  its  control,  the  right  of  the  State 
yielding  to  the  superior  right  of  Congress  acting  within  said 
limitations. 
ni.  Congress  may  "  provide  far  oalUng  forth  the  mUitia  to  emecute 
the  laws  of  the  Unions  suppress  insurrections,  and  repel  in- 
vasions,** and  the  authority  to  call  forth  the  militia  has  been 
exclusively  vested  in  the  President 
lY.  The  President  is  Commander  in  Chief  of  the  Army  and  Navy 
of  the  United  States,  and  of  the  militia  of  the  several  States 
when  called  into  the  actual  service  of  the  United  Statea 
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y.  The  Federal  Constltation  clearly  distinguishes  between  the 
Army  and  Navy  on  the  one  hand  and  the  militia  upon 
the  other.  The  latter  may  be  called  forth  by  the  President 
for  specific  purposes,  and  when  so  called  forth  and  assembled 
comes  under  the  control  of  and  into  the  service  of  the  United 
State& 
YL  Section  15  of  the  act  of  1908  implies  a  distinction  betwe^i 
**Vie  troops  of  the  United  States"  stationed  at  a  military 
post  and  "  the  mUitia  temporarily  encam/ped  '*  there  for  in- 
struction, in  its  provision  that  the  regular  commander  of  the 
post  shall  remain  in  command  without  regard  to  the  rank 
of  the  commanding  officers  of  the  militia  present 

VII.  Under  the  Ck>nstItution  and  military  laws  of  Alabama  and  Mis- 
sissippi the  active  militia  or  National  Guard  is  enrolled  for 
certain  specific  purposes,  and  while  so  enrolled  as  soldiers  of 
th^S^^^^^^re  not  "  troops  *'  within  the  meaning  of  see- 
tl<^i^^^^^H|||||{^the  Federal  Constitution. 
VIII.  The  Nl^^HHErdof  a  State  may  become  ^*  troops  of  the 
UmtedlRateS^withln  the  meaning  of  the  land-grant  act,  but 
it  is  not  the^^kntiality,  but  the  actuality  of  being  in  the 
service  conten^^ted  by  the  Constitution  which  fixes  their 
status  as  sud^^Bopf." 

IX.  The  meaning  of  VHand-grant  act  is  not  to  be  restricted  to  the 
Regular  Army  nor  can  it  be  extended  to  include  the  National 
Guard  when  not  actually  in  the  service  of  the  United  States. 

The  Reporter* 8  statement  of  the  case : 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  Claimant  is  a  corporation  incorporated  under  the  laws 
of  the  State  of  Alabama,  and  owns  and  operates  a  line  of 
railroad  extending  from  Meridian,  in  the  State  of  Missis- 
sippi, to  Chattanooga,  in  the  State  of  Tennessee,  and  passing 
through  the  States  of  Mississippi,  Alabama,  Georgia,  and 
Tennessee,  and  is  engaged  in  the  transportation  thereon  of 
passengers  and  property  for  hire.  The  said  railroad  is  a 
land-grant  road,  the  grant  of  land  to  the  State  of  Alabama 
to  aid  in  the  construction  of  claimant's  railroad  having  been 
made  by  an  act  of  Congress  approved  June  S,  1856, 11  Stat 
L.,  17, 18. 

II.  At  the  times  hereinafter  mentioned  the  established 
tariff  rates  in  force  duly  filed  with  the  Interstate  Commerce 
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Commission,  and  published  as  required  by  law  for  the  trans- 
portation of  parties  of  not  less  than  10,  traveling  on  one 
ticket  over  the  lines  of  the  claimant  company,  was  2  cents  per 
mile  for  each  person. 

m.  At  the  times  hereinafter  mentioned  the  claimant 
transported  officers  and  men  of  the  Alabama  National  Guard 
or  Organized  Militia  to  and  from  joint  camps  of  instruction 
of  the  Regular  Army  and  the  Organized  Militia  at  Chicka- 
mauga  Park  (Lytle),  Ga.,  held  under  the  provision  of  sec- 
tion 15  of  the  act  of  Congress  approved  January  21, 1903,  as 
amended  by  the  act  of  May  27,  1908,  85  Stat.  L.,  402,  upon 
United  States  Government  requests  for  transportation  issued 
by  the  defendants,  the  particulars  of  each  service  so  rendered 
being  as  follows : 

(a)  In  July,  1908,  the  claimant  furnished  transportation 
on  defendants'  request  for  253  officers  and  men  of  the  Ala- 
bama National  Guard  from  Birmingham,  Ala.,  to  Lytle,  Gtu, 
and  252  officers  and  men  returning  therefrom ;  the  charge  for 
transportation  of  each  of  said  officers  and  men  being,  in  ac- 
cordance witli  the  published  tariff  rate  then  in  force,  as  here- 
inbefore stated,  $6.28  round  trip  and  $3.14  single  trip,  mak- 
ing a  total  of  $1,585.70. 

(&)  In  July,  1908,  claimant  furnished  transportation  for 
52  officers  and  men  of  the  Alabama  National  Guard  on  de- 
fendants^ request  from  AttaUa,  Ala.,  to  Lytle,  Gra.,  and  re- 
turn, the  rate  of  the  transportation  of  each  of  such  officers 
and  men  being  $4.04,  in  accordance  with  the  published  tariff 
rate  then  in  force,  as  hereinbefore  stated,  making  a  total  of 
$210.08. 

(<?)  In  July,  1908,  claimant  furnished  transportation  for 
49  officers  and  men  of  the  Alabama  National  Guard  on  de- 
fendants' request  from  Tuscaloosa,  Ala.,  to  Lytle,  Ga.,  and 
return,  the  rate  for  transportation  for  each  of  said  officers 
and  men  being,  in  accordance  with  the  published  tariff  rate 
then  in  force,  as  hereinbefore  stated,  $8.52,  making  a  total  of 
$417.48. 

(d)  In  July,  1908,  claimant  furnished  transportation  for 
9  men  of  the  Alabama  National  Guard  on  defendant's  re- 
quests from  Chattanooga,  Tenn.,  to  Birmingham,  Ala.,  the 
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rate  for  transportation  for  each  of  said  men,  traveling  in 
parties  of  less  than  10,  being,  in  accordance  with  the  pub- 
lished tariff  rates  then  in  force,  $i.30,  making  a  total  of 
$88.70. 

The  total  amomit  due  the  claimant  company  for  such 
transportation  at  the  established  tariff  rate  is  the  sum  of 
$2,251.96.  Acting  upon  a  decision  of  the  Comptroller  of  the 
Treasury  to  the  effect  that  officers  and  men  of  the  National 
Guard  being  transported  to  and  from  such  joint  encamp- 
ments were  to  be  considered  as  troops  of  the  United  States, 
the  accounting  officers  decided  that  the  claimant  company 
was  entitled  to  only  such  pay  as  is  paid  for  transporting 
^^  troops  of  the  United  States,''  and  paid  the  claimant  only 
the  sum  of  $1,455.52,  and  disallowed  the  sum  of  $796.44  as 
an  alleged  authorized  land-grant  deduction. 

lY.  In  August,  1908,  the  claimant  company  transported 
483  officers  and  men  of  the  Alabama  National  Guard  or 
Organized  Militia  from  Chattanooga,  Tenn.,  to  Birming- 
ham, Ala.,  from  the  said  joint  camp  instruction  of  the 
Begular  Army  and  the  Organized  Militia  at  Chickamauga 
Park  (Lytle),  Ga.,  held  under  the  provisions  of  section  15 
of  the  act  of  Congress  approved  January  21,  1903,  upon 
United  States  Government  request  for  transportation.  The 
rate  for  the  transportation  of  said  officers  and  men  according 
to  the  published  tariff  rates  for  transportation  of  passengers 
was  $2.86  for  each  person,  the  total  being  the  sum  of 
$1,381.38. 

Claim  was  made  to  the  accounting  officers  of  the  Treas- 
ury by  the  claimant  company  for  the  payment  of  this  sum. 
Acting  upon  a  decision  of  the  Comptroller  of  the  Treasury 
to  the  effect  that  officers  and  men  of  the  National  Guard  be- 
ing transported  to  and  from  said  joint  encampments  were 
to  be  considered  as  troops  of  the  United  States,  the  account- 
ing officers  decided  that  the  claimant  company  was  entitled 
to  only  such  pay  as  is  paid  for  transporting  "  troops  of  the 
United  States,"  and  paid  the  claimant  only  the  sum  of 
$844.20,  and  disallowed  the  sum  of  $537.18  as  an  alleged 
authorized  land-grant  deduction. 
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y .  At  the  times  hereinafter  mentioned  the  claimant  trans- 
ported officers  and  men  of  the  Mississippi  National  Guard 
or  Organized  Militia  to  and  from  the  joint  camp  of  instruc- 
tion of  the  Regular  Army  and  the  Organized  Militia  at 
Chickamauga  Park  (Lytle) ,  6a.,  held  under  the  provisions 
of  section  15  of  the  act  of  Congress  approved  January  21, 
1908,  as  amended,  36  Stat  L.,  402,  upon  United  States 
Government  requests  for  transportation  issued  by  the  de- 
fendant, the  particulars  of  which  service  so  rendered  being 
as  follows : 

(a)  In  June,  1910,  the  claimant  furnished  transportation 
on  defendants'  request  for  27  officers  and  men  of  the  Mis- 
sissippi National  Guard  from  Meridian,  Miss.,  to  Lytle, 
Ga.,  and  return,  and 

(5)  In  June  and  July,  1910,  claimant  furnished  trans- 
portation on  defendants^  request  for  50  officers  and  men  of 
the  Mississippi  National  Guard  or  Organized  Militia  from 
Meridian,  Miss.,  to  Lytle,  Ga.,  and  for  46  officers  and  men 
of  the  same  organization  returning  from  Lytle,  Ga.,  to 
Meridian,  Miss. 

The  total  transported  under  paragraphs  (a)  and  (() 
aforesaid  was  78  round  trips  and  4  single  trips  between 
Meridian,  Miss.,  and  Lytle,  Ga.,  the  charge  for  the  transpor- 
tation of  each  of  said  officers  and  men  in  accordance  with 
the  published  tariff  rates  as  aforesaid  being  $12.40  for  each 
person  round  trip,  and  $6.20  for  each  person  single  trip; 
in  all,  the  sum  of  $930. 

Claim  was  made  to  the  accounting  officers  of  the  Treasury 
for  pay  at  the  established  tariff  rate.  Acting  upon  a  de- 
cision of  the  Comptroller  of  the  Treasury  to  the  effect  that 
officers  and  men  of  the  National  Guard  being  transported 
to  and  from  such  joint  encampments  were  to  be  considered 
as  troops  of  the  United  States,  the  accounting  officers  de- 
cided that  the  claimant  company  was  entitled  to  only  such 
pay  as  is  paid  for  transporting  "troops  of  the  United 
States,''  and  paid  the  claimant  only  the  sum  of  $564,  and  dis- 
allowed the  smn  of  $366  as  an  alleged  authorized  land-grant 
deduction. 
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VL  At  the  times  hereinafter  mentioned  the  daiinant  trans- 
ported officers  and  men  of  the  Alabama  National  Guard  or 
the  Organised  Militia  to  and  from  joint  camp  of  instruc- 
tion of  the  Begular  Army  and  the  Organized  Militia,  at 
Chickamauga  Park  (Lytle),  6a.,  held  under  the  provisions 
of  section  15  of  the  act  of  Congress  approved  January  21, 
1903,  as  amended,  35  Stat.  L.,  402,  upon  transportation 
request  issued  by  the  defendant,  the  particulars  of  each 
service  so  rendered  being  as  follows: 

(a)  In  July,  1910,  the  claimant  furnished  transportation 
on  defendants'  request  for  202  officers  and  men  of  the  Ala- 
bama National  Guard  from  Birmingham,  Ala.,  to  Lytle, 
Ga.,  and  return,  the  charge  for  transportation  in  accordance 
with  the  published  tariff  rate  then  in  force  as  hereinbefore 
stated  being  $6.28  for  the  round  trip  for  each  person,  making 
a  total  of  $1,268.56. 

(5)  In  July,  1910,  upon  defendants'  request,  claimant 
transported  12  officers  and  men  of  the  Alabama  National 
Guard  from  Birmingham,  Ala.,  to  Lytle,  Ga.  The  rate  in 
accordance  with  the  published  tariff  then  in  force  was  $3.14 
for  each  person  one  way,  making  a  total  of  $37.68. 

(e)  In  July,  1910,  upon  defendants'  request,  claimant 
transported  71  officers  and  men  of  the  Alabama  National 
Guard  from  Birmingham,  Ala.,  to  Lytle,  Ga.,  and  return, 
the  charge  for  transportation  for  each  of  said  officers  and 
men  being  in  accordance  with  the  published  tariff  rate  then 
in  force  as  hereinbefore  stated,  $6.28  for  the  round  trip  for 
each  person,  making  a  total  of  $445.88. 

(d)  In  July,  1910,  on  defendants'  request,  the  claimant 
furnished  transportation  for  42  officers  and  men  of  the  Ala- 
bama National  Guard  or  Organized  Militia  from  Tusca- 
loosa, Ala.,  to  Lytle,  Ga.,  and  for  40  officers  and  men  of  the 
same  organization  returning  from  Lytle,  Ga.,  to  Tuscaloosa, 
Ala.,  making  40  round  trips,  the  charge  for  which  in  ac- 
cordance with  the  established  tariff  rate  being  $8.52  for  each 
person,  and  2  single  trips,  the  charge  for  which  in  accord- 
ance with  such  tariff  rate  being  $4.26,  making  a  total  of 
$349.32. 
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Claim  was  made  to  the  aocomiting  officers  of  the  Treasury 
by  the  claimant  company  for  pay  at  the  established  rate. 
Acting  upon  a  decision  of  the  Comptroller  of  the  Treasury 
to  the  effect  that  officers  and  men  of  the  National  Guard 
being  transported  to  and  from  such  joint  encampments  were 
to  be  considered  as  troop3  of  the  United  States,  the  account- 
ing officers  decided  that  the  claimant  company  was  entitled 
to  only  such  pay  as  is  paid  for  transporting  ^'  troops  of  the 
United  States,"  and  paid  the  claimant  only  the  sum  of 
$1,353.16,  and  disallowed  the  sum  of  $748.28  as  an  alleged 
authorized  land-grant  deduction. 

VII.  The  officers  and  men  mentioned  in  Findings  III,  IV, 
and  VI  were  a  part  of  the  Organized  Militia  of  the  State  of 
Alabama,  and  designated  the  Alabama  National  Guard,  and 
those  mentioned  in  Finding  Y  were  a  part  of  the  Organized 
Militia  of  the  State  of  Mississippi,  and  designated  the  Mis- 
sissippi National  Guard,  and  their  participation  in  said  en- 
campment was  in  pursuance  of  the  provisions  of  section  15 
of  said  act  of  1903  as  amended. 

VIII.  Prior  to  said  transportation  of  the  Alabama  militia 
a  contract  was  made  between  the  claimant  and  Brig.  Gen. 
Bibb  Graves,  Acting  Quartermaster  General  of  the  United 
States  Army,  for  the  transportation  of  82  officers  and  365 
enlisted  men,  more  or  less,  from  several  points  in  Alabama 
to  Lytle,  Ga.,  at  the  rates  for  the  round  trip  from  Tusca- 
loosa, Ala.,  of  $8.52,  Gadsden,  Ala.,  $4.24,  and  Birmingham, 
Ala.,  $6.28,  and  providing  that  the  rates  were  to  be  '^net 
cash  and  not  subject  to  further  deduction  unless  it  be  sub- 
sequently found  that  they  are  in  excess  of  regular  tariff  rates 
less  land-grant  or  other  lawful  deductions  to  which  the  Gov- 
ernment is  entitled,  then  the  lower  rate  will  govern  in  set- 
tlement.'' Upon  settlement  the  comptroller  made  deduc- 
tions on  account  of  the  claimant  being  a  land-grant  road, 
said  deductions  being  heretofore  shown. 

IX.  The  amoimis  deducted  by  the  accoimting  officers  were 
correct  amounts  if  the  National  Guard  transported  as  above 
stated  are  to  be  considered  as  troops  of  the  United  States 
within  the  meaning  of  the  land-grant  act. 

X.  Upon  the  foregoing  findings  of  fact  the  court  finds 
the  ultimate  fact,  so  far  as  it  is  a  question  of  fact,  that  the 
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National  Guard  of  the  said  respective  States  were  not  troops 

of  the  United  States  within  the  meaning  of  the  land-grant 
act. 

Mr.  W.  E,  Harvey  and  Mr.  W.  B.  King  for  the  plaintiff. 
Mr.  B.  W.  Andrews  J  with  whom  was  Mr.  Assistant  Attor- 
ney General  Huston  Thompson^  for  the  defendants. 

Campbell,  Chief  Justice^  delivered  the  opinion  of  the 
court : 

The  claimant,  Alabama  Great  Southern  Railroad  Co.,  is 
a  land-grant  road  by  virtue  of  the  act  of  June  3,  1856,  11 
Stat.  L.,  17,  which,  among  other  things,  provides,  by  sec- 
tion 8  thereof: 

"  The  said  railroads  shall  be  and  remain  public  railways 
for  the  use  of  the  Government  of  the  United  States,  free 
from  tolls  or  other  charge  upon  the  transportation  of  any 
property  or  troops  of  the  United  States." 

It  transported  under  proper  requisitions  parts  of  the 
National  Guard  belonging  to  the  Organized  Militia  of  the 
States  of  Alabama  and  Mississippi,  respectively,  from  points 
in  Alabama  and  Mississippi  to  Chickamauga  Park  (or 
Lytle),  Ga.,  and  from  the  latter  place  back  to  the  points  of 
starting. 

The  authority  is  conferred  upon  the  Secretary  of  War  by 
section  15  of  the  act  of  January  21,  1908,  82  Stat.  L.,  776, 
as  amended  by  the  act  of  May  27,  1908,  85  Stat.  L.,  899,  to 
provide  for  participation  by  the  Organized  Militia  in  the 
encampment,  maneuvers,  and  field  instructions  of  any  part 
of  the  Regular  Army  on  the  request  of  the  governor  of  the 
State  concerned,  and  the  terms  of  the  statute  were  observed 
in  this  case. 

The  claimant  insists  that  it  is  entitled  to  its  full  legal 
tariff  rates  for  transporting  said  members  of  the  National 
Guard  or  Organized  Militia  to  said  joint  encampment  and 
return,  and  the  defendants  contend  that  as  the  railroad  is 
a  land-grant  road  it  was  only  entitled  to  pay  for  the  trans- 
portation after  deducting  the  proportionate  part  based  upon 
the  value  of  the  road  as  distinguished  from  its  rolling  stock 
and  equipment.    Lake  Superior  and  Mississippi  B.  B.  Co. 
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v.  United  States^  93  U.  S.,  442.  The  daimant  was  paid  the 
part  of  its  charge  admittedly  due,  but  was  refused  payment 
on  the  balance  claimed,  and  therefore  brings  suit  for  the 
recovery  of  such  balance. 

The  question  is  whether  the  said  National  Guard  is  to  be 
treated  as  ^  troops  of  the  United  States "  within  the  mean- 
ing of  said  act  of  1856. 

The  term  ^^ militia"  is  an  old  one  and  was  well  known 
before  the  Bevolutionary  War.  By  the  act  of  May  8,  1792, 
entitled  ^^An  act  more  effectually  to  provide  for  the  national 
defense  by  establishing  an  uniform  militia  throughout  the 
United  States,"  1  Stat.  L.,  271,  all  free  white  male  citizens 
of  the  respective  States  between  the  ages  of  18  and  45  years 
(with  some  exceptions)  were  required  to  be  enrolled  in  the 
militia  by  the  captain  or  commanding  ofScer  of  the  com- 
pany, and  a  number  of  details  looking  to  the  efficiency  of 
the  militia  were  incorporated  in  said  act,  whidti,  with  acts 
amendatory  of  it,  was  brought  into  the  Bevised  Statutes 
and  continued  until  said  act  of  1903.  The  control  of  tiie 
militia  was  left  with  the  States,  respectively,  in  whose 
bounds  they  resided.    The  act  of  January  21, 1908,  provides : 

^  That  the  militia  Shall  consist  of  every  able-bodied  male 
citizen  of  the  respective  States,  Territories,  and  the  District 
of  Columbia,  and  every  able-bodied  male  of  foreign  birtii 
who  has  declared  his  intention  to  become  a  citizen,  who  is 
more  than  eighteen  and  less  than  forty-five  years  of  a^,  and 
shall  be  divided  into  two  classes — ^the  Organized  Miktia,  to 
be  known  as  the  National  Guard  of  the  State,  Territory,  or 
District  of  Columbia,  or  by  such  other  designations  as  maj 
be  given  them  by  the  laws  of  the  respective  States  or  Terri- 
tories, and  the  remainder  to  be  known  as  the  Beserve 
Militia." 

Most  of  the  States  by  their  legislation  adopted  the  name 
of  National  Guard  for  the  Organized  Militia  and  some 
adopted  other  names  for  it.  Many  had  adopted  the  name  of 
National  Guard  prior  to  said  act  of  1903. 

Whether  militia  be  defined  as  "lihe  body  of  soldiers  in  a 
State,  enrolled  for  discipline  but  not  engaged  in  actual 
service  except  in  emergencies  as  distinguished  from  regular 
troops  or  a  standing  army,"  BlacVs  Law  Dict^  or  as  ^  a 
body  of  men  enrolled  and  drilled  according  to  military  law 
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as  an  armed  force,  but  not  as  regular  soldiers,"  Cent. 
Dict.^  or  more  comprehensively  ^^that  portion  of  the  peo- 
ple who  are  capable  of  bearing  arms — the  arms-bearing 
population,"  per  Stone,  J.,  in  McCwnffs  case,  89  Ala.,  112, 
or  as  ^^  citizen  soldiers,"  as  some  described  the  militiamen, 
we  think  the  description  of  the  organized  and  reserved 
militia  given  in  said  act  of  1903  sufficiently  meets  the  re- 
quirements of  this  case. 

Speaking  generally,  said  act  of  1903  as  amended  by  the 
act  of  May  27,  1908,  85  Stat.  L.,  399,  is  of  a  more  extensive 
character  than  prior  legislation  on  the  subject  of  the  militia, 
which  by  said  act  as  amended  divides  the  militia  into  the 
two  classes  of  organized  and  the  reserve  militia.  The  Or- 
ganized Militia,  which  includes  the  National  Guard,  is  re- 
quired on  and  after  January  21,  1910,  in  its  organization, 
armament,  and  equipment  to  conform  to  the  general  Army 
Regulations.  The  President  is  authorized  in  time  of  peace 
by  order  to  fix  the  minimum  number  of  enlisted  men  in  each 
company,  troop,  battery,  etc.,  and  whenever  the  President 
calls  forth  the  Organized  Militia  of  any  State  to  be  em- 
ployed in  the  service  of  the  United  States  he  may  specify 
in  his  call  the  period  for  which  such  service  is  required,  and 
the  militia  so  called  is  required  to  serve  for  such  term 
**  either  within  or  without  the  territory  of  the  United 
States"  unless  relieved  by  order  of  the  President;  the  re- 
fusal or  neglect  of  an  officer  or  enlisted  man  of  the  militia 
to  present  himself  for  muster  into  the  service  upon  being 
called  forth  subjects  him  to  trial  by  court-martial,  the  ma- 
jority membership  of  the  court-martial  to  be  composed  of 
militia  officers.  But  have  these  provisions  and  other  pro- 
visions of  tiiie  act  as  amended  deprived  the  States  of  the 
control  of  their  militia,  or  without  more  made  the  militia 
troops  of  the  United  States  ? 

No  State  shall  without  the  consent  of  Congress  *  •  ♦ 
keep  troops  ♦  ♦  •  in  time  of  peace  (Art.  I,  sec.  10), 
but— 

"A  well-regulated  militia  being  necessary  to  the  security 
of  a  free  State,  the  riffht  of  the  people  to  keep  and  bear  arms 
shall  not  be  iniringecL"   Art.  II,  amendment. 

This  amendment  has  been  held  not  to  be  a  grant  of  author- 
ity by  the  Constitution,  but  declaratory  of  a  right  which  is  in 
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no  wise  dependent  upon  that  instrument.  *^  It  means  that  the 
right  shall  not  be  infringed  by  Congress.'^  United  States  v. 
Cruikshank,  92  U.  S.,  642;  Presser  v.  People,  116  U.  S.,  252. 

^'  The  militia,  as  citizens,  are  peculiarly  under  the  protec- 
tion of  the  State  sovereignty.  They  compose  the  only  State 
force,  and  the  genius  of  our  Government  forbids  that  they 
should  be  subjected  to  the  military  tribunals  of  the  Fedend 
Government  unless  it  be  during  those  extraordinary  occa- 
sions, defined  in  the  Constitution  of  the  United  States,  when 
the  public  safety  and  the  high  behests  of  war  demand  the  sac- 
rifice." MiUs  V.  Martin,  19  Johns.,  7,  24,  decided  in  1821. 
Tn  Dufme  v.  People,  94  HI.,  120,  the  court  discusses  the 
status  of  the  National  Guard  of  that  State,  and  says : 

^'  It  might  be  well  in  this  connection  to  call  to  mind  that 
^powers  not  delegated  to  the  United  States  by  the  Constitu- 
tion, nor  prohibited  by  it  to  the  States,  are  reserved  to  the 
States,  respectively,  or  to  the  people.'  The  power  of  State 
governments  to  legislate  concerning  the  militia  existed  and 
was  exercised  before  the  adoption  of  the  Constitution  of  the 
United  States^  and  as  its  exercise  was  not  prohibited  by  that 
instrument  it  is  understood  to  remain  with  the  States,  subject 
only  to  the  paramount  authority  of  acts  of  Congress  enacted 
in  pursuance  of  the  Constitution  of  the  United  States." 
(P.  126.)    To  same  effect.  People  v.  Hill,  126  N.  Y.,  497. 

The  right  of  control  of  the  militia  by  the  respective  States 
and  their  right  to  legislate  regarding  the  militia  has  been 
fully  recognized  by  the  Supreme  Court,  both  rights  being 
concurrent  with  that  of  Congress,  within  constitutional  lim- 
itations, to  legislate  regarding  it  and  its  control,  the  right  of 
the  State  yielding  to  the  superior  right  of  Congress  acting 
within  said  limitations.  Houston  v.  Moore,  5  Wheat,  1; 
Martin  v.  Mott,  12  Wheat,  19;  Presser  v.  lUinais,  116  U.  S., 
252,  267 ;  1  Kent's  Comm.,  265. 

Congress  may  "  provide  for  calling  forth  the  militia  to 
execute  the  laws  of  the  Union,  suppress  insurrections,  and 
repel  invasions,"  Art.  I,  sec  8,  and  the  authority  to  call 
forth  the  militia  has  been  vested  in  the  President,  who  in  the 
sole  judge  of  the  exigency  justifying  the  call.  Martin  v. 
Mott,  16  Wheat,  19. 

Congress  has  power: 

^  To  provide  for  organizing,  arming,  and  disciplining  the 

militia  and  for  governing  such  part  oi  them  as  may  be  em- 

,  ployed  in  the  service  of  the  United  States,  reserving  to  the 
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States,  respectively,  the  appointment  of  the  officers  and  the 
authority  of  training  the  militia  according  to  the  discipline 
prescribed  by  Congress."  Art.  I,  sec.  8.  And  the  deiend- 
ants  insist  that  this  clause,  taken  in  connection  with  the  facts 
that  the  National  Guard  referred  to  went  to  said  encamp- 
ment upon  transportation  furnished  by  the  United  States, 
were  paid  according  to  section  15  of  the  act  of  1903  as 
amended,  were  participants  in  the  ^^  encampment,  maneuvers, 
and  field  instruction''  of  the  part  of  the  Army  there  en- 
camped, and  that  the  command  of  the  camp  remained  with 
the  regular  commander  of  the  post  as  provided  in  said  sec- 
tion 15,  shows  that  the  said  National  Guard  were  "  troops  of 
the  United  States." 

The  insistence  apparently  overlooks  the  fact  that  the  pro- 
vision in  said  clause  for  "  governing  "  the  militia  applies  to 
"  such  part  as  may  be  employed  in  the  service  of  the  United 
States,"  while  the  reservation  of  the  appointment  of  officers 
and  the  authority  of  training  and  therefore  their  government 
and  control  is  in  the  States,  respectively,  when  the  militia  are 
not  employed  in  said  service. 

Speaking  of  said  clause  in  conneQtion  with  that  granting 
power  "to  raise  and  support  armies,"  it  was  said  by  Mr. 
Justice  Gray,  speaking  for  the  court  in  Johnson  v.  Sayre^ 
158  U.  S.,  109 :  "  Congress  is  thus  expressly  vested  with  the 
power  to  make  rules  for  the  government  of  the  whole  Regu- 
lar Army  and  Navy  at  all  times  and  to  provide  for  govern- 
ing such  part  only  of  the  militia  of  the  several  States  as,  hav- 
ing been  called  forth  to  execute  the  laws  of  the  Union  to  sup- 
press insurrections  or  to  repel  invasions,  is  employed  in  the 
service  of  the  United  States." 

The  President  is  Conmiander  in  Chief  of  the  Army  and 
Navy  of  the  United  States  and  of  the  militia  of  the  several 
States  when  called  into  the  actual  service  of  the  United 
States.    Art.  II,  sec.  2. 

The  President  is  thus  "  made  Commander  in  Chief  of  the 
Army  and  Navy  of  the  United  States  at  all  times  and  Com- 
mander in  Chief  of  the  militia  only  when  called  into  the 
actual  service  of  the  United  States."  Johnson  v.  Sayre^  158 
U.  S.,  109, 115.  The  Executive  has  the  undoubted  power  to 
establish  rules  and  regulations  for  the  government  of  the 
Army,  and  "  the  Secretary  of  War  is  the  regular  constitu- 
tional organ  of  the  President  for  the  administration  of  the 
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military  establishment  of  the  Nation,  and  roles  and  orders 
publicly  promulgated  through  him  must  be  received  as  the 
acts  of  the  Executive  and  as  such  be  binding  upon  all  within 
the  sphere  of  his  legal  and  constitutional  authority.''  The 
right  of  so  considering  the  authority  of  the  President  grows 
out  of  the  fact  of  his  being  the  Commander  in  Chief  of  the 
mitiary  and  naval  force&  United  States  v.  EUasanj  16,  P^, 
291,  301. 

By  the  constitution  of  Alabama  (and  as  for  that  matter  by 
the  constitutions  of  perhaps  all  of  the  States)  the  governor 
thereof  is  declared  to  be  the  commander  in  chief  of  the 
militia  except  when  called  into  the  actual  service  of  the 
United  States. 

"  The  President  therefore  has  no  power  over  the  militia  as 
Commander  in  Chief  until  called  into  actual  service,  when 
the  functions  of  the  local  conmiander  in  chief  cease  and  those 
of  the  President  begin.  Until  that  time  powers  pertaining 
to  that  office  are  exclusive  in  the  governors,  for  there  can  not 
be  two  commanders  in  chief  of  the  same  body  at  the  same 
time."  10  Op.  Atty.  Gen.,  11. 

The  fifth  amendment  forbids  the  holding  of  any  person  to 
answer  for  a  capital  or  otherwise  infamous  crime  unless  on 
a  presentment  or  indictment  of  a  grand  jury  ^  except  in  cases 
arising  in  the  land  or  naval  forces  or  in  the  militia  when  in 
actual  service  in  time  of  war  or  public  danger." 

This  provision  is  intended  ^^  to  prevent  persons  not  subject 
to  the  military  law  from  being  held  to  answer  for  a  capital 
or  otherwise  infamous  crime  without  presentment  or  indict- 
ment by  a  grand  jury,"  the  words  "  when  in  actual  service," 
etc.,  referring  to  the  militia  and  not  to  ^land  or  naval 
forces,"  because,  as  said  by  Mr.  Justice  Gray,  ^^All  persons  in 
the  military  or  naval  service  of  the  United  States  are  subject 
to  the  military  law,  the  members  of  the  Begular  Army  and 
Navy  at  all  times — the  militia  so  long  as  they  are  in  such 
service."  Johnson  v.  Sayre,  158  U.  S.,  109,  114.  And  a 
reason  for  referring  the  clause  '^  when  in  actual  service  in 
time  of  war  or  public  danger  "  to  the  militia  and  not  to  the 
Army  or  Navy  is  said  to  be  found  in  the  fact "  that  it  is  only 
at  those  times  that  the  militia  are  under  the  jurisdiction  and 
control  of  the  General  Government,"  while  the  Army  and 
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Nayy  of  the  United  States  are  always  in  the  service  of  the 
Oovemment.   Bogari  case^  8  Fed.  Cases,  799. 

The  Constitution  therefore  clearly  distinguishes  between 
the  Army  and  Navy  on  the  one  hand  and  the  militia  upon 
the  other.  The  latter  may  be  called  forth  by  the  President 
for  specific  purposes,  he  being  the  judge  of  the  exigencies 
justifying  his  call,  and  when  so  called  forth  and  assembled 
in  obedience  to  the  call  there  is  no  doubt  that  the  militia  or 
the  National  Guard  come  under  the  control  of  the  Govern- 
ment and  into  the  service  of  the  United  States — ^the  governor 
of  the  State  ceasing  to  be  commander  in  chief  contempo- 
raneously with  the  President  becoming  their  Commander 
in  Chief.  And  certainly  when  the  President  becomes  the 
Commander  in  Chief  the  militia  are  in  the  service  of  the 
United  States,  while  they  can  not  be  '^  in  the  actual  service 
of  the  United  States  "  if  he  is  not  their  Commander  in  Chief. 

Section  15  of  the  act  of  1903  as  amended  implies  a  dis- 
tinction between  ^^  the  troops  of  the  United  States  "  stationed 
at  the  said  military  post  or  camp  and  ^^the  militia  tem- 
porarily encamped ''  there,  in  its  provision  that  the  Regular 
commander  of  the  x>oet  shall  remain  in  command  without 
regard  to  the  rank  of  the  commanding  officers  of  the  militia. 

The  statute  as  above  suggested  may  indicate  an  extension 
of  congressional  legislation  upon  the  subject  of  the  militia. 
See  10  Op.  Atty.  Gen.,  11.  It  is  clearly  its  purpose  to 
make  more  efficient  that  force,  so  that  it  may  the  better  be 
able  to  respond  to  the  President's  call  and  meet  the  condi- 
tions, should  they  arise,  which  in  the  judgment  of  the  Presi- 
dent authorize  the  calling  of  them  into  the  service  of  the 
United  States.  The  men  comprising  the  active  militia — ^the 
National  Guard — ^^  come  from  the  body  of  the  militia,  and 
when  not  engaged  at  stated  periods  in  drilling  and  other 
exercises  they  return  to  their  usual  avocations,  as  is  usual 
with  militia,  and  are  subject  to  call  when  the  public  exi- 
gencies demand  it."  Dunne  v.  People^  94  111.,  138.  They 
are  always  available  in  an  emergency  requiring  the  prompt 
exertion  of  the  military  power  of  the  State  and  Nation. 
People  V.  HiU^  126  N.  Y.,  605.  Said  section  provides  for 
the  pay  and  transportation  of  the  National  Guard,  but  the 
expense  comes  from  a  fund  specially  appropriated,  and  no 
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part  of  it  can  be  taken  from  the  sums  appropriated  for  the 
support  of  the  Begular  Army,  and  it  does  not  authorize  the 
Secretary  of  War  to  require  their  attendance.  On  the  con- 
trary, it  is  a  condition  precedent  prescribed  by  the  said  sec- 
tion that  the  governor  of  a  State  shall  request  it,  before  the 
Secretary  of  War  is  authorized  to  provide  for  the  partici- 
pation of  the  Organized  Militia  in  the  ^^  encampment  ma- 
neuvers and  field  instruction  of  any  part  of  the  Regular 
Army.''  They  attend  them  ^^  on  the  request  of  the  governor  " 
for  instruction  and  drill  and  not  for  service.  A  fact  essen- 
tial  to  their  being  in  the  service  of  the  United  States  is 
wanting,  namely,  a  calling  forth  of  them  by  the  President 
of  the  United  States.  Are  they  then  ^'  troops  of  the  United 
States"!  The  statute  (sec  15),  as  above  stated,  implies 
they  are  not  to  be  so  regarded.  *  And  ^'  such  an  organization 
(the  National  Guard),  no  matter  by  what  name  it  may  be 
designated,  comes  within  no  definition  of  ^troops'  as  that 
word  is  used  in  the  Constitution.  The  word  ^  troops '  con- 
veys to  the  mind  the  idea  of  an  armed  body  of  soldiers  whose 
sole  occupation  is  war  or  service,  answering  to  the  Begular 
Army.  The  organization  of  the  active  militia  of  the  State 
bears  no  likeness  to  such  a  body  of  men."  Dunne  v.  People^ 
94  HI.,  188. 

In  State  v.  Woffner,  74  Minn.,  618,  it  is  said:  "Under 
our  military  code  the  active  militia  or  National  Guard  is 
organized  and  enrolled  for  discipline  except  in  times  of  in- 
surrection, invasion,  and  riot  *  ♦  *.  When  not  engaged 
at  stated  periods  in  drilling  or  training  for  military  duty, 
they  return  to  their  usual  vocations,  subject  to  call  when  pub- 
lic exigencies  require  it,  but  may  not  be  kept  in  service  like 
standing  armies  in  times  of  peace.  While  enrolled  as  soldiers 
of  the  State  for  the  purposes  aforesaid,  they  are  neither 
^  troops '  within  the  meaning  of  section  10  of  Aitide  I  of  the 
Federal  Constitution  nor  a  ^standing  army'  within  the 
meaning  of  the  bill  of  rights  of  the  State." 

In  Bowie  ease^  45  C.  Cls.,  42,  this  court  decided  that  the 
said  act  of  1903  did  not  entitle  an  officer  to  credit  for  serv- 
ice in  the  State  militia  as  a  basis  for  longevity  pay;  and  re- 
ferring to  the  provision  in  that  statute  for  the  pay  of  the 
National  Guard  while  attending  the  said  encampment  ma- 
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neuvers  and  field  instruction,  Peelle,  Chief  Justice,  there 
said: 

^  Confess  were  not  legislating  to  reward  the  officers  of  the 
State  militia  for  long  and  faithful  service,  desirable  as  that 
might  be,  but  were  making  provision  whereby  if  the  gov- 
ernor so  requested  they  might  have  the  advantag^e  of  an  ex- 
perienced Army  officer  in  maneuvers  and  field  instruction, 
for  which  time  so  serving  they  were  to  be  paid  the  same  pay 
as  officers  of  the  Army." 

The  constitution  of  Alabama  contains  the  following, 
among  other  provisions,  relative  to  the  militia : 

^^Sec.  271.  The  legislature  shall  have  power  to  declare 
who  shall  constitute  the  militia  of  the  State,  and  to  provide 
for  organizing,  arming,  and  disciplining  the  same ;  and  the 
legislature  may  provide  for  the  organization  of  a  State  and 
Naval  Militia. 

^^  Sec.  272.  The  legislature,  in  providing  for  the  organiza- 
tion, equipment,  and  discipline  of  the  mihtia.  shall  conform 
as  nearly  as  practicable  to  the  regulations  lor  the  govern- 
ment of  the  armies  of  the  United  States. 

"  Sec.  278.  Each  company  and  regiment  shall  elect  its  own 
company  and  regimental  officers." 

By  section  181  the  governor  is  made  conmiander  in  chief 
of  the  militia  and  volunteer  forces  of  the  State,  except  when 
they  shall  be  called  into  the  service  of  the  United  States, 
and  he  may  call  out  the  same  to  execute  the  laws,  suppress 
insurrection,  and  repel  invasion. 

The  statutes  of  Alabama  conform  to  these  constitutional 
provisions,  and  the  statute  designating  part  of  the  militia 
as  the  National  Guard  was  enacted  in  1897. 

The  constitution  of  Mississippi  has  provisions  similar  to 
those  in  the  constitution  of  Alabama  and  makes  its  governor 
commander  in  chief  of  the  militia,  and  by  statutes  divides 
the  militia  into  "  the  reserve  militia,  whose  service  is  com- 
pulsory, and  the  National  Guard,  composed  of  volunteers." 

That  the  National  Guard  may  become  "troops  of  the 
United  States  "  within  the  meaning  of  said  land-grant  act  is 
not  to  be  questioned,  but,  as  was  said  at  the  bar  in  this  case,  it 
is  not  the  potentiality  but  the  actuality  of  being  in  the  serv- 
ice contemplated  by  the  constitution  which  fixes  their  status 
as  "  troops."  The  meaning  of  the  act  under  which  the  claim- 
ant must  transport  troops  is  not  to  be  restricted  to  the 
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Begolar  Army,  nor  can  it  be  extended  to  include  the  Na- 
tional Guard  when  not  in  the  serrioe  of  the  United  States. 
The  President  did  not  call  forth  the  militia  of  said  States 
nor  direct  them  to  assemble  at  Chickamauga  Park,  nor  was 
he  their  commander  in  chief  while  they  were  there.  If  it 
should  be  conceded  that  while  at  the  joint  camp  of  instruc- 
tion the  National  Ouard  were  under  the  command  of  officers 
of  the  Begular  Army  and  because  thereof  were  in  the  service 
of  the  United  States— a  concession  we  do  not  make — it  would 
yet  seem  that  such  service  commenced  with  their  arrival 
and  ended  with  their  departure,  and  therefore  that  during 
the  transportation  to  and  from  the  camp,  for  which  this 
action  is  brought,  they  were  not  in  the  service  or  troops  of 
the  United  States. 

It   follows   that   claimant   should   have   judgment   for 
$2,447.90,  and  it  is  so  ordered. 

Howry,  Judge^  took  no  part  in  the  decision  of  this  case. 


BADGEE  MANUFACTURING  CO.  v.  THE  UNITED 

STATES. 

[No.  80409.    Decided  January  1, 1014.] 

On  the  Proofs. 

The  plaintiff  company  entered  into  a  contract  with  tbe  United  States 
to  manufacture  khaki  nniform  coats  for  the  Army,  the  Gov- 
emment  to  supply  the  doth.  Later  two  supplementary  con- 
tracts were  entered  into  by  the  parties,  by  the  terms  of  which 
the  full  number  of  coats  to  be  manufactured  and  delivered 
remained  as  stated  in  the  original  contract,  the  price  only  of 
certain  specified  sizes  being  increased. 
I.  Where  all  work  under  several  contracts  is  abandoned  by  the 
mutual  agreement  of  the  parties  thereto,  no  recovery  can  be 
had  in  an  action  for  anticipated  profits  on  the  work  so 
abandoned. 
n.  Where,  after  the  abandonment  of  several  contracts  by  mntual 
agreement  of  the  iwrties  thereto,  the  same  parties  enter  into 
another  contract  under  which  all  the  unperformed  work  cov- 
ered by  the  abandoned  contracts  is  delivered  to  and  paid  for 
at  an  increased  contract  price  by  the  other  party  to  the 
contract,  a  breach,  if  any,  of  the  original  or  abandoned  ccm- 
tracts  Is  cured  by  the  later  agreement  of  the  parties. 
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III.  Where  delays  on  the  part  of  the  Goyemment  In  famishing  the 
contractor  material  in  proper  quantities  which  may  have 
Interfered  with  the  prompt  execution  of  the  work  covered  by 
the  plaintiff's  contract,  the  closing  of  the  contract  by  agree- 
ment and  compromise  of  the  parties  thereto  precludes  the 
recovery  for  damages  resulting  from  such  delay  and  absolves 
the  Government  from  any  liabilities  or  further  compensating 
the  contractor  thereunder. 

T?^  Reporter's  statement  of  the  case: 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  A  contract  between  the  claimant,  a  corporation  organ- 
ized under  the  laws  of  the  State  of  Wisconsin  and  the  United 
States  by  Lieut.  Col.  Medad  C.  Martin,  Deputy  Quartermas- 
ter General,  United  States  Army,  was  signed  on  September 
12,  1905,  and  approved  by  the  Quartermaster  General  on 
October  5,  1905,  in  the  form  annexed  to  the  claimant's 
amended  petition. 

The  advertisement  and  specifications  attached  to  said  con* 
tract  are  also  annexed  to  the  claimant's  amended  petition,  as 
are  likewise  the  two  supplemental  agreements  bearing  dates 
of  February  21  and  May  10, 1906. 

n.  The  contract  between  the  same  parties,  signed  on 
January  80,  1906,  and  the  circular  attached  thereto  are  also 
made  a  part  of  the  petition.  The  specifications  attached  to 
this  contract  and  made  a  part  thereof  are  the  same  as  those 
attached  to  the  contract  dated  September  12, 1905. 

III.  The  acceptance  of  the  lay  of  the  patterns  on  the  ma- 
terial under  the  contract  of  September  12, 1905,  was  on  Oc- 
tober 10, 1905. 

lY.  The  number  of  coats  required  under  the  two  contracts 
was: 

Coats.. 

Contract  of  Sept  12,  1905 ©0,000 

Contract  of  Jan.  30,  1906 20, 000 

Total 80, 000 

The  number  of  yards  of  cloth  to  a  coat  was  4.5347. 
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The  number  of  y&rda  of  cloth  needed  was : 


Total-. 


.  362,176 


To  make  D.OOO  coats,  aa  required  for  tbe  flrst  two  months' 
deliveries,  needed 22,678} 

To  make  10,000  coats,  as  required  for  later  deliveries, 
needed 45. 847 

v.  Deliveries  of  cloth  were  made  by  the  Govermnent  as 
follows: 


Data  of  racalpt  by  eUmant. 

v.^. 

toUL 

toML 

tol£ 

19DS. 

li;^ 

iS 

J.S 

■-«;« 

w,a«ot 

e,ui 

leoe. 

1'"' 

3*01 
3,01 

»,m 

in,«oi 

ii;* 

■■■■^■^■ 

iij* 

8,0731 

a3,M7t 

»,s» 

S3,fiO»J 

117,llSi 

M,(» 

S7,STK1 

m,tsii 

i 

ie,i8 

i 

81,1B21 

224,657 

ti-Mi 

278,1061 

flO,gS7 

es.««3i 

OTl.SlSl 

ib;om' 

s-si 

374,  mi 

SM,IK»^ 

»7*,(M! 

81,  MB 
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VI.  The  claimant  company  was  behind  in  the  manufac- 
ture and  delivery  of  coats  under  its  first  contract  with  the 
Government  in  that  whereas  up  to  January  27,  1906,  it  had 
material  for  12,669  coats  its  total  deliveries  to  that  date 
amounted  to  only  1,305;  also  that  whereas  up  to  February 
26,  1906,  it  had  material  on  hand  for  the  manufacture  of 
18,795  coats  its  total  output  and  deliveries  to  the  Govern- 
ment up  to  that  time  were  3,105  coats ;  also  that  whereas  up 
to  March  31,  1906,  it  had  material  for  the  manufacture  of 
20,576  coats  its  total  output  and  deliveries  to  the  Govern- 
ment amounted  to  4,856  coats;  also  that  whereas  up  to 
April  30, 1906,  it  had  material  on  hand  for  the  manufacture 
and  delivery  of  25,826  coats  it  actually  made  and  delivered 
to  that  date  17,851  coats;  also  that  whereas  up  to  May  29, 
1906,  it  had  material  on  hand  for  the  manufacture  and  de- 
livery of  38,523  coats  its  total  output  and  deliveries  to  the 
Government  amoimted  to  28,386  coats;  that  whereas  it  had 
on  hand  up  to  June  29,  1906,  material  for  the  manufacture 
of  49,806  coats  up  to  that  date  it  had  made  and  delivered 
34,461  coats;  also  up  to  July  30, 1906,  it  had  on  hand  mate- 
rial for  64,285  coats,  whereas' it  had  manufactured  and  de- 
livered 41,593  coats.  Extending  the  foregoing  figures  to  the 
last  delivery  under  the  contract  in  suit  up  to  August  24, 
1906,  it  had  cloth  for  the  manufacture  and  delivery  of  79,144 
coats,  whereas  it  had  manufactured  and  delivered  48,308. 

VII.  During  the  execution  of  the  first  contract  difficulty 
was  experienced  by  the  Quartermaster  Department  in  ob- 
taining cloth  from  the  manufacturers  of  the  same  in  suffi- 
cient quantities  and  of  the  proper  shade  to  supply  the  con- 
tractor. This  delayed  the  execution  of  the  work  on  the  part 
of  the  contractor  to  some  extent,  particularly  in  the  latter 
part  of  April  and  the  early  days  of  May,  1906,  when  for  the 
period  of  about  12  days  there  was  insufficient  material  on 
hand  to  work  on. 

VIII.  Claimant  was  delayed  in  the  early  part  of  the  work 
under  the  contract  by  certain  exactions  in  regard  to  the  de- 
tails of  finishing  the  coats,  this  continuing  until  after  the 
early  part  of  April.  Claimant  repeatedly  protested  against 
these  exactions.  In  the  end  these  were  relaxed  and  coats 
were  accepted  which  had  been  previously  rejected  as  not 
coming  up  to  the  requirements  of  the  specifications. 
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IX.  Coats  were  accepted  by  the  department  under  the  con- 
tract of  September  12,  1905,  as  follows: 


Date  of  aooeptanot. 


1906. 

Jan.  13 

Jan.  13 

Jan.  15 

Jan.  18 

Feb.l 

Feb.2 

Feb.5 

Feb.  13 

Feb.  14 

Feb.  16 

Mar.7 

Mar.l3 

Mar.27 

Mar.28 

Mar.31 

Apr.  5 

Apr.  6 

Apr.  7 

Apr.  9 

Apr.  11 

Apr.l2 

Apr.  13 

Apr.16 

Apr.  19 

Apr.  20 

Apr.  23 

Apr.28 

Apr.30 

May4 

May  16 

May  16 

May  17 

May  19 

May  21 

May  25 

May  28 

May  29 

June  5 

June  11 

June  14 

June  18 

June  25 

June  29 

July3 

July6 

July  10 

July  12 

July  14 

July  16 

July  18 

July  20 

July  23 

July  25 

July  27 

July  30 

Aug.l 

Aug.  8 

Aug.  6 

Aug.  8 

Aug.  9 

Aug.  10 

Aug.  13 

Aug.  16 

Aug.  17 

Aug.  20. 

Aug.  23 

Aug.  34 

Total 


Number 
accepted. 


491 
210 
216 


260 

250 

600 

330 

600 

80 

380 

1 

600 

600 

600 

601 

600 

3,767 

750 

600 

760 

1,160 

1,135 

675 

460 

1,717 

1,871 

749 

1,000 

1,750 

1,360 

1,136 

675 

1,575 

3,000 

185 

875 

1,125 

1,125 

900 

900 

1,126 

900 

876 

610 

396 

710 

610 

400 

770 

698 

685 

550 

600 

629 

612 

654 

437 

450 

450 

450 

675 

652 

675 

643 

424 

583 


Per  month 
total. 


48,306 


To  data 
total. 


1,306 


1,800 


1,751 


12,995 


10,535 


5,175 
6,075 


7,132 


6,715 


1,305 


3,106 


4,856 


17,851 


28,386 


33,561 
34,461 


41,593 


48,308 
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X.  On  June  30, 1906,  the  Quartermaster  General  notified 
the  claimant  that  the  lay  approved  for  the  contract  of 
September  12,  1905,  was  accepted  for  the  contract  of  Jan- 
uary 30,  1906,  and  that  deliveries  must  begin  August  23, 
1906. 

XI.  On  August  30, 1906,  Maj.  Thomas  Cruse,  chief  quar- 
termaster, then  stationed  at  Racine,  reported  to  the  head 
office  that  the  contractor  was  holding  2,025  accepted  coats 
at  the  f actoiy,  refusing  to  ship  the  same  to  the  Chicago  depot 
under  contract  of  September  12,  and  demanding  that  they 
be  applied  to  the  contract  of  January  30, 1906. 

The  coats  were  already  stamped  for  contract  of  September 
12,  1905. 

The  contractor  informed  the  officer  in  charge  at  the  time 
that  he  did  not  intend  to  complete  the  contract  of  September 
12,  1905,  and  that  his  object  in  holding  the  coats  was  to 
secure  3  cents  additional  upon  each  coat  over  the  price  of 
the  contract  of  September  12, 1905. 

This  information  was  at  once  communicated  to  the  head 
office  in  Washington  on  September  3, 1906,  and  the  Quarter- 
master General  telegraphed  the  Chicago  office  to  suspend  all 
payments  to  the  claimant  company  and  wire  report  of  num- 
ber of  the  coats  in  arrears  on  contract  of  September  12  and 
supplementary  contracts,  and  the  Chicago  office  was  asked 
to  notify  the  contractors  and  sureties  on  bond  of  action 
contemplated  in  event  of  its  failure  to  make  full  deliveries ; 
also  to  demand  immediate  delivery  of  accepted  coats  then 
in  the  possession  of  the  contractor. 

On  September  4  a  letter  from  the  Quartermaster  General 
at  Washington  was  sent  to  Maj.  Cruse,  then  at  Racine,  in- 
forming him  of  the  intention  of  the  department  to  require 
the  delivery  of  all  the  khaki  coats  contracted  for  under  the 
contract  of  September  12, 1905,  and  to  insist  upon  it  before 
accepting  any  coats  on  the  contract  of  January  30,  1906. 
This  information  was  communicated  to  the  contractor  by 
Maj.  Cruse. 

On  September  5  Maj.  Cruse  reported  that  the  contractor 
was  then  holding  3,603  coats  inspected,  stamped,  and  pre- 
pared for  shipment,  and  had  on  hand  33  untouched  cases 
of  khaki  doth,  which  contained  32,075  yards,  and  in  addi- 
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tion  thereto  had  on  hand  about  4,000  coats  in  various  stages 
of  manufacture  in  the  workroom. 

Of  the  foregoing  the  Quartermaster  General  was  advised 
on  September  5, 1906,  and  that  all  payments  to  the  claimant 
company  had  been  suspended,  as  instructed  on  September  3. 

Under  date  of  September  5  a  letter  was  sent  by  the  Quar- 
termaster's Department  to  the  claimant  company  informing 
said  company  that  its  deliveries  were  in  arrears  at  the  doee 
of  business  of  that  day  to  the  extent  of  11,388  coats  and 
directed  that  the  delivery  of  3,603  coats,  then  held  at  the 
factory,  be  made  at  once. 

Said  company  was  also  informed  of  the  suspension  of 
payments,  and  that,  regarding  further  failures  to  make  full 
deliveries  imder  its  contract,  the  department  would  readver- 
tise  for  the  manufacture  of  coats  in  accordance  with  article 
7  of  the  contract. 

A  copy  of  this  communication  was  likewise  furnished  the 
sureties  of  the  contractors. 

On  September  6,  1906,  Mr.  Ellinger,  president  of  the 
claimant  company,  called  at  the  Quartermaster  Greneral's 
office  in  Washington,  and  discussed  matters  in  connection 
with  contracts  with  Col.  John  T.  Knight,  who  had  charge 
of  clothing  contracts  under  the  direction  of  the  Quarter* 
master  Greneral. 

While  in  the  office  he  prepared  and  presented  a  letter  in 

which  he  stated  that  it  was  though  no  fault  of  his  company 

I  but  through  the  nondelivery  of  khaki  material  that  the  con- 

I  tract  of  September  12  had  expired  before  the  completion 

I  of  the  deliveries  thereon. 

That  it  was  the  company's  purpose  to  make  deliveries 
under  the  second  contract  (Jan.  30,  1906)  so  as  not  to  be 
in  arrears  and  then  continue  deliveries  under  the  first  con- 
tract if  satisfactory  to  the  department. 
I  Bequest  was  also  made  by  said  Ellinger,  of  the  claimant 

company,  for  the  immediate  payment  of  ret^^ained  percentages 
on  coats  delivered,  amounting  to  some  $3,100. 

Upon  consideration  of  the  foregoing  by  the  officer  in 
charge,  the  contractor  was  informed  that  under  the  rules 
and  regulations  of  the  office  and  of  the  auditor's  office  the 
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10  per  cent  retained  payments  and  the  payments  on  all 
future  deliveries  under  the  contract  of  September  12  must 
be  withheld  until  deliveries  were  completed;  that  the  de- 
partment had  no  option  in  the  matter  and  no  authority  to 
let  the  first  contract  lapse  or  sleep  until  the  contractor  had 
completed  deliveries  imder  the  contract  of  January  80, 1906, 
and  then  resume  deliveries  under  the  first  contract,  and  that, 
unless  he  could  clearly  forward  both  contracts,  the  depart- 
ment would  be  compelled  to  take  steps  to  secure  the  garments 
still  due  upon  the  first  contract. 

As  a  result  of  the  discussion  had  between  said  EUinger  of 
the  claimant  company  and  Col.  John  T.  Knight  (Col.  Pond, 
the  officer  in  charge  in  the  absence  of  the  Quartermaster 
General,  being  consulted  in  connection  with  these  matters 
from  time  to  time)  it  was  agreed  between  the  parties,  in 
order  to  avoid  any  further  complication  and  trouble,  to  com- 
promise and  close  the  first  contract  with  the  understanding 
that  the  10  per  cent  retentions  should  be  paid  over  to  the 
contractor  and  that  he  was  to  be  allowed  to  deliver  the  coats 
manufactured  for  delivery  under  the  contract  of  September 
12,  1905,  upon  the  contract  of  January  30,  1906. 

This  understanding  and  agreement  made  and  entered  into 
as  aforesaid  was  made  subject  to  the  approval  of  the  quarter- 
master, and  later  in  the  same  day  a  telegram  was  sent  to 
said  officer  in  San  Francisco  of  the  following  tenor  and 

effect: 

"  Sept.  6, 1906. 
"  Brig.  Gen.  C.  F.  Humphrey, 

"  San  Francisco  J  Gal. 
"(Care  Major  C.  A.  Devol) : 

**  Kef erence  my  telegram  August  thirtieth  and  your  reply 
thereto,  relative  to  contract  with  Badger  Mfg.  Co.,  recom- 
mend that  contract  of  September,  nineteen  hundred  five, 
be  closed  with  about  eleven  thousand  three  hundred  eighty- 
eight  in  arrears.  This  due  to  failure  our  department  to 
supply  material  as  stipulated  to  enable  contractor  to  com- 

Slete  deliveries  prior  to  expiration,  August  eighteenth  last, 
udge  Advocate  General  confirms  legality  of  this  action. 
This  leaves  contract  of  January  thirtieth,  nineteen  hundred 
six,  for  twenty  thousand  coats^  in  full  forces  with  material 
on  hand  to  complete.    Any  failure  will  be  entirely  on  part 
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of  contractor.  Badger  Mfg.  Co.  agrees  to  this  closing  of 
September,  nineteen  hundred  five,  contract.  Do  you  ap- 
prove?   I  recommend  this.    Eequest  instructions. 

"  Pond, 
^Acting  QuartermcLster  General.^ 

Likewise  a  telegram  was  sent  at  the  same  time  to  the  chief 
quartermaster  at  Chicago,  of  the  following  tenor  and  effect: 

"  Sept.  6,  1906. 
^  Chief  Quartermaster, 

"  ChiccLgo^  m. : 

^^  Badger  Mfg.  Co.  will  begin  deliveries  of  coats  at  once. 
Take  no  action  reference  to  vouchering  same  until  further 
advised  by  this  office. 

"  Pond, 
^^  Acting  Quartermaster  GeneralP 

The  action  of  the  Quartermaster  GreneraPs  Office  at  Wash- 
ington was  subsequently  approved  by  the  Quartermaster 
General. 

Both  parties  to  this  latter  agreement  understood  that  the 
first  contract — ^that  of  September  12,  1905 — ^was  to  be  and 
was  finally  and  fully  closed  upon  the  consideration  that  the 
Government  should  pay  claimant  the  amount  of  the  retained 
percentage,  being  10  per  cent,  and  would  accept  deliveries 
of  the  coats  on  hand  made  for  delivery  under  the  first  con- 
tract and  pay  for  them  the  price  fixed  by  the  second  con- 
tract, that  of  January  30, 1906.  Both  parties  agreed  to  this 
settlement,  the  claimant  company  was  paid  and  received 
the  said  retained  percentage  of  $3,100,  and  thereafter  de- 
liveries were  made  and  payments  were  made  at  the  price 
mentioned  in  the  second  contract,  which  was  a  higher  price 
than  was  fixed  by  the  first  contract. 

XII.  If  the  claimant  had  delivered  the  eleven  thousand 
six  hundred  and  ninety-two  (11,692)  coats  still  remaining 
undelivered  under  its  contract  of  September  12,  1905,  it 
would  have  made  a  profit  on  each  coat  of  thirteen  and  three- 
quarter  cents  ($0.13f ),  a  total  of  one  thousand  six  hundred 
and  seven  dollars  and  sixty-five  cents  ($1,607.65). 

XIIL  The  claimant  company  met  with  difficulty  in  con- 
nection with  attaching  the  bellows  strap  to  the  pocket  of 
the  coat,  which  it  first  attached  to  the  coat  itself,  instead  of 
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attaching  said  strap  to  the  pocket  in  the  first  instance  and 
afterwards  to  the  coat,  which  should  have  been  done.  This 
process  was  used  upon  1,680  coats  and  resulted  in  imperfect 
workmanship,  which  led  to  their  rejection  by  the  officer  in 
charge.  The  patterns  of  said  bellows  strap  which  were  sup- 
plied to  the  claimant  company  by  the  Government  were  the 
standard  patterns  which  were  supplied  by  the  department, 
not  only  to  the  claimant  company,  but  to  the  various 
branches  of  the  Qartermaster  Department  which  manufac- 
tured coats  for  the  use  of  the  Army,  but  also  to  other  manu- 
facturers, by  all  of  whom  the  said  pattern  was  used  without 
trouble  or  complaint  The  cost  to  the  claimant  of  fiidng 
them  was  fifteen  cents  ($0.15)  per  coat,  a  total  of  two  hun- 
dred and  fifty-two  dollars  ($252). 

XIV.  Claim  for  the  losses  herein  set  forth,  both  for  antici- 
pated profits  and  damages  for  delays,  was  made  by  claimant 
during  the  pendency  of  the  contract  and  immediately  there- 
after, and  was  rejected  by  the  Quartermaster  General  and 
the  Comptroller  of  the  Treasury. 

» 

Mr.  William  B.  King  for  the  plaintiff.  King  <6  King 
were  on  the  briefs. 

The  contract  says  that  the  deliveries  are  to  begin  forty- 
five  days  ''after  receipt  of  material,  patterns,  and  acceptance 
of  lay."  It  says  ''material,"  not  a  part  of  the  material. 
The  reference  is  to  Article  I,  page  33,  saying,  "all  khaki 
material."  The  material  was  not  received  imtil  July  23, 
1906.  Consequently  the  seven  months'  time  did  not  begin 
to  run  imtil  forty-five  days  after  that  date.  All  the  work 
done  by  the  claimant  in  advance  of  that  was  voluntary,  with 
a  view  to  expediting  the  completion  of  the  contract. 

The  Supreme  Court  has  said,  Merriam  v.  United  States, 
107U.  S.,  441: 

'^It  is  a  fundamental  rule  that  in  the  construction  of 
contracts  the  court  may  look  not  only  to  the  language 
employed,  but  to  the  subject-matter  and  the  surroimding 
circumstances,  and  may  avail  themselves  of  the  same  light 
which  the  parties  possessed  when  the  contract  was  made." 

Another  contention  is  also  clearly  decisive.  On  June  25, 
1906,  the  earUest  date  upon  which  any  contention  may  be 
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plausibly  made  that  the  contract  should  have  been  completed^ 
the  Goyemment  had  furnished  a  quantity  of  material  far  lees 
than  the  amount  necessary.  It  was  therefore  made  impos- 
sible by  the  act  of  the  Government  for  the  claimant  to  com- 
plete the  contract  within  its  limit  of  time.  Under  these  cir^ 
cumstances,  what  becomes  of  the  time  limit  t  This  court  has 
laid  down  in  lUner  v.  United  States,  43,  C.  CSb.,  336,  the  rule 
that  the  default  of  the  Government,  preventing  a  contractor 
from  doing  the  work  in  the  time  fixed  by  the  contract,  wholly 
avoids  the  express  limit  of  time  fixed  in  the  contract  and 
leaves  the  contractor  to  the  obligation  to  complete  the  con- 
tract in  a  reasonable  time.     It  was  there  said: 

''It  is  well  settled  that  where  one  of  the  parties  to  a  con- 
tract demands  strict  performance  as  to  time  by  the  other 
party,  he  must  comply  with  all  ot  the  conditions  reauisite 
to  enable  the  other  party  to  perform  his  part,  and  a  lailure 
on  the  part  of  the  one  demanding  perfonnance  to  do  dl  the 
preliminary  work  within  the  time  hmit,  operates  as  a  waiver 
of  the  time  provision  in  the  contract." 

This  is  affirmed  in  New  Jersey  Foundry  Co.  v.  United 
States,  44  C.  Cls.,  178,  and  United  Engineering  Company, 
47  C.  Cls.  See  also  the  following  authorities:  Van  Buren 
V.  Digges,  11  How.,  461;  Manufacturing  Co.  v.  United 
States,  17  Wall.,  592;  District  of  CdumJna  v.  Camden  Iron 
Works,  181  U.  S.,  453;  Crocker  v.  United  States,  21  C.  Cls., 
255, 261 ;  Moore  v.  United  States,  46  C.  Ck.,  139 ;  King  Bridge 
Co.  V.  St  Louis,  43  Fed.  Rep.,  768;  Standard  Gas  Light  Co. 
V.  Wood,  61  Fed.  Rep.,  74;  Weeks  v.  LtiOe,  89  N.  Y.,  566; 
Dennat  v.  FuUer,  120  N.  Y.,  554;  Holmes  v.  Guppy,  3  Meeson 
&  Welsbyj  386;  Kemp  v.  Rose,  1  Giffard,  258;  Russell  v. 
Bandeira,  13  Com.  Bench  (new  series),  149;  Dodd  v.  Churtan 
(1897),1Q.  B.,  562. 

The  rule  has  been  repeatedly  followed  by  the  Comptroller 
and  it  is  now  a  part  of  the  settled  executive  law  of  the  United 
States.    See  14  C.  D.,  824;  15  C.  D.,  77,  256,  362,  874. 

Contracts  of  the  War  Department  must,  under  Rev. 
Stat.,  section  3744,  be  in  writing.  The  Government  claims 
that  a  written  contract  was  abrogated  by  a  verbal  agree^ 
ment. 
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In  Lind  v.  United  States,  49  C.  Gls.,  this  court  spoke  of  this 
statute  as  '^ stricter  than  the  statute  of  frauds/'  and  said  that 
oral  agreements  made  by  officers  of  the  War  Department  are 
"absolutely  void."  The  Government  can  therefore  predicate 
no  rights  upon  such  a  supposed  verbal  agreement. 

Mr.  F,  W.  Collins^  with  whom  was  Mr.  Assistant  Attorney 
General  Huston  Thompson^  for  the  defendants. 

It  has  been  held,  both  by  this  court  and  the  highest 
court,  that  where  a  second  contract  is  tendered  as  a  sub- 
stitute for  the  first  upon  condition  that  the  contractors 
would  perform  what  it  required  for  the  compensation 
to  be  paid  and  waive  the  first  contract,  they  can  not 
avail  themselves  of  the  performance  and  repudiate 
the  condition.  In  such  case  there  could  be  no  recovery 
under  the  first  contract.  Parish  v.  United  States,  2  Ct. 
Cls.,  366;  8  Wall.,  489. 

Likewise  it  was  held  in  Braden  v.  United  States ,  16  Ct. 
Cls.,  389,  that  ''a  voluntary  substitution  of  one  building 
contract  for  another  must  be  regarded  as  a  relinquishment 
of  any  damage  incurred  by  a  party  imder  an  abandoned 
contract." 

In  the  case  of  Little  v.  District  of  Columbia,  19  Ct.  Cls., 
328,  where  the  Board  of  Public  Works  of  the  District  of 
Columbia,  having  determined  to  discontinue  work  under 
a  certain  contract,  ordered  that  it  be  canceled  and  a  new 
one  executed,  and  the  contractor  brought  his  action  on 
the  new  contract,  it  was  Tidd  that  he  assented  to  the  can- 
cellation of  the  first  contract. 

Here,  then,  was  a  full  and  final  closing  of  one  contract 
and  a  supplemental  agreement  to  substitute  therefor  the 
conditions  and  provisions  of  another  contract  under  which 
the  parties  were  to  act  and  by  which  they  were  to  be  bound 
in  the  future. 

The  second  contract  therefore  superseded  the  first,  if  not 
expressly,  certainly  by  fair  implication.  The  action  of  the 
parties  at  the  time  (Sept.  6)  and  subsequently  supports 
this  view.  SvMon  v.  Griebd,  118  Iowa,  78;  Evans  y. 
Jacowitz,  67  E^ns.,  249;  Page  on  Contracts,  §1339. 
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A  subsequent  contract  which  does  not  by  express  terms, 
abrogate  an  earlier  contract  will  nevertheless  operate  as  a 
discharge  thereof  if  it  is  inconsistent  with  the  earlier  con- 
tract. Fox  y.  Tyler,  109  Fed.,  258;  Clevdani  City  By. 
Co.,  T.  Cleveland,  94  Fed.,  385. 

The  authorities  are  numerous  and  in  substantial  accord 
upon  the  proposition  that  between  private  parties  who  con- 
t^t  together  it  is  entirely  competent  for  the  parties  to  can- 
cel or  annul  the  same  by  mutual  agreement  to  that  effect. 
The  agreement  may  assume  any  one  of  several  forms,  such 
as  waiver,  recision,  novation,  accord  and  satisfaction,  award 
upon  a  submission  to  arbitrators  or  release.  Am.  &  Rng. 
Cyc.  of  L.,  7  vol.,  p.  145,  2d  ed. 

The  authorities  hold  that  if  one  party  to  a  contract  has 
led  the  other  party  to  beUeve  that  he  will  not  exact  it,  he 
thereby  waives  his  right  to  strict  performance  and  forfeits 
all  remedies  except  damages  for  defective  workmanship. 
Robinson  v.  Lake  Shore  Ry.  Co,,  103  Mich.,  610;  Casey  v. 
Holmes,  10  Ala.,  776;  Aikin  v.  Bloodgood,  12  Ala.,  221; 
Moore  v.  Detroit  Locomotive  WorJcs,  14  Mich.,  266;  Button 
V.  RusseU,  55  Mich.,  478;  McFadden  v.  NetJierbee,  63  Mich., 
390;  EoUinsead  v.  Mactier,  13  Wend.,  N.  Y.,  276. 

Here  the  waiver  of  the  breaches  complained  of  has  been 
clearly  estabhshed,  if  not  by  specific  agreement  had  and 
made  between  the  parties  to  the  contract,  certainly  by  the 
strongest  impUcation,  for  here,  as  in  many  other  places,  the 
maxim,  "Actions  speak  louder  than  words''  is  applicable. 

Waiver  may  be  proved  by  conduct  as  well  as  by  language. 
Texas,  etc.,  Ry,  (h.  v.  Rush,  19  Fed.  Rep.,  245;  Sh4iiD  v. 
Lewistown,  etc.,  Turnpike  Co.,  2  P.  &  W.,  Pa.,  414;  Smith  v. 
Ougerty,  4  Barb.,  N.  Y.,  614. 

Atkinson,  Judge^  delivered  the  opinion  of  the  court : 

Claimant  company  entered  into  a  contract  with  the  United 
States  on  September  12,  1905,  to  manufacture  60,000  khaki 
uniform  coats  for  the  United  States  Army,  the  Grovemment 
agreeing  to  supply  the  cloth  therefor,  subject  tp  an  increase 
of  io  per  cent,  at  51f  cents  each.  Deliveries  of  the  manu- 
factured coats  were  to  begin  45  days  after  the  receipt  of 
material,  patterns,  and  the  acceptance  of  the  lay,  and  to 
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continue  at  the  rate  of  6,000  coats  per  month  for  the  first 
two  months,  and  10,000  each  month  thereafter  until  the  con- 
tract was  completed.  The  lay  was  accepted  October  10  of 
said  year,  from  which  date  the  contract  was  to  begin  to  run. 

Two  supplementary  agreements  were  thereafter  entered 
into  on  February  21  and  May  10,  1906,  the  first  of  which 
was  for  the  manufacture  of  6,600  coats  of  certain  size,  ap- 
plying on  the  foregoing  contract,  for  10  cents  extra,  and 
the  second  was  for  the  manufacture  and  delivery  of  17,000 
coats,  at  63|  cents  each,  delivery  to  begin  March  25, 1906,  and 
be  completed  by  July  17  of  said  year.  The  reason  for  mak- 
ing these  supplementary  agreements  was  because  the  con- 
tractor declined  to  make  coats  of  different  sizes  when  ordered 
by  the  Government,  but  insisted  on  making  coats  of  one  size 
until  all  that  were  called  for  by  the  contract  of  said  size  were 
made  before  taking  up  and  making  coats  of  other  sizes.  By 
the  terms  of  said  supplementary  agreements,  however,  the 
full  number  of  coats  to  be  manufactured  and  delivered  re- 
mained at  60,000,  the  price  only  of  certain  specified  sizes 
being  increased. 

The  total  number  of  coats  made  and  deliv^ed  to  the 
United  States  under  the  original  and  the  two  supplemental 
agreements  was  48,808. 

As  shown  by  Finding  XI,  all  work  was  abandoned,  under 
these  several  contracts  by  mutual  agreement,  the  amount 
then  due  claimant  was  paid  in  full,  including  the  10  per  cent 
that  had  been  withheld  by  the  Government,  which  it  was 
authorized  to  do  by  a  provision  in  the  contract ;  thus  accord 
and  satisfaction  are  shown  so  far  as  anticipated  profits  and 
damages  are  concerned.  And  yet  claimant  contends  that  the 
contract  was  breached  by  the  defendants,  and  thereupon  it 
files  a  claim  for  anticipated  profits  for  the  simi  of  $1,607.66 
for  unmanufactured  coats  which  claimant  company  said  it ' 
stood  ready  to  manufacture  under  the  contract,  which  coats 
were  then  on  hand  and  not  taken  by  the  Government,  thus 
denying  accord  and  satisfaction  for  anticipated  profits  as 
contended  by  defendants  and  as  shown  by  the  findings. 

In  the  meantime  another  contract,  dated  January  30, 1906, 
had  been  made  with  the  claimant  company  calling  for  the 
manufacture  and  delivery  of  20,000  khaki  coats  at  64f  cents 
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each,  subject  to  an  increase  of  100  per  cent,  the  coats  to  be 
delivered  at  the  rate  of  5,000  for  the  first  two  months  and 
10,000  each  month  thereafter,  as  hereinbefore  stated,  and 
work  thereunder  was  resumed.  All  of  the  coats  that  claim- 
ant company  had  previously  manufactured  and  had  on  hand 
were  delivered  and  accepted  under  this  latter  contract  We 
therefore  must  hold  that  if  there  was  a  breach  of  the  original 
or  supplemental  contracts  by  the  defendants,  it  was  cured  by 
the  agreement  of  the  parties  as  hereinafter  set  forth ;  conse- 
quently this  item  of  the  petition  for  recovery  of  anticipated 
profits  must  be  dismissed. 

In  respect  of  the  claim  of  $252  growing  out  of  the  use  of 
an  alleged  imperfect  bellow  strap  in  the  pockets  of  the  coats, 
there  can  be  no  allowance.  It  is  true  that  the  Grovemment 
furnished  the  pattern,  and  the  same  was  used  in  the  manu- 
facture of  1,680  coats  which  were  condemned  and  were  re- 
quired to  be  done  over  and  adjusted  for  both  appearance  and 
service.  Said  patterns  were  of  the  standard  supplied  by  the 
department,  not  only  to  the  claimant  but  to  the  various 
branches  of  the  Quartermaster's  Department  that  manufac- 
tured coats  and  to  other  manufacturers  for  the  use  of  the 
Army,  as  shown  by  Fmding  Xm.  A  slight  change  in  the 
form  of  the  straps,  however,  and  experience  in  placing  or 
manipulating  them  seemed  to  be  all  that  was  necessary  in 
using  them  successfully  and  without  embarrassment  or  loss 
to  the  manufacturer. 

This  brings  us  to  a  consideration  of  the  claim  of  $1,017.50 
for  unliquidated  damages  growing  out  of  the  failure  of  the 
Government  to  furnish  the  material  in  proper  quantities  to 
keep  claimant's  factory  in  operation  to  enable  it  to  comply 
with  its  contract.  As  shown  by  the  findings,  delays  occurred 
in  the  delivery  of  the  cloth  to  the  claimant  by  the  Grovem- 
ment, the  material  not  being  all  delivered  until  July  23, 
1906,  which  may  have  interfered  with  the  prompt  manufac- 
ture of  the  coats.  Nevertheless  the  closing  of  the  contract 
by  agreement  and  compromise  of  the  parties,  whereby  the 
claimant  company  was  to  receive  immediate  payment  of  all 
sums  theretofore  retained  by  the  Grovemment  and  was  en- 
abled to  deliver  8,608  coats  at  a  higher  i^rice,  which  were 
made  for  delivery  at  a  lower  price,  precludes  the  claimant 
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company  from  any  additional  recovery  and  absolves  the 
Government  from  any  obligation  to  fm-ther  compensate  said- 
company  on  accomit  of  this  of  any  other  claim  involved 
herein.  We  can  not  otherwise  interpret  the  agreement  and 
miderstanding  of  September  6,  set  out  in  Finding  XI. 

It  follows  from  what  we  have  above  said  that  the  claimant 
company  is  not  entitled  to  recover  judgment  upon  any  of  the 
three  items  for  which  suit  was  instituted,  and  its  petition 
must  be  accordingly  dismissed. 

It  is  so  ordered. 


MERRILL-RUCKGABER  CO.  v.  THE  UNITED 

STATES. 

[No.  80099.    Decided  June  1, 1914.] 

On  the  Proofs. 

The  Goyemment  entered  into  a  contract  with  the  plaintiff  to  do  cer- 
tain construction  work  in  the  city  of  New  York  in  accordance 
with  plans  and  speclflcationB  made  a  part  of  the  contract, 
and  this  suit  is  brought  to  recover  compensation  for  work 
alleged  to  be  extra  or  additional  to  that  covered  by  the 
contract. 
!•  Where  the  contract  between  the  parties  clearly  refers  to  a  par- 
ticular building,  the  main  rear  wall  of  which  was  to  be  under- 
pinned, the  contractor  could  not  be  required  to  underpin  an- 
other and  distinct  building  under  the  provision  of  the  con- 
tract that  "the  decision  of  the  Supervising  Architect  as  to 
the  proper  interpretation  of  the  drawings  and  specifications 
shall  be  final.*' 
n.  The  parties  to  a  contract  may  agree  to  submit  differences  of 
views  in  the  interpretation  of  drawings  and  specifications  to 
the  dedsion  of  an  architect  or  engineer,  and  the  validity  of 
such  an  agreement  is  unquestionable  in  the  absence  of  bad 
faith,  fraud,  or  a  failure  to  exercise  an  honest  judgment 

III.  In  construing  a  contract  the  court  will  ascertain  the  intention 

of  the  parties  and  to  that  end  will,  as  far  as  possible,  ascer- 
tain the  situation  of  the  parties,  as  well  as  the  purposes  had 
In  view  at  the  time  the  contract  was  entered  into. 

IV.  To  ascertain  the  intention  of  a  contract  it  is  not  lawful  to  dis- 

associate a  single  phrase,  term,  or  word  from  the  context  and 
give  to  it  a  meaning  independent  of  the  other  terms  of  the 
instrument. 
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y.  Where  reading  the  whole  contract  it  seems  its  intention  was  to 
provide  for  or  require  certain  work  to  be  done,  the  contractor 
Is  not  entitled  to  recover  compensation  additional  to  the  con- 
tract price  for  performing  said  work. 

The  Reporter's  statement  of  the  case: 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  The  claimant  is  a  corporation  duly  created  and  existing 
under  the  laws  of  the  State  of  New  York  for  the  purpose 
of  carrying  on  a  general  engineering  and  contracting  busi- 
ness, with  its  principal  office  and  place  of  business  in  New 
York  City. 

II.  On  or  about  February  26,  1909,  the  United  States, 
acting  therein  through  the  Supervising  Architect  of  the 
Treasury,  invited  proposals  for  the  construction  of  the  foun- 
dation for  the  extension,  remodeling,  etc.,  of  the  United 
States  assay  office  building  in  the  city  of  New  York,  in 
accordance  with  drawings  and  specifications  prepared  in  the 
office  of  said  Supervising  Architect.  These  specifications 
contained  among  other  the  following  provisions: 

Under  the  heading  of  "  Extent  of  work  " : 

^^  The  bidders  should  visit  the  site  and  fully  inform  them- 
selves of  the  character  of  the  same  and  the  conditions  under 
which  the  work  is  to  be  performed,  and  failure  to  do  so  will 
in  no  way  relieve  the  successful  bidder  from  the  necessity  of 
furnishing  any  materials  or  performing  any  labor  that  may 
be  required  to  complete  the  work  in  accordance  with  the 
true  intent  and  meaning  of  the  specifications  and  drawings 
without  additional  cost  to  the  Government.'' 

Under  the  heading  ^^  Explanations  of  drawings  " : 

"This  specification  is  intended  to  supplement  the  draw- 
ings, and  therefore  it  will  not  he  the  province  of  the  8vecif<:ar 
tion  to  mention  any  portion  of  the  construction  which  the 
drawings  are  competent  to  explain^  and  such  omission  is  not 
to  relieve  the  contractor  from  carrying  out  such  portions 
only  indicated  on  the  drawings,  and  should  items  be  required 
by  the  specifications  not  indicated  on  the  drawings  they  are 
to  be  supplied,  even  if  of  such  nature  that  they  could  have 
been  indicated  thereon.  Any  items  which  may  not  he  indi- 
cated on  the  drawings  or  mentioned  herein^  hut  are  necessary 
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to  complete  the  entire  work^  rmist  be  supplied  in  place.  The 
decision  of  the  Supervising  Architect  as  to  the  proper  inter- 
pretation of  the  drawings  and  specificaHons  shall  be  fmcUP 

Under  the  heading  ^^  Excavation  " : 

^^  Certain  portions  of  old  foundation  walls,  etc.,  have  been 
left  in  place  as  retaining  walls  in  connection  with  adjoining 
buildings;  the  removal  of  these  walls  and  the  north  wall  and 
so  much  of  the  present  front  building  as  may  be  necessary 
to  install  work  under  this  contract  and  such  other  excavation 
in  connection  therewith  as  may  be  necessary  are  to  be 
included.    ♦    ♦    • 

'^  The  walls,  etc,  will  have  to  be  removed  and  the  excava- 
tion made  in  such  a  manner  as  not  to  endanger  adjoining 
property  nor  prevent  the  occupancy  of  the  present  front 
building,  and  all  necessary  shoring  and  underpinning,  etc., 
in  connection  therewith  must  be  done." 

III.  Subsequently,  and  on  or  about  March  18,  1909,  said 
Supervising  Architect  sent  to  all  parties  from  whom  pro- 
posals had  been  solicited  the  following  addendum,  amending 
the  foregoing  paragraph  of  the  specifications: 

^  Bidders  are  hereby  informed  that  the  specification  is 
to  be  amended  as  follows :  Page  7,  fourth  paragraph,  under 
'Excavation,'  after  the  cUuse  'and  all  necessary  shoring, 
underpining,  etc.,  in  connection  therewith  must  be  done,'  add 
'  In  the  case  of  the  building  joining  the  north  line  of  the  site 
the  underpining  of  the  main  rear  walls  must  be  carried  to 
rock  by  a  method  satisfactory  to  the  Supervising  Architect.' " 

rV.  On  April  2,  1909,  after  receipt  by  it  of  said  adden- 
dum, the  plaintiff  submitted  its  proposal  to  furnish  all  labor 
and  material  required  for  said  work  for  the  sum  of  $79,400, 
and  on  May  22,  1909,  the  United  States,  acting  therein 
through  J.  B.  Reynolds,  Assistant  Secretary  of  the  Treasury, 
sent  the  claimant  a  communication  accepting  its  said  pro- 
posal in  the  following  language: 

''In  accordance  with  department  approval  of  the  18th 
instant,  your  proposal,  dated  April  2,  1909,  the  lowest  re- 
ceived under  advertisement  of  Feoruary  26, 1909,  and  opened 
April  8,  1909,  in  amount  seventy-nine  thousand  and  four 
hundred  dollars  f $79,400.00),  is  accepted  to  furnish  all  the 
labor  and  materials  required  for  the  construction  of  the  foun- 
dation for  the  extension,  remodeling,  etc.,  of  the  United 
States  assay  office  building.  New  York,  N.  Y.,  in  strict  ac- 
cordance with  drawings  numbered  101  and  102,  such  other 
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drawings  as  may  be  furnished,  the  specifications  dated  Feb- 
ruary 26.  1909,  and  the  addendum  tnereto  dated  March  18, 
1909.  ana  the  instructions  of  the  superintendent. 

^  One  set  of  drawings  and  specifications  is  forwarded  here- 
with for  your  use,  and  any  additional  sets  desired  will  be 
furnished  you  upon  apphcation  to  the  Supervising  Architect. 

^  It  is  understood  and  agreed  that  the  entire  work  is  to 
be  completed  by  December  31, 1909,  instead  of  November  1, 
1909,  the  time  named  in  your  proposal,  this  extension  being 
made  to  correspond  with  the  delay  in  awarding  the  work. 

^^It  is  understood  and  agreed  that  you  are  required  to 
execute  a  formal  contract,  with  bond,  in  the  sum  of  one  hun- 
dred and  twenty-five  thousand  dollars  ($125,000.00),  guar- 
anteeiag  the  faithful  performance  of  the  work  embraced  in 
this  acceptance,  a  form  for  which  will  be  forwarded  you. 
This  contract,  with  bond,  must  be  executed  in  strict  accord- 
ance with  the  rules  printed  at  the  head  of  said  form  and 
be  returned  to  the  Supervising  Architect  of  this  department 
at  once.    ♦    ^    ♦ » 

V.  On  or  about  May  24,  1909,  the  United  States,  acting 
therein  through  J.  B.  Reynolds,  Acting  Secretary  of  the 
Treasury,  entered  iato  a  contract  in  writing  with  the  claim- 
ant for  the  performance  of  said  work  for  said  price  of 
$79,400.  Said  contract  contained,  among  others,  the  fol- 
lowing pertiaent  provisions: 

^^  Witnesseth,  that  the  party  of  the  second  part,  for  the  con- 
sideration hereinafter  mentioned,  covenants  and  agrees  to 
and  with  the  partv  of  the  first  part  to  fumi^  aU  of  the  labor 
and  materials  and  do  and  perform  all  the  work  required  for 
the  construction  of  the  foundation  for  the  extension,  re- 
modeling, etc.,  of  the  United  States  a^ay  office  in  New  York. 
N.  Y.,  iQ  strict  and  full  accordance  with  the  requirements  01 
drawings  numbered  101  and  102,  and  such  other  detail  draw- 
ings and  models  as  may  be  furnished  to  the  party  of  the 
second  part  by  the  Supervising  Architect  of  the  United 
States  Treasury  Department;  tne  advertisement  for  pro- 
posals, dated  February  26,  1909;  the  specification  for  the 
work;  the  proposal  dated  April  2, 1909,  addressed  to  the  said 
Supervising  Architect  by  the  said  party  of  the  second  part; 
and  letter  dated  May  22,  1909,  addressed  to  the  said  party 
of  the  second  part  by  J.  B.  Reynolds.  Assistant  Secretary 
of  the  Treasury,  accepting  said  proposal ;  and  the  addendum, 
dated  March  18,  1909,  to  said  specification;  a  true  and  cor- 
rect copy  of  each  of  which  said  papers  is  attached  hereto 
and  forms  a  part  of  this  contract;  and  which  said  num- 


49  a  cis.]  Merriiii-Bugkoaber  Co.  v.  U.  S.  557 


^  B6y«rttr'i    BtAteMemt    ^f    the    C«s«. 

bered  drawings,  bearing  the  signature  of  the  said  Super- 
vising Architect  and  the  signature  of  the  said  party  of  the 
second  part,  are  on  file  in  the  office  of  the  Supervising  Ardii- 
teot  of  the  United  States  Treasury  Department,  and  are 
hereby  made  part  of  this  contract. 

^^  It  is  further  covenanted  and  agreed  by  and  between  the 
parties  hereto  that  the  said  party  of  the  second  part  will, 
without  expense  to  the  United  States,  comply  wiui  all  ^e 
municipal  building  ordinances  and  regulations,  in  so  far 
as  the  same  are  binding  upon  the  Unitra  States,  and  obtain 
all  required  licenses  and  permits,  and  be  responsible  for  all 
damages  to  person  or  property  which  may  occur  in  connec- 
tion with  the  prosecution  of  the  work;  that  all  work  called 
for  by  the  drawings  and  specifications,  though  every  item 
be  not  particularly  shown  on  the  first  or  mentioned  in  the 
second,  shall  be  executed  and  performed  as  though  such 
work  were  particularly  shown  and  mentioned  in  each,  re- 
spectively, unless  otherwise  specifically  provided;  that  all 
materials  and  work  furnished  shall  l>e  subject  to  the  ap- 
proval of  the  said  Supervising  Architect;  and  that  said 
party  of  the  second  part  shall  be  responsible  for  the  proper 
care  and  protection  of  all  materials  delivered  and  work  per- 
formed by  said  party  of  the  second  part  until  the  completion 
and  final  acceptance  of  same. 

'^  It  is  further  covenanted  and  agreed  by  and  between  the 
parties  hereto  that  the  said  party  of  the  second  part  will 
make  any  omissions  from,  additions  to,  or  changes  in,  the 
work  or  materials  herein  provided  for  whenever  required 
by  said  party  of  the  first  part :  the  valuation  of  such  work 
and  materials  to  be  determinea  on  the  basis  of  the  contract 
unit  of  value  of  material  and  vsrork  referred  to;  or,  in  the 
absence  of  such  unit  of  value,  on  prevailing  market  rates, 
which  market  rates^  in  case  of  dispute,  are  to  be  determined 
by  the  said  Supervising  Architect,  whose  decision  with  ref- 
erence thereto  shall  be  oinding  upon  both  parties,  and  that 
no  claim  for  damages  on  account  of  such  changes  or  for 
anticipated  profits  imall  be  made  or  allowed. 

^^It  is  further  covenanted  and  agreed  that  no  claim  for 
compensation  for  any  extra  material  or  work  is  to  be  made 
or  allowed,  unless  the  same  be  specifically  a^eed  upon  in 
writing  or  directed  in  writing  by  the  party  of  the  first  part, 
and  that  no  addition  to,  omission  f  rom,^  or  changes  in  the 
work  or  materials  herein  specifically  provided  for  ^all  make 
void  or  affect  the  other  provisions  or  covenants  of  this 
contract,  but  the  difference  in  the  cost  thereby  occasioned, 
as  tiie  case  may  be,  shall  be  added  to  or  deducted  from  the 
amount  of  the  contract,  and  in  the  absence  of  an  express 
agreement  or  provision  to  the  contrary  no  addition  to  or 
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omission  from  or  changes  in  the  work  or  materials  herein 
specifically  provided  for  shall  be  construed  to  extend  the 
tmie  fixed  herein  for  the  final  completion  of  the  work. 

^  It  is  further  covenanted  and  agreed  by  and  between  the 
parties  hereto  that  all  materials  nimished  and  work  done 
under  this  contract  shall  be  subject  to  the  inspection  of  the 
Supervising  Architect,  the  superintendent  of  the  building, 
and  of  other  inspectors  appointed  by  the  said  party  of  the 
first  part,  with  4e  right  to  reject  any  and  aU  work  or  ma- 
terial not  in  accordance  with  this  contract,  and  the  decision 
of  said  Supervising  Architect  as  to  quality  and  quantity 
shall  be  final." 

VI.  The  assay-office  extension  was  located  practically  in 
the  middle  of  the  block  boimded  by  Wall,  Nassau,  Pine,  and 
William  Streets.  The  buildings  surrounding  the  site  of  the 
excavation  for  the  work  were  the  old  assay  office  on  the 
south,  the  subtreasury  on  the  west,  the  two  buildings,  25 
Pine  Street  and  27  and  29  Pine  Street,  on  the  north,  and  the 
Gallatin  Bank  Building  on  the  east 

The  building  known  as  25  Pine  Street  was  10  stories,  and 
the  building  known  as  27  and  29  Pine  Street  was  13  stories 
above  Pine  Street,  and  each  of  these  buildings  was  one  story 
higher  at  the  line  of  the  assay-office  extension. 

When  the  claimant  submitted  its  detail  drawings  showing 
the  proposed  method  of  underpinning  and  protecting  walls 
of  the  Pine  Street  buildings,  the  Supervising  Architect  tele- 
graphed to  the  claimant  on  August  3, 1909,  as  follows : 

"Referring  to  blue  prints  submitted  by  you  showing  un- 
derpinning buildings  Pine  Street,  please  state  why  drawing 
does  not  show  underpinning  25  Pine  Street  extending  to 
rock." 

To  which  the  claimant  replied  on  the  same  day: 

"  We  are  in  receipt  of  your  telegram  imder  date  of  August 
3,  and  in  reply  will  say  that  according  to  the  ^  addendum  to 
the  specifications  for  the  foundation  of  the  extension,  re- 
modeling, etc.,  of  the  United  States  assay  office  building  at 
New  York,  N.  Y.,'  we  imderstand  that  the  'building'  re- 
ferred to  means  27-29  Pine  Street,  as  No.  25  Pine  Street  has 
no  rear  wall ;  it  is  simply  a  light  metallic  curtain  wall  which 
is  supported  on  the  side  walls.  We  did  not  consider  that 
there  was  anv  rear  wall  in  this  building,  therefore  we  showed 
the  side  walls  to  be  taken  care  of  in  the  usual  manner  and 
believe  our  method  so  providea" 
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Thereupon  much  oorrespondence  ensued  betwe^i  the 
claimant  and  the  Supervising  Architect  in  reference  to  the 
contract  requirements  and  necessity  for  underpinning  to 
rock  of  the  building  No.  25  Pine  Street,  and  on  October  20, 
1909,  the  claimant  was  directed  by  the  Supervising  Archi- 
tect to  proceed  with  the  work  of  underpinning  said  building, 
25  Pine  Street,  to  rock,  as  follows: 

"The  receipt  is  acknowledged  of  your  letter  of  the  15th 
instant,  and  the  statements  made  therein  are  noted.  In 
reply  you  are  advised  that  the  position  of  the  office  in  regard 
to  underpinning  to  rock  of  No.  25  Pine  Street  in  connection 
with  your  contract  for  the  foundations  of  the  extension,  re- 
modeling, etc.,  of  the  assay  office.  New  York,  N.  Y.,  was  fully 
set  forth  in  its  letter  of  the  2d  instant,  and  the  office  is  of 
the  opinion  that  this  work  is  required  by  the  terms  of  your 
contract  and  that  you  are  not  entitled  to  extra  therefor. 
You  are  therefore  directed  to  carry  out  this  portion  of  your 
contract  without  further  delay  and  in  accordance  with  office 
letter  of  the  2d  instant." 

The  claimant  thereupon,  on  October  28,  1909,  notified  the 
Supervising  Architect  that  the  estimated  cost  of  underpin- 
ning to  rock  the  two  southernmost  columns  of  the  east  and 
west  walls  of  said  building,  25  Pine  Street,  would  be  $4,800 
in  addition  to  the  price  named  in  said  contract,  and  con- 
cluded its  said  communication  with  the  following  statement : 

"  As  the  contract  does  not  expressly  or  impliedly  require 
us  to  underpin  to  rock  premises  25  Pine  Street,  we  shall  pro- 
ceed with  the  work  under  the  contract,  taking  necessary  steps 
to  protect  said  premises,  but  will  not  underpin  any  portion 
thereof  to  rock  except  upon  the  understandmg  that  we  are 
to  be  paid  the  reasonable  cost  thereof,  as  indicated  above." 

To  which  the  Supervising  Architect  replied,  on  October 
30,  1909: 

"  Your  statements  are  noted  and  you  are  now  directed  to 
proceed  without  further  delay  to  complete  the  work  in  line 
with  office  letters  of  the  2d,  20th,  and  26th  instants,  and  with- 
out exi)ense  to  the  Oovemment.  And  you  are  advised  that 
unless  you  take  action  alon^  this  line  within  a  reasonable 
time  consideration  will  be  given  to  serving  the  eight  days' 
notice  preparatory  to  the  Government  assuming  charge  of 
the  work  and  completing  it  at  your  expense." 
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Upon  appeal  to  die  Secretary  of  the  Treasury  the  acti<ni 
of  the  Supervising  Architect  was  ratified,  and  the  claimant 
was  directed  in  writing  by  the  Secretary  to  proceed  with 
said  underpinning  in  accordance  with  the  requirem^its  of 
the  Supervising  Architect;  otherwise  the  contract  would  be 
completed  at  claimant's  expense.  The  claimant  did  the  work 
under  protest,  and  coibpleted  it  and  all  of  the  work  under 
said  contract  within  the  time  stipulated  in  the  contract. 
The  actual  cost  of  underpinning  to  rock  said  building  No.  25 
Pine  Street  was  $4,450.  The  contractor  was  paid  the  full 
amount  of  the  contract  price,  $79,400. 

Vll.  In  order  to  underpin  said  premises  to  rock,  the  claim- 
ant was  required  to  sink  two  cylinders,  one  under  the  last 
colmnn  on  the  east  side  of  the  building,  25  Pine  Street,  and 
one  imder  the  last  column  on  the  west  side  of  said  building. 
To  do  this  it  was  necessary  to  remove  the  earth  from  under 
these  columns  and  sink  the  cylinders  to  rock  in  the  excava- 
tions made  for  them.  In  connection  with  the  sinking  of 
the  cylinder  under  the  east  side  of  the  building  a  drift  or 
tunnel  10^  feet  long,  6  feet  wide,  and  6  feet  high  had  to  be 
run  from  the  extreme  rear  of  the  foundation  to  a  point  under 
the  column,  and  from  this  drift  the  cylinder  was  sunk  to 
rock,  to  a  depth  of  approximately  40  feet.  On  the  west  side 
a  drift  5  feet  wide,  5  feet  deep,  and  6  or  7  feet  high  was  made 
and  a  similiar  cylinder  sunk  to  the  same  depth.  Each  cylin- 
der or  cassion  was  built  of  concrete  and  steel  and  was  3^ 
feet  in  diameter. 

Vm.  Prior  to  the  receipt  by  the  claimant  of  the  order 
of  the  United  States  to  protect  the  rear  wall  of  the  building, 
No.  25  Pine  Street,  by  underpinning  to  rock,  claimant  had 
proposed  to  protect  said  building  by  means  of  horizontal 
beams  projecting  through  the  building  and  supported  on  the 
ground  by  blocks  and  posts  called  rakers  and  needle  beams. 
This  was  the  method  adopted  as  to  the  Grallatin  Bank  Build- 
ing, the  foundation  of  which  extended  below  the  depth  of 
the  proposed  excavation. 

The  cost  of  the  method  of  protecting  by  shoring  up  with 
timbers  was  nominal  as  compared  with  the  cost  of  under-, 
pinning. 
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IX.  The  use  of  the  word  '^building"  in  the  addendum 
to  the  specifications  was  the  result  of  a  clerical  error  in  the 
Office  of  the  Supervising  Architect  of  the  Treasury.  Be- 
tween the  date  of  the  issuing  of  the  specifications  and  the 
time  of  opening  the  bids  the  drafting  and  construction  divi- 
sion of  the  Supervising  Architect's  office  concluded  that  it 
was  necessary  to  underpin  to  rock  the  two  buildings,  27 
and  29  Pine  Street  and  25  Pine  Street,  and,  in  order  tiiat 
the  bid  and  subsequent  contract  might  cover  all  of  the  work, 
that  division  prepared  a  memorandum  for  the  addendum  to 
the  specifications  to  be  sent  to  all  bidders,  which  read: 

^^  Bidders  are  hereby  informed  that  the  specification  is  to 
be  amended  as  follows: 

"*Page  7,  fourth  paragraph,  under  "Excavation,"  after 
the  clause  "  and  all  necessary  shoring,  underpinning,  etc.,  in 
connection  therewith  must  be  done,"  add  "  In  the  case  of  the 
buildings  joining  north  line  of  the  site  the  underpinning 
of  the  main  rear  waUs  must  be  carried  to  rock  by  a  method 
satisfactory  to  the  Supervising  Architect." ' "  • 

This  memorandum  for  the  addendmn  was,  in  due  course, 
sent  to  the  computing  division  of  said  office,  where  the  word 
"buildings"  was  inadvertently  changed  to  "building"  in 
the  addendum  to  the  specifications,  which  was  sent  to  claim- 
ant under  date  of  March  18, 1909. 

Before  submitting  a  proposal  for  the  work  the  claimant, 
through  its  president  and  agents,  made  an  investigation  of 
the  site  of  the  work  and  the  buildings  surrounding  said  site, 
and  ascertained  that  the  rear  of  both  the  buildings,  Nos.  25 
and  27  and  29  Pine  Street,  were  close  to  said  site  on  the  north. 

In  the  main  rear  walls  of  said  buildings  the  weight  above 
the  first  floor  was  transferred  to  and  carried  on  columns. 

The  claimant,  under  the  direction  of  the  Supervising 
Architect,  protected  both  of  said  buildings  adjoining  on  the 
north  by  underpinning  to  rock  in  the  manner  following :  The 
three  columns  which  supported  the  building,  27-29  Pine 
Street,  were  underpinned ;  that  is,  excavations  were  made  to 
rock  under  these  columns  and  concrete  piers  were  built  up 
until  they  were  keyed  under  these  columns  or  girders,  thus 
forming  vertical  piers  from  the  girders  down  to  bed-rock, 
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and  under  the  foundations  supporting  the  two  columns  of 
25  Pine  Street  similar  concrete  piers  were  carried  to  rock. 

X.  The  building  known  as  25  Pine  Street  was  10  stories  in 
height  above  Pine  and  11  stories  above  Wall  Street. 

The  main  rear  wall  of  the  building  27  and  29  Pine  Street 
is  of  brick  and  masonry,  and  above  the  level  of  the  fir^ 
story  is  carried  on  the  steel  frame  of  the  building.  Fhis 
steel  frame  is  supported  by  columns  which  extend  down  to 
the  basement  line  and  are  carried  there  on  a  system  of  built- 
up  steel  girders  filled  in  with  concrete,  making  a  broad 
foundation  for  the  columns. 

The  main  rear  wall  of  the  building  No.  25  Pine  Sti^eet  is 
of  angle  iron  covered  with  sheet  metal  and  is  carried  by 
columns  of  steel  resting  on  comer  columns  of  the  building. 
The  weight  above  the  first  floor  is  transferred  to  the  side 
walls  and  columns  and  from  the  columns  to  the  foundation. 

The  distance  from  the  foundation  line  of  the  assay  office 
extension  building  to  the  center  of  the  nearest  column  of 
27-29  Pine  Street  is  9^  feet. 

The  distance  from  the  foundation  line  of  the  assay  office 
extension  building  to  the  center  of  the  nearest  column  of  25 
Pine  Street  is  5i  feet 

The  excavation  for  the  cellar  floor  of  the  assay  office  build- 
ing extended  about  15  feet  deeper  than  the  foundations  of 
said  buildings  25  Pine  Street  and  27  and  29  Pine  Street 

The  Gallatin  Bank  Building  which  adjoins  the  assay  office 
building  on  the  east  is  about  the  same  height  as  27  and  29 
Pine  Street  The  foundation  of  the  (jallatin  Bank  Building 
extended  below  the  proposed  excavation  of  the  assay  office 
building. 

The  substrata  underlying  the  buildings  in  the  block  iu 
question  is  quicksand,  extending  from  2  or  3  feet  below  the 
surface  to  within  a  few  feet  of  bedrock  50  feet  below,  a  con- 
dition well  known  to  contractors  in  New  York  and  to  claim- 
ant's engineer. 

Mr.  John  8.  Flannery  for  the  plaintiiBP.  Mr.  Frederick  D. 
McKewny  and  Mr.  WiUiam  Hitz  were  on  the  brief. 

The  case  of  Vrwted  States  v.  The  Stage  Compam/,  199  U.  S., 
414,  where  the  judgment  of  this  court  was  affirmed,  is  de- 
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cisiye  of  the  question  here  mvolved.    There  the  court,  in 
reviewing  a  contract  for  carrying  the  mails,  held : 

''The  second  question  involved  is  as  to  the  right  of  the 
contractor  to  recover  because  the  Government's  advertise- 
ment for  proposals,  instead  of  stating  the  number  of  elevated 
stations  to  be  served  at  jfotir,  which  was,  in  fact,  the  number, 

fave  the  number  of  stations  at  two,  thus  doubling  the  num- 
er  of  trips  necessary.  It  is  true  that  the  advertisement 
required  tne  bidders  to  inform  themselves  as  to  the  facts, 
and  stated  that  additional  compensation  would  not  be  al- 
lowed for  mistakes:  but,  in  the  present  instance,  the  Gov- 
ernment, in  its  aavertisement.  nad  positively  stated  the 
number  of  stations  at  two.  The  contractor  had  a  right  to 
presume  that  the  Government  knew  how  many  stations  were 
to  be  served;  it  was  a  fact  peculiarly  within  the  knowledge 
of  the  Government  agents  and  upon  which,  in  the  adver- 
tisement, it  spoke  with  certainty.  We  do  not  think,  when 
the  statement  was  thus  imequivocal,  and  the  document  was 
prepared  for  the  guidance  of  bidders  for  Government  serv- 
ice, that  the  general  statement  that  the  contractor  must 
investigate  for  himself,  and  of  nonresponsibility  for  mis- 
takes, would  require  an  independent  investigation  of  a  fact 
which  the  Government  had  left  in  no  doubt."  See  also 
Beach  on  the  Modem  Law  of  Contracts,  sec.  716. 

If  the  language  of  the  contract  be  ambiguous,  then  the 
previous  and  contemporaneous  transactions  of  the  parties 
may  be  resorted  to  to  clear  up  the  repugnancy  and  arrive  at 
the  meaning  of  the  parties.    Beach,  id.,  sec.  719. 

Previous  and  contemporaneous  transactions  and  facts  may 
be  taken  into  consideration  to  ascertain  the  subject  matter 
and  the  sense  in  which  the  parties  have  used  particular 
terms,  but  not  to  modify  the  plain  language.  Beach,  supra; 
Brawley  v.  U.  S.,  96  U.  S.,  168. 

It  is  the  duty  of  the  court  to  put  itself  as  near  as  may  be 
into  the  position  of  the  two  parties  Merriam  v.  U.  8.,  107 
U.  S.,  437,  and  look  at  all  of  the  surroxmding  circumstances 
and  preexisting  relations  and  negotiations  between  the 
parties  in  order  to  determine  what  they  meant.  Nash  v. 
Towne,  5  Wall.,  689;  Reed  v.  Insurance  Company,  96  U.  S., 
23;  United  StaUs  v.  Bethlehem  Sted  Co.,  205  U.  S.,  105,  118. 

Even  a  prior  similar  contract  made  by  the  same  parties 
may  be  referred  to  in  order  to  throw  light  upon  the  con- 
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struction  of  a  later  contxact.     GebdUos  Co,  v.   U.  8.,  214 
U.  S.,  47. 

As  this  contract  and  the  specifications  and  addendum 
forming  a  part  thereof  were  not  drafted  by  the  claimant, 
but  by  the  representatives  of  the  United  States — ^the  officials 
of  the  Supervising  Architect's  office — and  the  error  in  substi- 
tuting the  word  ''building"  for  "buildings"  originated  in 
that  office,  the  ambiguity,  if  there  is  any  in  the  language  of 
the  contract,  taking  it  as  a  whole,  must  be  resolved  against 
the  United  States.  Beach,  id.,  sec.  726;  Chamhers  v.  U.  8,, 
24  Ct.  Cls.,  387,  and  cases  there  cited;  Otis  v.  U.  8.,  20  Ct. 
Cls.,  315;  120  U.  S.,  115;  Edgar  and  Thompson  Works  v. 
U.  S.,  34  Ct.  Cls.,  205;  Gibhons  v.  U.  8.,  109  U.  S.,  200. 

''Words  are  construed  most  strongly  against  the  party 
using  them.  This  rule  is  based  on  the  principle  that  a  man 
is  responsible  for  ambiguities  in  his  own  expression,  and  has 
no  right  to  induce  another  to  contract  with  him  on  the  suppo- 
sition that  his  words  mean  one  thing,  while  he  hopes  that  the 
court  will  adopt  a  construction  by  which  they  would  mean 
another  thing,  more  to  his  advantage."  Anson,  Law  of 
Contracts,  p.  328. 

A  fortiori  J  if  error  is  committed  in  describing  the  quantum 
of  work  to  be  performed,  and  extra  work  is  rendered  neces- 
sary, the  increased  cost  thereof  should  be  borne  by  the  party 
drafting  the  specifications,  who  gets,  the  benefit,  and  not  by 
the  innocent  contractor.  To  hold  otherwise  would  permit 
the  party  in  fault  to  profit  by  his  own  negligence.  Such  a 
result  would  be  not  only  inequitable,  but  unconscionable. 

Nor  can  the  United  States,  as  the  Supervising  Architect 
attempts  to  do,  evade  the  definite  language  of  the  addendum 
and  fall  back  upon  the  general  words  of  the  original  specifica- 
tion, which  the  addendum  modifies  and  restricts.  In  the 
construction  of  contracts  the  particular  controls  the  general, 
and  where  the  contract  is  partly  written  and  partly  printed 
greater  weight  is  to  be  attached  to  the  written  than  to  the 
printed  clauses.    Beach  id.,  sec.  728. 

In  OoUins  v.  United  States,  34  Ct.  Cls.,  294,  this  court  held 
that  a  contractor  who  excavates  the  number  of  cubic  yards 
required  by  his  contract  is  entitled  to  compensation  for 
extra  excavation  below  grade,  called  for  by  the  engineer  in 
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charge,  notwithstanding  a  provision  in  the  contract  provid- 
ing: ''The  lock  pit  must  be  excavated  to  the  width  and 
length  and  depth  which  the  engineer  in  charge  shall  deem 
necessary." 

And  in  the  Otis  case,  20  Ct.  CIs.,  315,  this  court  held  that, 
under  the  general  clause  of  a  contract,  the  contractor  can  not 
be  required  to  go  beyond  the  reasonable  terms  of  the  instru- 
ment and  perform  extra  services  without  compensation. 

And  where  the  defendant's  officers  required  the  claimant 
to  put  in  marble  tiling  not  called  for  by  the  specifications 
this  court  held  that  the  contractor  was  entitled  to  recover 
therefor.     Thomas  <b  DriscoU  v.  U.  S.,  32  Ct.  Gs.,  41. 

A  specific  provision  in  a  contract  calling  for  one  injector 
and  one  pump  controls  general  provisions  of  a  contract  that 
everything  needed  for  a  hghthouse  shall  be  supplied  to  make 
it  ready  for  use.  EricJcson  v.  U.  S,,  107  Fed.,  204.  See  also 
Sait  Lake  OUy  v.  Smith,  104  Fed.,  457, 466 ;  United  Engineering 
and  Contracting  Co.  v.  United  States,  47  Ct.  Cls.,  489,  519. 

Nor  can  the  United  States,  as  the  Supervising  Architect  has 
sought  to  do,  escape  the  consequences  of  the  erroneous 
omission  of  its  own  representatives  by  shielding  itself  behind 
the  special  provision  of  the  contract,  making  the  decision  of 
the  Supervising  Architect  as  to  the  quahty  and  quantity  of 
materials  furnished  under  the  contract  final.  Salt  Lake  City 
V.  Smith,  supra.  If  the  Supervising  Architect  is  to  be 
regarded  as  the  sole  arbiter,  the  claimant  would  not  be  bound 
hy  his  ma,nifest  mistake  of  law,  U.  8.  v.  Farragut,  22  Wall., 
406,  420. 

This  case  is  a  striking  example  of  the  arbitrary  methods 
sometimes  pursued  by  Government  officials,  clothed  with  a 
little  b^Kf  authority,  in  their  dealings  with  helpless  con- 
tractors. The  representatives  of  the  United  States  drew  the 
contract,  made  the  error  in  the  specifications,  then  construed 
the  contract  and  specifications  so  as  to  hide  their  mistake, 
compelled  the  extra  work  to  be  done  by  threat  of  forfeiture 
of  the  contract,  set  themselves  up  as  sole  arbiters,  and  denied 
the  claimant's  right  to  compensation,  and  when  called  upon 
for  facts,  circumstances,  and  evidence  in  their  possession 
relating  to  the  claim  refrained  from  submitting  to  the  court 
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the  e^idenoe  of  Mr*  Heald  and  other  olB&cials  of  the  Super- 
vising Architect's  office  who  had  knowledge  that  a  mistake 
had  been  made  and  who  knew  in  what  manner  it  originated* 
The  withholding  of  such  evidence  is  of  itself  an  admission  of 
the  justice  of  the  claimant's  contention.  The  New  Yarkf 
176  U,  S.,  187,  204-6;  Oravea  y.  United  States,  160  U.  S.,  118, 
121;  Eirhy  v.  TaUmadge,  160  U.  S.,  379,  383;  Jones  on  Evi- 
dence, sec.  17. 

Mr.  0.  F.  JansB^  with  whom  was  Mr.  Assistant  Attorney 
General  Huston  Thompson^  for  the  defendants. 

Atkinson,  Judge^  delivered  the  opinion  of  the  court : 

The  addendum  to  the  specifications  reading  as  follows: 
**In  the  case  of  the  building  joining  the  north  line  of  the 
site,  the  underpinning  of  the  rear  main  walls  must  be  carried 
to  rock  by  a  method  satisfactory  to  the  Supervising  Archi- 
tect," was  sufficient  to  attract  the  contractor's  attention  to 
something  being  required  which  might  be  additional  to  the 
mere  general  terms  of  the  specifications  expressed  in  the 
terms  ^^The  walls,  etc.,  will  have  to  be  removed  and  the 
excavation  made  in  such  a  manner  as  not  to  endanger  ad- 
joining property  ♦  •  ♦  and  all  necessary  shoring, 
underpinning,  etc.,  in  connection  therewith  must  be  done." 

There  were  two  buildings  joining  (or  practically  joining) 
the  north  line  of  the  site.  This  fact  was  open  to  ordinary 
observation — ^it  was  obvious — and  no  question  is  raised  upon 
the  fact  that  the  condition  was  alike  known  to  both  parties 
to  the  contract  The  insistence  of  the  claimant  is  that  inas- 
much as  the  specifications,  with  the  addendum  inserted  re- 
ferred to  ^^  the  building  "  he  understood  and  had  ^pght  to 
understand  that  only  one  of  the  said  two  buildings  was  in- 
cluded in  the  terms  of  his  bid  and  contract  and  that  there- 
fore the  Supervising  Architect  had  no  right  to  require  him 
to  underpin  the  building  No.  25  Pine  Street.  In  other  words, 
he  contends  that  as  the  contract,  of  which  the  specifications 
are  a  part,  used  the  word  building  instead  of  buildings^  he 
was  required  by  it  to  underpin  one  and  not  two  buildings. 

If  the  contract  between  the  parties  clearly  refers  to  a  par- 
ticular building  the  main  rear  wall  of  which  was  to  be  under- 
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pinned,  then  claimant  could  not  be  required  under  the  con- 
tract in  question  to  underpin  another  and  distinct  building 
under  the  general  provision  of  the  contract  that  ^'the  de- 
cision of  the  Supervising  Architect  as  to  the  proper  interpre- 
tation of  the  drawings  and  specification  shall  be  final,"  be- 
cause in  such  case  the  agreement  between  the  parties  would 
control,  and  being  clear  and  distinct  would  not  call  for  in- 
terpretation, or  authorize  a  decision  by  the  Supervising 
Architect  contrary  to  its  terms.  United  States  v.  Stage 
Company^  199  U.  S.,  414. 

But  it  has  been  repeatedly  held  that  parties  to  a  contract 
may  agree  to  submit  differences  of  views  in  the  interpreta- 
tion of  drawings  and  specifications  to  the  decision  of  an 
architect  or  engineer  and  the  validity  of  such  an  agreement 
is  unquestionable  in  the  absence  of  bad  faith,  fraud,  or  a 
failure  to  exercise  an  honest  judgment.  Kih^U^s  case^  ^\JiJ^'^'^^[l  ^ 
U.  S.,  398;  Sweer^^s  case,  109  U.  S.,  62;  Barlow'sl^ejiei^  '""^ 

U-  S.,  128, 138. 

The  court  should,  in  construing  a  contract,  ascertain  the 
intention  of  the  parties  and  to  that  end  will  as  far  as  possible 
ascertain  the  situation  of  the  parties  as  well  as  the  purposes 
had  in  view.  Merriam  v.  United  States^  107  U.  S.,  437,  441 ; 
Brawley^s  case^  96  U.  S.,  168, 173 ;  Richmond  Co.  v.  Eureka 
Co.,  103  U.  S.,  839,  846. 

And  we  must  look  to  all  of  the  contract  in  order  to  find 
its  intention,  for  it  is  not  allowable  to  disassociate  a  single 
phrase,  term,  or  word  from  the  context  and  give  to  it  a 
meaning  independent  of  the  other  terms  of  the  instrument. 
O'Brien  v.  MiOer,  168  U.  S.,  287,  297. 

The  work  contemplated  by  the  advertisement  by  the  Gk)v- 
ernment  involved  excavation  in  an  area  surrounded  by 
buildings.  On  the  east  was  the  Gallatin  Bank  Building, 
the  foimdations  of  which  extended  deeper  than  the  pro- 
posed excavation  for  the  annex  to  the  assay  office  building ; 
on  the  west  was  the  subtreasury  building;  on  the  south  the 
assay  office  building  to  which  the  addition  was  being  made ; 
and  on  the  north  two  buildings,  nimibered,  respectively,  27 
and  29  Pine  Street  and  25  Pine  Street,  the  rear  foundations 
of  which  did  not  extend  to  the  depth  of  the  proposed  exca- 
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vation.    The  specifications  admonished  the  contractors  as 
follows: 

"  The  bidders  shoidd  visit  the  site  and  fully  inform  them- 
selves of  the  character  of  the  same  arid  the  conditions  under 
which  the  work  is  to  be  performed,  and  failure  to  do  so  will 
in  no  wav  relieve  the  successful  bidder  from  the  necessity 
of  furnishing  any  materials  or  performing  any  labor  that 
may  be  required  to  complete  the  work  in  accordance  with 
the  true  intent  and  meaning  of  the  specifications  and  draw- 
ings without  additional  cost  to  the  Government." 

Under  the  head  of  ^^  Excavation  "  it  is,  among  other  things, 
stated: 

"  Certain  poiiions  of  the  old  foundation  walls,  etc.,  have 
been  left  in  place  as  retaining  walls  in  connection  with  ad- 
joining buildings;  the  removal  of  these  walls  and  the  north 
wall  and  so  much  of  the  present  front  building  as  may  be 
necessary  to  install  work  under  this  contract  and  such  other 
excavation  in  connection  therewith  as  may  be  necessary  are 
to  be  included." 

The  claimant's  president  visited  the  site  of  the  proposed 
work,  as  did  also  his  engineer.  The  surrounding  conditions 
were  known  to  them.  They  knew  that  there  were  two  build- 
ings, the  rear  of  which  adjoined  the  site;  one  of  these,  27 
and  29  Pine  Street,  was  built  up  of  brick  or  masonry  from 
the  top  of  a  one-story  extension,  while  the  other  from  the 
top  of  the  first-story  extension  was  constructed  of  metallic 
sheets  supported  on  the  framework  of  the  building.  The 
weight  at  the  rear  of  the  building  No.  25  Pine  Street  was 
carried  on  pillars  at  either  end  of  the  side  walls,  and  the 
south  ends  of  these  walls  were  several  feet  nearer  the  pro- 
posed excavation  than  was  the  rear  wall  of  the  other 
building. 

A  question  which  naturally  arises  under  these  conditions 
is  why  did  the  contractor  determine  that  the  rear  wall  of 
No.  27  and  29  Pine  Street  was  to  be  underpinned  and  No. 
25  was  not  to  be  underpinned  ?  He  says  the  contract  called 
for  underpinning  "  the  rear  walls  of  a  building,"  but  which 
building?  The  building  had  but  one  rear  wall,  and  the 
specifications  called  for  underpinning  rear  walls  of  a  build- 
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ing.  The  extension  of  the  east  and  west  walls  of  No.  25 
Pine  Street  toward  the  site  of  the  proposed  excavation  and 
the  fact  that  the  weight  of  the  rear  wall  was  carried  by 
means  of  a  girder  to  the  comers  had,  it  seems  to  us,  the 
effect  of  making  those  comers  or  pillars  carry  more  weight 
than  would  have  been  superimposed  if  the  rear  wall  had 
extended  to  the  ground  for  support,  and  as  a  consequence 
any  excavation  near  these  comers  would  be  attended  with 
more  danger  to  the  building  or  walls,  tending,  as  it  would, 
to  remove  lateral  support.  The  proof  shows  that  these  walls 
should  have  been  underpinned.  If  the  contractor  was  un- 
certain as  to  the  meaning  of  the  addendum  to  the  specifica- 
tions he  could,  upon  inquiry  before  bidding,  have  been  in- 
formed by  the  Supervising  Architect. 

He  chose  to  act  without  making  inquiry,  and  we  can  not 
agree  that  the  contract  authorized  him  to  select  the  building 
to  be  underpinned,  or  that  it  meant  that  only  one  rear  wall 
was  to  be  underpinned.  Reading  the  whole  contract,  it 
seems  to  us  its  intention  was  to  provide  for  the  underpin- 
ning which  the  contractor  was  subsequently  required  by  the 
architect  to  do. 

While  we  doubt  the  relevancy  and  competency  of  the  testi- 
mony adduced  tending  to  show  that  the  engineer  who  sug- 
gested the  addendum  to  the  specifications  provided  in  his 
memorandum  for  the  underpinning  of  the  walls  of  the  two 
buildings,  and  that  when  this  suggestion  was  written  out 
"  buildings "  were  expressed  in  the  singular  number,  we  do 
not  see,  if  relevant  or  competent  testimony,  how  the  said 
fact  can  aid  the  claimant,  because  it  plainly  shows  that  the 
intention  from  the  beginning  was  to  require  the  underpin- 
ning of  both  buildings  and  that  by  a  mere  clerical  error  the 
word  intended  to  be  used  as  denoting  a  plural  was  made  to 
denote  a  singular  number. 

Our  conclusion  is  that  the  petition  should  be  dismissed, 
and  it  is  so  ordered. 
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MAX  M.  FRUCHT  v.  THE  UNITED  STATES. 

[No.  31453.    Decided  Jane  1,  1014.] 

On  the  Proofs. 

This  is  a  Bult  by  a  lieutenant  of  the  Navy  for  additional  pay  on  ac- 
count of  services  to  a  rear  admiral  and  based  upon  the  pro- 
vision of  the  act  of  May  13,  1908,  35  Stat  L.,  128. 
L  Where  a  lieutenant  of  the  Navy  serves  as  aid  to  a  rear  admiral 
on  duty  as  commandant  at  a  navy  yard,  such  aid  is  ^ititled 
to  the  additional  pay  provided  for  by  the  act  of  May  13, 1908. 
II.  Where  the  Secretary  of  the  Navy  by  orders  directs  a  lieutenant 
of  the  Navy  "  to  report  to  the  commandant  of  the  navy  yord 
•  •  •  for  such  duty  cm  he  may  assiffn  you  ♦  ♦  •»• 
and  the  commandant,  a  rear  admiral,  details  the  lieutenant 
to  duty  as  his  aid,  the  lieutenant  is  entitled  to  additional 
compeDsation  provided  for  aids  under  the  act  of  May  13, 1908. 

III.  Where  there  is  lack  of  harmony  in  the  statutes  and  Navy  Regu- 
lations, and  the  language  of  the  statute  is  plain  and  unam- 
biguous, the  court  will  not  go  beyond  the  words  of  the 
statute  for  its  construction. 

The  Reporter's  statement  of  the  case : 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  The  claimant,  Max  M.  Frucht,  a  lieutenant  of  more 
than  15  years'  service  in  the  Navy,  was,  October  19,  1910, 
ordered  by  the  Secretary  of  the  Navy  to  "  Proceed  to  Pensa- 
cola,  Fla.,  and  on  November  1,  1910,  report  to  the  com- 
mandant of  the  navy  yard  at  that  place  for  such  duty  as  he 
may  assign  you  at  the  station  under  his  command." 

He  reported  in  obedience  to  said  order  and  was,  November 
1,  1910,  by  Bear  Admiral  Lucien  Young,  commandant  of 
said  navy  yard,  "hereby  assigned  to  duty  as  aid  to  the 
commandant,  captain  of  the  yard,  and  also  as  engineer 
officer  of  the  yard." 

He  continued  so  to  serve  until  October  20,  1911,  when  he 
was,  by  further  order  of  the  Secretary  of  the  Navy,  de- 
tached from  all  duty  at  said  navy  yard. 

While  stationed  as  aid  to  the  commandant  of  the  navy 
yard  at  Pensacola,  Fla.,  the  claimant  performed  the  msqsX 
duties  required  of  aids  to  the  commandant  by  article  1568 
of  the  Navy  Regulations,  and  in  addition  performed  other 
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duties  of  a  more  personal  charact^  and  such  as  are  usually 
required  of  aids  to  rear  admirals  in  the  Navy  and  generals 
in  the  Army. 

OONCXiUSlONS  OF  LAW. 

Upon  the  foregoing  finding  of  fact  the  court  decides,  as 
a  conclusion  of  law,  that  the  claimant  is  entitled  to  the  ad- 
ditional pay  provided  by  the  act  of  May  13,  1908,  85  Stat. 
L.,  128,  as  aid  to  a  rear  admiral  at  the  rate  of  $150  per  an- 
num, amoimting  to  one  hundred  and  sixty-seven  dollars 
and  twenty-four  cents  ($167.24) . 

Mr.  Archibald  King  for  the  plaintiff.  King  <&  King 
were  on  the  brief. 

Mr.  L.  O.  BisseU^  with  whom  was  Mr.  Assistant  Attorney 
General  Huston  Thompson^  for  the  defendants. 

Barney,  Juige^  delivered  the  opinion  of  the  court. 

This  is  a  claim  for  additional  pay  of  a  lieutenant  in  the 
Navy  on  account  of  service  as  aid  to  a  rear  admiral.  The 
claim  is  based  upon  the  following  provision  of  the  act  of 
May  18, 1908,  85  Stat  L.,  128 : 

^^Aids  to  rear  admirals  embraced  in  the  nine  lower  num- 
bers of  tiiat  ^ade  shall  each  receive  $150  additional  per 
annum,  and  aids  to  all  other  rear  admirals,  $200  additional 
per  annum  each    *    *    *." 

The  history  of  such  service  performed  by  the  claimant  is 
as  follows:  October  19,  1910,  he  was  ordered  by  the  then 
Acting  Secretary  to  proceed  to  Pensacola,  Fla.,  and  on 
November  1, 1910,  to  ^  report  to  the  commandant  of  the  navy 
yard  at  that  place  for  such  duty  as  he  may  assign  you  at 
the  station  under  his  command."  He  reported  in  obedience 
to  said  order  and  on  November  1,  1910,  was  assigned  to 
duty  by  said  commandant  '^as  aid  to  the  commandant, 
captain  of  the  yard,  and  also  as  engineer  officer  of  the  yard." 
He  remained  on  duty  at  said  navy  yard  pursuant  to  said 
orders  until  October  20,  1911,  when  he  was  detached  there- 
from. 

During  the  whole  period  of  such  service  at  the  Pensacola 
Navy  Yard  the  commandant  of  the  same  was  a  rear  admiral 
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of  the  lower  nine.  It  also  appears  that  during  such  service 
the  claimant,  in  addition  to  other  duties,  performed  duties 
usually  pertaining  to  an  aid  to  rear  admirals  in  the  Navy 
and  general  officers  in  the  Army. 

The  position  of  aid  to  the  conmianding  officer  of  a  naval 
station  is  provided  by  section  1469  of  the  Revised  Statutes 
as  follows: 

'^  The  Secretary  of  the  Navy  may,  in  his  discretion,  detail 
a  line  officer  to  act  as  the  aid  or  executive  of  the  conmiandinf 
officer  of  a  vessel  of  war  or  naval  station,  which  officer  shall, 
when  not  impracticable,  be  next  in  rank  to  said  commanding 
officer.  Such  aid  or  executive  shall,  while  executing  the 
orders  of  the  conmianding  officer  on  board  the  vessel  or  at 
the  station,  take  precedence  over  all  officers  attached  to  the 
vessel  or  station.  All  orders  of  such  aid  or  executive  shall 
be  regarded  as  proceeding  from  the  commanding  officer, 
and  the  aid  or  executive  shall  have  no  independent  authority 
inconsequence  of  such  detail." 

In  relation  to  the  above  statute  the  Navy  Regulations  pro- 
vide: 

^'  Art.  1567.  (1)  There  shall  be  detailed  at  each  navy  yard 
or  station  as  aid  or  executive  to  the  commandant  a  line  omcer 
not  restricted  by  law  to  the  performance  of  engineering 
duties,  which  officer  shall,  when  not  impracticable,  be  next 
in  rank  to  the  commandant  Such  aid  or  executive  shall, 
while  executing  the  orders  of  the  commandant,  take  prece- 
dence over  all  officers  attached  to  the  yard  or  station.  All 
orders  of  such  aid  or  executive  shall  be  regarded  as  proceed- 
ing from  the  commandant,  and  the  aid  or  executive  shall 
have  no  independent  authority  in  consequence  of  such  de- 
taU." 

Then  follows  article  1568,  containing  several  paragraphs 
defining  the  duties  of  such  aid  or  executive,  all  of  which  per- 
tain to  the  conduct  of  the  yard  and  are  in  no  way  personal 
to  the  commandant.  Conceding,  then,  that  the  claimant  dur- 
ing the  time  in  question  performed  some  duties  usually  per- 
taining to  an  aid,  the  question  arises  whether  he  was  ap- 
pointed to  such  service  pursuant  to  law  and  is  entitled  to 
the  extra  pay  provided  therefor. 

Section  1469  provides  that  the  "Secretary  of  the  Navy 
may,  in  his  discretion,  detail  a  line  officer  to  act  as  the  aid 
or  executive  of  the  commanding  officer  of  a  vessel  or  naval 
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station  ♦  •  ♦."  Article  1667  of  the  Navy  Begulations 
provides  that  ^Hhere  shall  be  detailed  at  each  navy  yard 
or  station,  as  aid  or  executive  officer  to  the  commandant,  a 
line  officer  *  *  *."  Construing  this  statute  and  the  Navy 
Begulation  together,  it  would  appear  that  the  Secretary  of 
the  Navy  (under  whose  direction  the  Navy  Regulations  pre- 
sumably are  prepared)  had  exercised  his  discretion  so  as  to 
provide  for  an  aid  or  executive  officer  to  the  commandant 
at  each  naval  station.  If  the  commandant  at  the  navy  yard 
happens  to  be  a  rear  admiral,  such  aid  will  be  entitled  to  the 
additional  pay  provided  by  the  act  of  May  13,  1908,  supra, 
and  if  the  conmiandant  happens  to  be  an  officer  of  inferior 
rank  he  will  not  be  entitled  to  such  additional  pay.  This 
construction  may  make  the  statutes  and  regulation  in  ques- 
tion somewhat  incongruous,  and  yet  there  may  be  naval 
stations  of  such  importance  as  to  demand  an  officer  of  the 
highest  rank  as  commandant,  and  who  would  require  the 
services  of  an  aid  who  would  be  called  upon  to  discharge 
duties  of  a  personal  character  in  addition  to  the  executive 
duties  provided  by  regulation  1568.  A  like  incongruity  ap- 
pears in  regard  to  aids  for  rear  admirals  while  afloat  A 
rear  admiral  in  command  of  a  squadron  is  entitled  to  an 
aid  who  would  receive  the  extra  pay  provided  by  the  act 
of  May  13,  1908,  while  a  captain  exercising  the  same  com- 
mand would  not  be  so  entitled. 

It  is  urged  by  the  defendants  that  the  claimant  was  never 
lawfully  detailed  to  serve  as  aid  to  Rear  Admiral  Young, 
for  the  reason  that  section  1469,  Revised  Statutes,  provides 
that  the  detail  of  aids  must  be  made  by  the  Secretary  of  the 
Navy,  while  in  the  case  of  the  claimant  he  was  detailed  to 
such  service  by  Rear  Admiral  Young,  the  commandant  of 
the  navy  yard,  the  Secretary  of  the  Navy  having  only  de- 
tailed him  to  "  report  to  the  commandant  of  the  navy  yard 
♦  ♦  *  for  such  duty  as  he  may  assign  you  ♦  ♦  ♦." 
We  turn,  however,  to  article  1567  and  find  that  the  Navy 
Regulations  provide  that  ^^'there  shall  be  detailed  at  each 
navy  yard  or  station  as  aid  or  executive  officer  to  the  com- 
mandant, a  line  officer,"  etc.  This  would  seem  to  imply  that 
the  Secretary  of  the  Nftvy  had  authorized  the  commandant 
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at  each  navy  yard  to  make  such  selection,  after  the  assign- 
ment to  him  of  an  officer  of  proper  rank  for  that  station. 

In  the  case  of  MiOer  v.  Umted  States^  208  U.  S.,  32,  affirm- 
ing this  court  in  the  same  case  in  41  Court  of  CSlaims,  400, 
the  order  assigning  Miller  to  service  with  Commodore  Kautz 
was  in  the  same  language  as  the  detail  by  the  Secretary  of 
the  Navy  in  this  case,  and  he  was  afterwards  detailed  as  aid 
by  Commodore  (afterwards  Bear  Admiral)  Kautz.  The 
question  of  the  sufficiency  of  such  detail  as  aid  was  not  raised, 
and  such  sufficiency  was  assimied. 

It  is  also  contended  by  the  defendants  that  the  aids  to 
conmianding  officers  of  vessels  of  war  and  navy  yards,  au- 
thorized by  section  1469,  Revised  Statutes,  are  not  aids  to 
rear  admirals  within  the  meaning  of  the  act  of  May  13, 1908, 
and  an  ingenious  argiunent  is  made  to  show  this.  We  fully 
appreciate  this  lack  of  harmony  in  the  statutes  and  Navy 
Regulations  as  to  aids  to  rear  admirals,  but  where  the  lan- 
guage of  the  statute  is  so  plain  and  unambiguous  as  in  this 
case  we  do  not  feel  authorized  to  go  beyond  it  for  construc- 
tion. 

It  follows  from  the  foregoing  that  the  claimant  is  entitled 
to  a  judgment  in  the  sum  of  $167.24,  and  it  is  so  ordered. 
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jxmisDionoN. 

L  The  Jurisdiction  conferred  on  the  Court  of  Claims  to  render 
final  judgment  in  certain  cases  is  dlflferent  from  its  statutory 
Jurisdiction  relatiye  to  references  of  bills  by  either  House  of 
Congress.  In  the  exercise  of  its  statutory  Jurisdiction  to 
investigate  and  determine  fftcts  and  report  to  Congress  the 
authority  of  the  court  is  conferred,  controlled,  and  limited 
by  the  statutes — the  Tucker  Act  and  the  Judicial  Code — and 
the  court  must  take  notice  of  the  limit  of  its  Jurisdiction  in 
either  case. 

II.  The  Jurisdiction  of  the  Court  of  Claims  to  proceed  with  con- 
gressional references,  investigate  the  facts,  and  report  the 
same  with  the  conclusions  authorized  by  the  statute  is  not 
controlled  by  its  Jurisdiction  to  proceed  to  Judgment  in  cases 
wherein  the  United  States  are  defendants — the  two  Juris- 
dictions not  being  interdependent,  but  distinct. 
III.  The  statute  requires  the  Court  of  Claims  to  investigate  and 
determine  the  facts  where  bills  are  referred  by  either  House 
of  Congress,  and  report  same  with  conclusions  sufficient  to 
acquaint  the  Congress  with  **  the  nature  or  character  of  the 
claimant's  demand "  and  "  the  amount,  if  any,  legally  or 
equitably  due  from  the  United  States'*  in  cases  where  the 
bill  referred  provides  for  the  payment  of  a  claim  legal  or 
equitable ;  and  unless  the  statute  prescribes  a  different  course 
the  court  should  execute  the  reference  by  a  report  of  the 
facts  found  and  its  conclusions,  as  directed  by  the  statute. 

IV.  The  conclusions  which  the  Court  of  Claims  is  directed  to  make 
in  cases  of  congressional  references  are  for  the  information 
of  Congress,  and  in  determining  the  meaning  of  the  terms 
'Megal  or  equitable"  or  "the  amount  legally  or  equitably 
due,"  as  used  in  the  statutes,  the  court  should  confine  itself 
to  the  meaning  of  those  terms  as  found  in  other  statutes  or 
authoritative  decisions. 
"  V.  While  Congress  might  confer  upon  the  Court  of  Claims 'the  au- 
thority to  draw  conclusions  and  give  their  opinions  to  Con- 
gress or  either  House  thereof  upon  the  question  of  whether 
or  not  any  claim  though  not  legal  or  equitable  in  the  Judicial 
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sense  may  yet  be  of  a  moral,  honorary,  or  ]nst  nature  which 
Bhonld  appeal  to  Ck>ngre88  for  the  claimant's  r^ef,  the  Con- 
gress has  not  by  the  Tucker  Act  or  by  the  Judicial  Code  be- 
stowed that  authority  upon  said  court  or  invited  its  conclu- 
sions  in  said  regard.  Such  matters  being  of  a  nature  which 
Ck)ngre8s  can  alone  recognize  or  decide  to  pay,  said  court  may 
well  infer,  until  it  is  directed  otherwise,  that  Oongress  in- 
tends that  the  court  shall  construe  the  terms  *' legal  or 
equitable  "  and  "  legally  or  equitably  "  in  the  sense  in  wliich 
they  are  known  to  the  courts — ^their  Juridical  sense. 

VI.  While  the  fact  that  the  Ck>urt  of  Claims  may  never  have  had 
Jurisdiction  to  render  Judgment  in  a  particular  class  of  cases 
does  not  prevent  the  exercise  by  aaid  court  of  the  statutory 
Jurisdiction  in  congressional  references,  such  fact  may  be 
looked  to  in  ascertaining  whether  a  particular  claim  or  class 
of  claims  are  legal  or  equitable  claims. 
VIL  The  Court  of  Claims  in  construing  the  Bowman  Act  held  Qiat 
in  references  thereunder  the  loyalty  of  the  claimant  was 
Jurisdictional,  and  in  construing  the  Tucker  Act  held  that 
in  references  under  that  act  the  claimant's  loyalty  was  not 
Jurisdictional,  and  has  proceeded  with  congressional  refer 
ences  according  as  the  reference  was  under  the  one  or  the 
other  of  said  acts.  The  Judicial  Code  repealing  in  terms 
the  Bowman  Act  has  yet  reenacted  certain  of  its  provisions 
(sec.  184,  etc.)  and  thereby  as  to  some  classes  of  claims 
referred  by  either  House  has  prescribed  a  course  different 
from  that  adopted  in  Tucker  Act  references.  It  follows  that 
in  a  reference  under  the  Judicial  Code  a  different  course  is 
prescribed  from  that  which  has  been  followed  under  a  Tucker 
Act  reference  in  some  claims  of  a  similar  nature. 
VIII.  In  cases  of  congressional  references  involving  bills  for  pay- 
ment of  claims  for  "  stores  and  supplies,"  and  perhaps  other 
bills,  the  Judicial  Code  requires  a  preliminary  investigation 
into  the  question  of  loyalty  and  makes  loyalty  of  the  claim- 
ant Jurisdictional,  thus  prescribing  a  different  course  in 
references  under  the  Judicial  Code  from  that  followed  under 
the  Tucker  Act 

IX.  Whether  the  court  should  adopt  the  method  of  procedure  in- 
dicated by  the  Judicial  Code  in  all  references  coming  before 
it,  whether  under  the  Tucker  Act  or  the  Judicial  Code,  in 
order  to  harmonize  its  practice,  qwere, 
X.  Whether  section  299  of  the  Judicial  Code  affects  congressional 
references  so  as  to  prevent  the  court  from  taking  the  same 
action  in  Tucker  Act  references  heretofore  made  as  in  refer- 
ences under  the  Judicial  Code,  by  which  alone  bills  are  now 
referred  to  the  court,  especially  in  view  of  the  r^iealing 
clause  of  the  Judicial  Code  (sec.  297)  and  the  enactment  of 
section  151,  qucare. 
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The  Reporter^ 8  statement  of  the  case : 

The  defendants  move  to  dismiss  the  petition  for  *want  of 
jurisdiction  in  each  of  the  six  cases  hereinbefore  named,  and 
joint  argument  was  heard  thereon. 

The  averments  of  the  petition  in  the  respective  cases  to 
which  the  defendants'  motion  pertain  are  practically  the 
same  and  will  be  found  sufficiently  set  out  in  the  opinion  of 
the  court. 

Mr.  Oeorge  E.  Boren^  with  whom  was  Mr.  Assistant  Attor- 
ney General  Huston  Thompson^  for  the  motion  in  each  case. 
Mr.  W.  F.  N orris  was  on  the  brief  in  the  Sears  case. 

The  cases  at  bar  being  ''controversies  to  which  the  United 
States  shall  be  a  party/'  constitutional  ''judicial  power'' 
"to  hear  and  determine"  them  under  the  fourteenth  section 
of  the  Tucker  Act  is  automatically  conferred  on  this  court 
by  section  2  of  Article  III  df  the  Constitution.  There  is  no 
room  for  ancillary  jurisdiction. 

The  caption  of  the  Tucker  Act  and  enacting  clause  are  as 
follows : 

« 

"An  Act  To  provide  for  tlie  bringing  of  Buits  against  the  Government  of  Hie 

United  States. 

"J?e  it  enacted  hy  the  Senate  and  House  of  Reipresentati/ves 
of  the  United  States  of  America  in  Congress  a^semUed,  That 
me  Court  of  Claims  shall  have  jurisdiction  to  hear  and 
determine  the  following  matters:" 

By  the  act  of  June  25,  1910,  the  fourteenth  section  of  the 
Tucker  Act  was  amended  so  as  to  read  as  follows: 

"Sec.  14.  That  whenever  a  bill,  except  for  a  pension, 
shall  be  pending  in  either  House  of  Coi^ess  providing  for 
the  payment  oi  a  claim  against  the  United  States,  legal  or 
equitable,  or  for  a  grant,  gift,  or  bounty  to  any  person,  the 
House  in  which  such  bill  is  pending  mav  refer  tne  same  to 
the  Court  of  Claims,  who  shall  proceed  with  the  same  in 
accordance  with  the  provisions  of  the  act  approved  March 
third,  eighteen  hundred  and  eighty-three,  entitled  'An  act 
to  affora  assistance  and  relief  to  Congress  and  the  execu- 
tive departments  in  the  investigation  of  claims  and  demands 
against  the  Government,'  and  report  to  such  House  the  facts 
in  the  case  and  the  amount,  where  the  same  can  be  lioui- 
dated,  including  any  facts  bearing  upon  the  question  whetner 
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there  has  been  delay  or  laches  in  presenting  such  claim, 
or  applying  for  such  grant,  gift,  or  oounty,  and  any  facts 
bearing  upon  the  Question  whether  the  bar  of  any  statute 
of  linutation  should  be  removed,  or  which  shall  be  claimed 
to  excuse  the  claimant  for  not  having  resorted  to  any  estab- 
lished le^al  remedy,  together  with  such  conclusions  as  shall 
be  sufficient  to  inform  Congress  of  the  nature  and  character 
of  the  demand,  either  as  a  claim,  legal  or  equitable,  or  as  a 

Eatuity,  against  the  United  States,  and  the  amount,  if  any, 
jaUy  or  equitably  due  from  the  United  States  to  the 
claimant." 

Thus  it  is  seen  the  power  conferred  was  ''to  hear  and 
determine  the  following  matters,"  including  the  ''matters" 
under  the  fourteenth  section  just  the  same  as  in  the  first 
and  other  sections. 

There  are  no  limitations  under  the  Tucker  Act  like  the 
fourteenth  section  of  the  act  of  March  31,  1863,  though  no 
appeal  is  provided  under  fourteenth  section. 

Section  14  of  the  Tucker  Act  provides  that  when  a  bill 
for  a  claim  is  referred  to  the  court  it  shall  be  proceeded  with 
in  accordance  wiih  the  provisions  of  the  Bowman  Act. 

The  Bowman  Act  provides  that  when  a  claim  or  matter 
is  pending  before  either  House  of  Congress  it  may  be  trans- 
mitted to  this  court  and  shall  be  proceeded  with  under  such 
rules  as  the  court  may  adopt. 

The  Supreme  Court  defines  "cases"  and  "controversies" 
as  used  in  the  Constitution  as  follows: 

"By  those  terms  are  intended  the  claims  or  contentions 
of  Utigants  brought  before  the  courts  for  adjudication  by  r^- 
ular  proceedings  estabtished  for  the  protection  or  eniorce- 
ment  of  ri^ts,  or  the  prevention,  redress  or  pimishment  of 
wrongs,  whenever  the  claim^  or  contention  of  the  party 
takes  such  a  form  that  the  judicial  power  is  capable  of 
actmg  upon  it,  then  it  has  become  a  case  or  controversy. 
Smith  V.  Adams,  130  U.  S.,  174." 

When  the  United  States  is  a  party  to  the  controversy 
the  second  section  of  Article  III  of  the  Constitution  auto- 
matically confers  constitutional  judicial  power  on  the  court 
to  hear  and  determine  the  matters  in  controversy,  unless 
the  statute  itself  excludes  such  constitutional  judicial 
power.  There  is  no  exclusion  of  such  power  under  the 
fourteenth  section  of  the  Tucker  Act.    Said  section  of  the 
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Constitution  confers  jurisdiction  on  the  court  in  two  classes 
of  cases.  The  first  is,  that  judicial  power  shall  extend  to 
' '  all  cases  in  law  and  equity  arising  under  this  Constitution, 
the  laws  of  the  United  States,  and  treaties  made  or  which 
shall  be  made  under  their  authority. ''  In  the  second  class 
of  cases,  constitutional  jurisdiction  is  conferred  on  the 
court  by  the  character  of  parties  to  the  controversy.  In  this 
class  of  cases  are  embraced  '^controversies  to  which  the  United 
States  shdU  he  a  party;  controversies  between  two  or  more 
States;  hetween  a  State  and  citizens  of  another  State;  between 
citizens  of  different  States, "  etc. 

The  cases  at  bar  fall  directly  within  the  second  class  of 
cases,  and  the  constitutional  judicial  power  is  automati- 
cally conferred  on  the  court  by  reason  of  the  character  of 
the  party  to  the  controversy;  that  is,  the  United  States. 

The  leading  case  on  this  subject  is  the  case  of  Cohens  v. 
Virginia.  Cohens  was  a  citizen  of  Virginia,  residing  in  the 
borough  of  Norfolk,  and  was  indicted  in  the  State  court  for 
vending  lottery  tickets  of  the  national  lottery  to  be  drawn 
in  Washington,  D.  C.  The  defendant  was  convicted  and 
fined,  and  he  procured  a  writ  of  error  from  the  Supreme  Court 
of  the  United  States  to  the  court  in  the  State,  and  the  judg- 
ment of  the  State  court  was  affirmed. 

The  Supreme  Court,  in  discussing  the  judicial  power 
conferred  on  United  States  courts  by  section  2  of  Artide 
m  of  the  Constitution,  speaking  through  Chief  Justice 
Marshall,  said: 

''First.  The  first  question  to  be  considered  is.  Whether 
the  jurisdiction  of  this  court  is  excluded  by  the  character 
of  the  parties,  one  of  them  being  a  State,  and  the  other  a 
citizen  of  that  State? 

''The  second  section  of  the  third  article  of  the  Consti- 
tution defines  the  extent  of  the  judicial  power  of  the  United 
States.  Jurisdiction  is  given  to  the  courts  of  the  Union  in 
two  classes  of  cases.  In  the  first  their  jurisdiction  depends 
on  the  character  of  the  cause,  whoever  may  be  the  parties. 
This  class  comprehends  'all  cases  in  law  and  equity  arising 
imder  this  Constitution,  the  laws  of  the  United  States,  ana 
treaties  made,  or  which  shall  be  made,  under  their  author- 
ity.' This  clause  extends  the  jurisdiction  of  the  court  to 
aU  cases  described,  without  making  in  its  terms  any  excep- 
tion whatever,  and  without  any  regard  to  the  condition  of 
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the  party.    If  there  be  any  exception,  it  is  to  be  imptied 
against  the  express  words  of  the  article. 

''In  the  second  class  the  character  depends  entirely  on  the 
character  of  the  parties.  In  this  are  comprehended  'contro- 
versies between  two  or  more  States,  between  a  State  and 
citizens  of  another  State/  'and  between  a  State  and  forei^ 
States,  citizens  or  subjects.'  If  these  be  the  parties,  it  is 
entirely  unimportant  what  may  be  the  subject  of  contro- 
versy." 

Again  in  that  case  the  court  further  said: 

"In  one  description  of  cases  the  jurisdiction  of  the  court 
is  founded  entirely  on  the  character  of  the  parties;  and  the 
nature  of  the  controversy  is  not  contemplated  by  the  Con- 
stitution. The  character  of  the  parties  is  everything,  the 
nature  of  the  case  nothing.  In  the  other  description  of  cases 
the  jurisdiction  is  founded  entirely  on  the  character  of  the 
case,  and  the  parties  are  not  contemplated  by  the  Constitu- 
tion. In  these,  the  nature  of  the  case  is  everything,  the 
character  of  the  parties  nothing."  Cohens  v.  Virginia,  6 
Wheat.,  264,  378,  393. 

In  the  case  of  the  United  States  v.  Texas  the  jurisdiction 
of  the  Supreme  Court  was  drawn  in  question  and  in  the  con- 
struction of  section  2  of  Article  III  of  the  Constitution  the 
Supreme  Court,  speaking  through  Justice  Harlan,  said : 

"It  is  apparent  upon  the  face  of  these  clauses  that  in  one 
class  of  cases  the  jurisdiction  of  the  courts  of  the  Union 
depends  'on  the  character  of  the  cause,  whoever  may  be  the 
parties,'  and,  in  the  other,  on  the  character  of  the  parties, 
whatever  may  be  the  subject  of  controversy.  Cohens  v. 
Virginia,  6  Wheat.,  264,  378,  393.  The  present  suit  falls 
in  eadi  class,  for  it  is  plainly  one  arising  under  the  Consti- 
tution, laws,  and  treaties  of  the  United  States,  and  also  one 
in  which  the  United  States  is  a  party.  It  is  therefore  one 
to  which,  by  the  express  words  of  the  Constitution,  the 
judicial  power  of  the  United  States  extends.''  United  States 
V.  Texas,  143  U.  S.,  643. 

The  fourteenth  section  of  the  Tucker  Act,  since  the  amend- 
ment providing  for  the  court  to  declare  the  law  on  the  facts, 
takes  the  cases  at  bar  without  the  rule  in  the  Sanborn  and 
Gk>rdon  cases,  because  finding  the  facts  and  declaring  the 
law  thereon  is  a  final  judgment  disposing  of  the  case.  There 
is  nothing  further  of  a  judicial  nature  for  the  court  to  do. 
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Judgments  are  defined  as  follows: 

"A  judgment  is  a  decision  or  sentence  of  the  law  given  by 
a  court  01  justice  or  other  competent  tribunal  as  a  result  of 
proceedings  instituted  therein.  While  usually  the  term 
judgment'  denotes  the  determination  of  an  action  by  a 
court  of  law^  yet  in  a  large  sense  it  embraces  the  decision  of 
any  court,  mcluding  the  courts  of  equity,  admiridty  and 
probate."     17  Am.  &  Eng.  Cyc,  2d  ed.,  762. 

In  the  case  of  Smith  v.  AdamSj  the  Supreme  Court,  in  dis- 
cussing a  judgment  of  an  appellate  court  reversing  the  judg- 
ment of  a  lower  court  and  remanding  the  case  for  further 
proceedings,  speaking  through  Justice  Field,  said: 

''A  judgment  of  reversal  is  only  final  when  it  also  enters  or 
directs  the  entry  of  judgment  which  disposes  of  the  case." 
Smith  V.  Adam>8,  130  U.  S.,  167,  177. 

When  a  bill  for  a  claim  is  referred  imder  the  fourteenth 
section  of  the  Tucker  Act,  and  the  court  takes  jurisdiction, 
the  thirteenth  section  of  the  Tucker  Act  provided  that: 

''If  it  shall  appear  to  the  satisfaction  of  the  court,  upon 
the  facts  established,  that  it  has  jurisdiction  to  render  juc^- 
ment  or  decree  thereon  imder  existing  laws  or  under  the 
provisions  of  this  act,  it  shall  proceea  to  do  so,  giving  to 
either  party  such  further  opportunity  for  hearing  as  in  its 
jud^nent  justice  shall  require,  and  report  its  proceedings 
therein  to  either  House  of  Congress  or  to  the  department  by 
which  the  same  was  referred  to  said  court." 

This  clause  was  reenacted  as  the  last  proviso  of  section  151 
of  the  Judicial  Code  and  there  is  no  limitation  whatever  or 
restriction  on  the  judgment  thus  rendered. 

The  ministerial  functions  conferred  on  the  court  by  the  act 
of  February  24,  1855,  10  Stats.  L.,  612,  and  March  31,  1863, 
12  Stats.  L.,  765,  are  all  eliminated  imder  the  Tucker  Act. 
Those  acts,  except  perhaps  some  special  provisions  carried 
into  the  Revised  Statutes,  are  repealed  by  implication  by 
the  Tucker  Act,  because  the  latter  act  was  intended  as  a 
substitute  for  the  two  former  acts.  AH  intent  in  the  former 
statutes  that  this  court  is  a  mere  ministerial  agent  of  the 
Government  was  eliminated  by  the  implied  repeal  of  those 
acts. 


682  Dbc£HBeh  Teem  1918-14.  [49  c.  da. 

Arfim«Bt    for    tkt    DofeadABtt. 

In  Uie  case  of  the  United  SUUea  v.  Glafin^  the  Supreme 
Court  said: 

''It  is  necessary  to  a  repeal  by  iniplication  of  a  statute 
covering  the  whole  subject  matter  of  the  former  one  that 
the  objects  of  the  two  statutes  be  the  same."  United  States 
V.  Cflafiin,  97  U.  S.,  646. 

In  the  case  of  the  United  States  v.  Henderson,  the  Supreme 
Court  said: 

''A  statute  is  impliedl]^  repealed  by  a  subsequent  statute 
only  so  far  as  the  provisions  of  the  subsequent  statute  are 
repu^ant  to  it,  or  so  far  as  the  later  statute,  making  new 
provisions;  is  plainly  intended  as  a  substitute  for  it."  United 
States  V.  Henierson,  11  Wall.,  652. 

In  the  case  of  Norris  v.  Crocker,  the  Supreme  Court  said : 

''Where  a  new  statute  covers  the  whole  subject-matter  of 
an  old  one,  adds  offenses,  and  prescribes  different  penalties 
for  those  enumerated  in  the  old  law,  the  former  statute  is 
repealed  by  implication,  as  the  provisions  of  both  can  not 
stand  together.''     Norris  v.  Orocker,  13  How.,  429. 

In  the  case  of  Murdock  v.  Memphis,  the  Supreme  Court 
said: 

"The  reenactment  of  a  subsequent  statute  covering  the 
entire  matter  to  which  it  and  the  prior  statute  had  reference, 
upon  the  revision  of  the  United  States  statutes,  is  a  repeal 
of  all  statutes  inconsistent  with  the  reenacted  statute." 
Murdock  v.  Memphis,  20  Wall.,  590. 

In  the  case  of  the  District  of  Columbia  v.  Button,  the  Su- 
preme Court  said: 

"Although  two  acts  are  not  in  express  terms  repugnant, 
yet  if  the  later  act  covers  the  whole  subject  of  the  first  and 
embraces  new  provisions,  plainly  showing  that  it  was  in- 
tended as  a  suDstitute  for  tlfe  first  act,  it  will  operate  as  a 
repeal  of  that  act."  District  of  Columbia  v.  Button,  143 
U.  S.,  18. 

In  the  case  of  Chicago,  etc.,  R,  R.  Co.  v.  The  United  States, 
the  Supreme  Court  said: 

"The  latter  act  operates  as  a  repeal  only  when  it  plainlv 
^ears  that  it  was  intended  as  a  suDstitute  for  the  first  act. 
JO,  etc.,  R.  R.  Co.  V.  The  United  States,  127  U.  S.,  406. 

The  fact  that  no  appeal  lies  to  the  Supreme  Court,  by 
virtue  of  the  fourteenth  section  of  the  Tucker  Act,  from  the 
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findings  of  fact  and  conclusionB  of  law,  does  not  divest  this 
court  of  judicial  power  under  said  section. 

By  section  2  of  Article  III  of  the  Constitution  the  Supreme 
Court  is  given  original  jurisdiction — 

"In  all  cases  affecting  ambassadors,  other  public  ministers 
and  consuls,  and  those  m  which  a  State  shall  be  a  party/' 

Section  2  further  provides: 

''In  all  the  other  cases  before  mentioned  the  Supreme 
Court  shall  have  appellate  jurisdiction,  both  as  to  law  and 
fact,  with  such  exceptions  and  under  such  regulations  as  the 
Congress  shall  make." 

In  the  case  of  United  States  v.  Klein,  the  Supreme  Court, 
in  speaking  of  the  jurisdiction  of  the  Court  of  Claims,  through 
Chief  Justice  Chase,  said: 

''Undoubtedly  the  legislature  has  complete  control  over 
the  organization  and  existence  of  that  court  and  mav  confer  or 
withhold  the  right  of  appeal  from  its  decisions.  And  if  this 
act  (the  abandoned  and  captured  proper^  act)  did  nothing 
more,  it  would  be  our  duty  to  give  it  enect.  If  it  simply 
denied  the  ri^ht  of  appeal  in  a  particular  class  of  cases  there 
coidd  be  no  doubt  that  it  must  oe  regarded  as  an  exercise  of 
the  power  of  Confess  to  make  'such  exceptions  from  the 
app^ate  jurisdiction'  as  should  seem  to  it  expedient." 
United  States  v.  Klein,  13  Wall.,  145. 

In  the  case  of  In  re  Sanborn,  2  Wall.,  561,  the  claim  was 
transmitted  to  this  court  by  the  head  of  the  Department  of 
the  Interior  under  the  Tucker  Act.  The  claim  was  for  cer- 
tain fees  under  a  contract  with  Sisseton  and  Wahpeton 
Indians.  The  claim  was  disallowed  by  the  Court  of  Claims, 
and  Sanborn  prayed  an  appeal  to  the  Supreme  Court,  which 
was  disallowed.  Thereupon,  Sanborn  filed  in  the  Supreme 
Court  his  petition  praying  a  \n*it  of  mandamus  to  compel 
this  court  to  allow  his  appeal.    The  Supreme  Court  said: 

''We  regard  the  function  of  the  Court  of  Claims,  in  such  a 
case,  as  ancillary  and  advisory  only." 

The  court  further  said: 

"Moreover,  there  was  really  no  suit  to  which  the  United 
States  were  parties.  The  claimant  did  not  pretend  that  the 
Qo^emment  owed  him  anything  for  property  sold  or  services 
rendered.  His  effort  was  to  get  the  Department  of  the 
Interior,  which  was  paying  money  over  to  Indians  under 
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treaties,  to  withhold  from  them  an  a^*eed  percentage  thereof 
for  services  rendered  by  him  to  the  Indians.  *  *  ♦  We 
are  unable  to  regard  it  as  a  suit  brought  against  the  United 
States  within  the  contemplation  of  the  ninth  section  of  that 
act  (Tucker  Act)."     In  re  Sanborn,  148  IT.  S.,  226,  227. 

Appellate  jurisdiction  was  rejected  because  the  fourteenth 
section  of  the  act  of  March  3,  1863,  provided — 

^Hhat  no  money  shall  be  paid  out  of  the  Treasury  for  any 
claim  passed  upon  by  the  Court  of  Claims  imtil  after  an 
appropriation  therefor  shall  be  estimated  for  by  the  Secre- 
tary of  the  Treasury."     12  Stats.  L.,  765-768. 

As  a  basis  for  the  action  of  the  court  in  rejecting  jurisdic- 
tion, the  coiu*t  said: 

"The  award  of  execution  is  a  part,  and  an  essential  part, 
of  every  judgment  passed  by  a  court  exercising  juoicial 
power.  It  is  no  judgment,  in  the  le^al  sense  of  the  term, 
without  it.  Without  such  an  award  tne  judgment  would  be 
inoperative  and  nugatorv,  leaving  the  a^neved  party  with- 
out a  remedy.  It  would  be  mer^y  an  opmion,  which  would 
remain  a  dead  letter  and  without  any  operation  upon  the 
rights  of  the  parties  unless  Congress  should  at  some  future 
time  sanction  it  and  pass  a  law  authorizing  the  court  to  cany 
its  opinion  into  effect.  Such  is  not  the  judicial  power  con- 
fided to  this  court  in  the  exercise  of  its  appellate  iurisdiction; 
yet  it  is  the  whole  power  that  the  court  is  allowed  to  exercise 
under  this  act  of  Congress."  Oordon  v.  United  States,  117 
U.  S.,  702. 

In  the  case  of  ChisTiolm,  exr,,  v.  Georgia,  2  Dallas,  419,  451, 
the  Supreme  Court  admitted  its  inability  to  issue  an  execu- 
tion on  a  judgment  rendered  by  that  court  against  a  State  in 
favor  of  a  citizen  of  another  State. 

The  case  of  the  Interetaie  Commerce  Commission  v.  Brimr- 
son  was  one  where  the  Interstate  Commerce  Commission  had 
filed  a  petition  in  the  United  States  Circuit  Court  under  the 
twelfth  section  of  the  act  of  February  4,  1887,  and  amend- 
atory acts,  which  authorized  the  commission  to  invoke  the 
aid  of  any  Circuit  Court  of  the  United  States  in  requiring 
the  attendance  and  testimony  of  witnesses,  etc. 

The  Supreme  Court  in  passing  upon  the  question  presented 
said: 

''The  fundamental  inquiry  in  this  appeal  is  whether  the 
present  proceeding  is  a  'case'  or  'controversy'  within  the 
meaning  of  the  Constitution." 
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And  held  the  petitiou  iSled  by  the  commission  and  answer 
by  Brimson  et  al.  to  be — 

"a  case  or  controversy  to  which,  by  the  Constitution,  the 
judicial  power  of  the  United  States  extends."  Interataie 
Commerce  Commission  v.  Brimson,  164  U.  S.,  447,  469,  489. 

In  the  Brimson  case  no  judgment  could  be  rendered  for 
money,  and  the  Supreme  Court,  after  reviewing  the  Hay- 
bum  case,  2  Dallas,  409,  the  Todd  case,  13  How.,  62,  the 
Perreira  case,  13  How.,  40,  the  Gordon  case,  17  U.  S.,  697, 
and  the  Sanborn  case,  148  U.  S.,  222,  speaking  through 
Justice  Harlan,  said : 

''The  present  proceeding  is  not  merely  ancillary  and  ad- 
visory. ♦  *  *  It  is  none  the  less  the  judgment  of  a 
ju(Ucial  tribunal  dealing  with  questions  judicial  in  their 
nature,  and  presented  in  the  customary  forms  of  judicial 
proceedings,  oecause  its  effect  may  be  to  aid  an  adminis* 
trative  or  executive  body  in  the  performance  of  duties 
legidly  imposed  upon  it  by  Confess  in  execution  of  a  power 
granted  by  the  Constitution.'  Interstate  Commerce  Comr 
mission  v.  Brimson,  164  U.  S.,  481,  487. 

In  the  case  of  the  Interstate  Commerce  Commission  v. 
Baird,  in  construing  the  act  of  February  19,  1903,  to  further 
regulate  commerce,  the  Supreme  Court  referred  to  the 
Brimson  case  and  its  former  decision,  supra,  in  the  following 
language: 

''Before  the  passage  of  this  act  (act  of  Feb.  19,  1903; 
this  court  had  held  that  a  petition  filed  under  section  12  of 
the  interstate-commerce  act  against  a  witness  duly  sum- 
moned to  testify  before  the  commission,  to  compel  him  to 
testify  or  to  produce  books,  documents,  and  papers  relating 
to  tiie  matter  in  controversy,  makes  a  case  or  controversy 
to  which  the  judicial  power  of  the  United  States  extends.'' 
IntersUUe  Commerce  Commission  v.  Baird,  194  U.  S.,  26,  38. 

Mr.  William  B.  King  for  the  plaintiffs.  Mr.  Harvey  M. 
Friend  was  on  the  brief  for  the  plaintiff  in  the  Marsh  case. 
King  <6  King  and  Moyers  <&  Consavl  were  on  the  brief  for 
the  plaintiff  in  the  Lacy  and  Parsons  cases.  Ray  <&  Whiting 
were  on  the  brief  for  the  plaintiff  in  the  Hibemia  Bank  A 
Trust  Co.  case.  MoNeiU  <&  MoNeiU  and  Mr.  S.  B.  CrandaU 
were  on  the  brief  for  the  plaintiff  in  the  Sears  case.    Rais- 
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ton  A  Richardson  and  Mr.  George  W,  Hott  were  on  the 
brief  for  the  plaintiff  in  the  Montgomery  case. 

The  plaintiffs  contend  that  the  jurisdiction  so  long  exer- 
cised has  been  properly  exercised^  and  endeavor  to  show  this 
by  considering:  (1)  llie  statutes,  (2)  the  decisions  of  the 
court,  (3)  the  approval  of  Congress. 

In  8mi(k  v.  Tovmsendy  148  U.  S.,  494,  the  Supreme  Court 
quoted  the  classic  rule  for  the  interpretation  of  statutes,  as 
follows: 

"Thus,  in  Beydon^s  case,  3  Rep.,  7b,  it  is  stated  that  it 
was  resolved  by  the  Barons  of  the  Exchequer,  as  follows: 

" '  For  the  sure  and  true  interpretation  of  all  statutes  in 
general,  be  they  penal  or  beneficial,  restrictive  or  enlarging 
of  the  common  law,  four  things  are  to  be  discerned  and 
considered: 

"'First.  What  was  the  common  law  before  the  maki 
of  the  act. 

"'Second.  What  was  the  mischief  and  defect  for  which 
the  common  law  did  not  provide. 

"  'Third.  What  remedy  the  Parliament  hath  resolved  and 
appointed  to  cure  the  disease  of  the  Commonwealth. 

"  'Fourth.  The  true  reason  of  the  remedy.' " 

Before  the  Bowman  Act  the  jurisdiction  of  this  court 
rested  upon  the  act  of  February  4,  1855,  sec.  1,  10  Stat.  L., 
612,  reenacted  as  sec.  1059,  Rev.  Stat.  Final  judgment  in 
the  cases  there  described  was  authorized  by  the  act  of  March 
3,  1863,  sec.  7;  12  Stat.  L.,  766;  Rev.  Stat.,  sees.  1089-1093. 
These  were  claims  possessing  legal  right,  brought  before  the 
court  on  the  voluntary  petition  of  the  claimant. 

It  was  found  that  many  claims  not  cognizable  by  this 
court  were  pressed  upon  Congress.  Such  claims  were  of 
three  possible  classes:  (a)  Gaims  not  of  legal  right  appeal- 
ing to  the  discretion  of  Congress,  (6)  claims  of  legal  right 
for  which  no  judicial  forum  had  been  provided,  (c)  daims 
once  judicially  cognizable  but  barred  by  failure  to  present 
them.  Claims  within  the  existing  jurisdiction  of  this  court 
would  very  seldom  come  before  Congress,  for  they  would 
usually  be  presented  to  the  court  by  voluntary  petition. 

The  Bowman  Act  was  passed  on  March  3,  1883,  22  Stat. 
L.,  485,  rec.  p.  25,  "to  afford  assistance  and  relief  to  Con- 
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gress  and  the  executive  departments  in  the  investigation  of 
daims  and  demands  against  the  Government." 

The  jurisdiction  granted  by  that  act  to  this  court  differed 
in  three  important  particulars  from  its  previous  general 
jurisdiction: 

(a)  Claims  under  the  general  jurisdiction  are  presented 
by  the  claimant  on  volimtary  petition.  Under  that  act 
they  reach  the  court  by  reference  of  a  committee  or  House 
of  Congress.  The  claimant  has  no  standing  in  court  other- 
wise. 

(jb)  Final  judgments  are  rendered  in  clauns  under  the 
general  jurisdiction.  Under  that  act  findings  of  fact  are 
made  and  returned  to  Congress.  The  Supreme  Court  said 
in  a  similar  case,  In  re  Sanborn,  148  U.  S.,  226: 

''We  regard  the  function  of  the  Court  of  Claims,  in  such 
a  case,  as  ancillary  and  advisory  only." 

(c)  Under  the  general  jurisdiction,  the  dassee  of  cases 
which  the  court  could  consider  are  carefully  defined.  Under 
that  act  the  grant  of  authority  to  a  committee  or  House  of 
Congress  to  refer  a  claim  is  general,  the  descriptive  words 
being  (rec.  p.  25)  ''whenever  a  claim  or  matter  is  pending." 
Specific  limitations  are  then  put  on  the  jurisdiction  by  the 
later  sections. 

These  exclude  four  classes  of  claims  from  such  juris- 
diction: (a)  Those  growing  out  of  the  destruction  of  or 
damage  to  property  during  the  Civil  War;  (b)  Those  for 
the  use  and  occupation  of  real  estate  at  the  seat  of  war; 
(c)  Claims  now  barred  by  any  law;  (d)  Clauns  of  disloyal 
persons  for  stores  and  supphes  taken  during  the  war. 

Many  decisions  were  made  by  this  court  enforcing  these 
exceptions.  Among  the  claims  excluded  were  a  claim 
once  brought  before  this  court  under  its  general  jurisdic- 
tion and  dismissed  because  brought  too  late,  Dunbar  v. 
United  States,  19  C.  Cls.,  489;  a  claim  for  captured  and 
abandoned  property  not  presented  to  the  Court  of  Claims 
under  the  act  of  March  12,  1863,  within  the  time  limited, 
Ford  V.  United  States,  19  C.  Cls.,  519;  a  claim  within  the 
sole  jurisdiction  of  the  coiui)  but  not  brought  in  time, 
Dennis  v.   United  States,  20  C.  Cls.|  121;  a  claim  for  the 
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destruction  of  property  to  prevent  immediate  attack, 
Beastly  v.  United  States,  21  C.  C!ls.,  225;  a  claim  within 
the  exclusive  jurisdiction  of  the  Secretary  of  War  and 
rejected  by  him,  Marshall  v.  United  States,  21  C.  C9s., 
307;  claims  for  stores  and  supplies  taken  during  the  Civil 
War  and  not  presented  to  the  authorized  tribunals  within 
the  time  limited,  Burke  v.  United  States,  21  G.  CSs.,  317; 
McDonald  v.  United  States,  21  C.  ds.,  319;  McLenare  v. 
United  States,  21  C.  ds.,  327;  a  claim  for  an  increase  of  the 
amount  allowed  by  the  Southern  Claims  Commission, 
BurweU  v.  United  States,  22  C.  Cls.,  92. 

In  Ford  v.  United  States,  116  U.  S.,  213,  the  Supreme 
Court  said  January  24,  1886,  p.  216: 

''  It  is  undoubtedly  within  the  power  of  Congress  to  place 
dauns  referred  to  that  court  by  tne  Senate  or  by  the  House 
of  Representatives,  on  a  better  footing  than  other  claims, 
by  providing  that  they  may  be  determined  upon  their 
ments,  without  reference  to  lapse  of  time,  or  any  previous 
bar  by  limitation." 

All  these  decisions  were  rendered  before  the  passage  of 
the  Tucker  Act,  March  3,  1887.  They  pointedly  invited 
attention  to  the  mischief  of  existing  conditions.  This  was 
the  incompleteness  of  the  relief  granted  by  the  Bowman  Act 
either  to  Congress  in  freeing  it  from  the  investigation  of 
facts  or  to  claimants  in  giving  them  a  judicial  forum  where 
they  might,  upon  Congressional  reference,  prove  their 
claims.  This  incompleteness  was  recognized  on  the  floor  of 
Congress  by  such  a  statement  as  that  of  Mr.  Warner  of 
Missouri  on  March  18,  1886  (Cong.  Rec.,  49th  Cong.,  1st 
sess.,  p.  2497),  in  saying: 

''The  Bowman  law  is  entitled  'an  act  to  provide  for  the 
relief  of  Confess,'  but  the  only  relief  granted  by  this  act 
itself  especiaUy  is  in  the  title  of  the  act. 

The  situation  was  fully  explained  by  Senator  Hoar,  an 
eminent  member  of  the  Committee  on  Claims  in  the  debate 
on  February  3, 1886  (Cong.  Rec,  pp.  1086-1087,  49th  Cong., 
1st  sees.),  on  the  bill  S.  289,  providing  for  the  payment  of 
certain  claims  for  rent  of  buildings  by  the  Army  during  the 
war,  wherein  he  said: 

''The  Court  of  Claims  never  has  been  open  to  either  of 
these  classes.    They  have  been  expressly  prohibited  from 
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a  resort  to  the  Court  of  Claims  and  the  courqe  of  business 

in  Congress  is  such,  as  every  Senator  Imows,  that  cases  of 

this  kmdy  presented,  proved,  and  reported  favorably  by 

committees,  six,  eight,  ten,  or  twelve  years  ago,  go  from 

Congress  to  Congress  without  getting  through  both  branches. 
*    *    * 

''Now,  I  will  venture  to  say  that  there  will  be  from  50  to 
150  or  200  cases  which  will  be  examined  by  the  Committee 
on  Claims  in  this  branch  or  the  other  at  this  Congress  which 
will  come  in  here,  which,  if  debated  and  stated  to  the  Senate, 
would  not  create  a  single  negative  vote  here,  that  will  ^o 
over  to  the  next  Coi^ess  and  the  next  Congress  and  the 
next  Congress  still.  That  is  the  difficulty  of  dealing  with 
the  ^eat  concerns  of  a  nation  of  fifty  or  sixty  nullions  of 
peome  that  the  individual  claim  ^ets  jostled  aside;  and  that 
nas  Deen  the  fortune  of  these  particular  claims  that  the  Sena- 
tor from  Tennessee  (Hon.  Howell  E.  Jackson)  has  spoken  to. 
That  is  the  whole  story." 

The  Tucker  Act,  24  Stat.  L.,  507,  March  3,  1887,  gave  a 
remedy  for  this  mischief  by  three  changes  in  the  law. 

(d)  It  broadened  the  jurisdiction  of  the  court  to  render 
judgment,  section  1. 

(b)  It  broadened  the  ancillary  jurisdiction  to  find  facts 
upon  congressional  reference  by  omitting  all  the  limitations 
imposed  by  the  Bowman  Act  and  adding  a  special  rule  of 
procedure  in.  claims  barred  by  limitation,  section  14. 

(e)  This  broader  power  of  reference  was  not  entrusted 
to  a  committee  but  only  to  a  House  of  Congress.  It  was 
thought  by  Congress  that  a  single  House  of  Congress  could 
stkfely  be  trusted  with  the  power  to  refer  to  this  court  for  this 
limited  jurisdiction  any  bUl  whatever  providing  for  such 
pajnnent. 

Sec.  14  uses  the  very  broad  words  "any  bill"  *  *  ♦ 
''providing  for  the  payment  of  a  claim  against  the  United 
States,  legal  or  equitable,  or  for  a  grant,  gift,  or  bounty  to 
any  person." 

In  Oorbett  v.  United  States,  1  C.  Cls.,  140,  this  court  said  in 
regard  to  the  act  of  July  4,  1864,  restricting  the  jurisdiction 
of  this  court: 

'''Any  claim' means  every  claim." 

One  dass  is  conspicuously  excepted;  the  act  says,  "any 
bill  except  for  a  pension."  ^^Expressio  unvas  est  exdusio 
dUerius.*'    This  express  exclusion  of  a  single  class  of  claims 
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is  of  itself  very  important  evidence  of  the  intent  of  Oongress 
that  other  classes  should  not  be  excluded. 

A  similar  argument  from  express  exclusion  of  a  class  is 
foxmd  in  connection  with  section  1  of  the  act  of  March  3, 1887. 
That  section  gives  jurisdiction  for  purposes  of  judgment  to 
this  court  in  broadly  defined  classes  of  cases,  but  vdth  a  pro- 
viso excepting  ''claims  growing  out  of  the  late  Civil  War  and 
commonly  known  as  war  claims."  The  language  of  sec.  14 
of  the  same  act  giving  ancillary  jurisdiction  to  this  court, 
p.  32,  is  far  more  general  than  that  of  section  1,  but  contains 
no  proviso  excepting  Civil  War  claims.  The  insertion  of 
this  exception  in  section  1  and  its  omission  from  section  14 
and  the  substitution  of  another  exception  make  it  plain  that 
Congress  did  not  intend  to  except  war  claims  from  section  14. 

The  dosing  provision  of  the  section  is  evidence  of  the 
breadth  of  the  opening  clause.  This  requires  a  finding  upon 
laches  and  limitation.  It  is  not  a  grant  of  jurisdiction  in 
barred  claims,  but  a  recognition  that  the  words  of  the  open- 
ing clause  are  broad  enough  to  include  claims  barred  by  any 
statute  of  limitation.  If  this  be  so,  they  are  broad  enough 
to  include  claims  theretofore  barred  on  other  grounds  or 
theretofore  unrecognized  by  statute. 

The  act  of  June  25,  1910,  36  Stat.  L.,  837,  now  forming 
part  of  sec.  151  of  the  Judicial  Code,  also  shows  that  Con- 
gress understood  sec.  14  of  the  Tucker  Act  in  its  literal  sense 
as  providing  for  the  consideration  by  this  court  of  every 
sort  of  a  private  demand  for  payment  by  the  United  States, 
whether  as  a  claim,  legal  or  equitable,  or  as  a  gratuity. 

This  is  even  more  apparent  from  a  study  of  the  dreum- 
stances  of  the  adoption  of  sec.  14  of  the  Tucker  Act.  Ihis 
originated  in  an  independent  bill  introduced  by  Senator 
Hoar  of  Massachusetts,  S.  2643,  49th  Cong.,  2d  sess.,  entitled 
"A  bill  supplemental  to  an  act  approved  March  3,  1883, 
entitled  'An  act  to  afford  assistance  and  relief  in  Congress 
and  the  executive  departments  in  the  investigation  of  claims 
and  demands  against  the  Government. '  "  This  bill  was 
passed  by  the  Senate.  It  is  exactly  sec.  14  of  the  Tucker 
Act,  save  the  words  "  except  for  a  pension."  It  was  referred 
to  the  Committee  on  Claims  in  the  House  and  reported  by 
House  Report  No.  3497,  49th  Cong.,  2d  sess.    The  bill  so 
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reported  was  quite  different  in  form,  but  substantially  the 
same  in  effect  as  Senate  bill  2643,  the  first  section  being  as 
follows: 

"That  jurisdiction  is  hereby  conferred  upon  the  Court  of 
Claims  to  investigate  and  make  a  finding  of  fact  in  any 
claim  or  demand,  other  than  war  claims,  against  the  United 
States,  pending  before  any  committee  of  the  Senate  or  House 
of  Representatives,  or  before  either  House  of  Congress,  upon 
the  same  being  referred  to  the  court  under  this  act." 

The  reason  why  this  committee  omitted  war  claims  was 
that  under  the  rules  of  the  House  war  claims  were  not 
within  the  jurisdiction  of  the  Committee  on  Claims,  there 
being  in  the  House  also  a  Committee  on  War  Claims.  The 
committee  stated  in  their  report  on  this  bill: 

"  The  committee  is  of  the  opinion  that  every  private  and 
domestic  claim  against  the  Government  in  wni<ui  the  facts 
are  not  conceded  should  be  referred  to  a  judicial  tribunal 
for  an  ascertainment  of  the  facts  under  the  rules  governing 
the  introduction  of  evidence  in  courts  of  justice.  This  win 
protect  the  claimant  who  has  an  honest  claim  and  prevent 
the  allowance  of  claims  having  no  merit  upon  ex  ]^rte  evi- 
dence. It  win  be  conceded  that  Congress  has  neither  the 
time  nor  the  disposition  to  properly  investigate  and  make  a 
finding  of  fact  in  each  of  these  private  and  domestic  claims; 
its  province  and  duty  is  to  provide  a  judicial  tribunal  for 
their  ascertainment.  This  justice  alike  the  Government  and 
the  citizen  demand." 

At  a  later  date,  February  7,  1887,  the  chairman  of  the 
Committee  on  Claims,  Mr.  Springer,  reported  a  substitute 
bill  in  a  different  form,  saying  (Cong.  Rec,  49th  Cong.,  2d 
sess.,  pp.  1453  et  seq.) : 

''Mr.  Speaker,  I  call  up  the  pending  motion  to  suspend 
the  rules  and  pass  the  bill  (S.  2643)  being  an  act  supplemental 
to  an  act  entitled  'An  act  to  afford  assistance  and  reUef  to 
Confess  and  the  executive  departments  in  the  investigation 
of  claims  and  demands  against  the  Government,'  approved 
March  3,  1883;  and  I  desire  to  offer  an  amendment  which  I 
send  to  the  Clerk's  desk."    *    ♦    * 

The  Clerk  read  as  follows : 

''The  Committee  on  Claims  have  instructed  me  to  move  to 
suspend  the  rules  and  pass  the  bill  (S.  2643),  bein§  a  bill 
supplemental  to  an  act  entitled  'An  act  to  afford  assistance 
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and  relief  to  Congress  and  the  executive  departm^its  in  tiie 
inyestigation  of  claims  and  demands  against  the  Govem- 
ment,  approved  March  3,  1883,  with  the  following  amend- 
ments thereto ' : 

''Strike  out  all  after  the  enacting  clause  of  the  bill  and 
insert  in  heu  thereof  the  following: 

"  'Sec.  1.  That  whenever  any  bill  or  petition  shall  be 
introduced  in  either  House  of  Congress  providing  for  or 
asking  the  payment  of  a  private  claun  against  the  United 
States,  legal  or  equitable,  or  for  a  grant,  ^t,  or  bounty  to 
any  person,  or  for  relief  of  any  kind,  involving  the  investi- 
gation of  facts,  the  House  in  which  such  bill  or  petition  is 
introduced  shall,  before  final  action  is  taken  thereon,  refer 
the  same  to  the  Court  of  Claims,  which  shall  proceed  with 
the  same  in  accordance  with  the  provisions  ot  the  act  ap- 
proved March  3,  1883,  entitled  ''An  act  to  afford  assistance 
and  relief  to  Congress  and  the  executive  departments  in  the 
investigation  of  claims  and  demands  against  the  Govern- 
ment," and  report  to  such  House  the  facts  bearing  upon  such 
claims,  grant,  gift,  bounty,  or  reUef,  as  required  therein  by 
this  act.' " 

In  explanation  of  the  bill  as  thus  further  amended,  Mr. 
Springer  continued: 

"And  in  the  first  place,  I  wish  it  to  be  understood  that 
this  bill  is  as  broad  as  the  right  of  petition.  For,  sir,  every 
citizen  of  the  United  States,  under  the  Constitution,  has  the 
right  to  petition  Congress  for  relief.  Now,  what  is  to  be 
done  when  that  petition  comes  here  ?  Are  we  to  deny  every- 
thing, or  are  we  to  grant  everything  which  is  askea  at  our 
hands?  Or  shall  we  req[uire  the  petitioner  to  go  before  a 
court  of  competent  jurisdiction  and  first  have  the  facts 
judicially  ascertained,  and  then  have  those  facts  reported 
to  us  for  our  action  i  That  is  what  is  proposed  by  this 
bill,  and  that  is  all  there  is  in  it,  except  as  to  details  how 
it  shall  be  done.    *    *    ♦ 

"It  is  simply  putting  the  Court  of  Claims  where  the 
Committee  of  the  Whole  House  on  the  Private  Calendar  now 
is,  as  the  first  place  where  the  facts  shall  be  considered  and 
adjudicated.  So,  that,  when  we  get  a  report  from  the  Com- 
mittee of  the  Whole  House  on  the  Private  Calendar  or  from 
this  Court  of  Claims  and  the  facts  judicially  ascertained,  we 
will  then  know  what  we  ought  to  do."    *    *    ♦ 

This  bill  was  not  passed  by  the  House,  the  House  having 
in  that  Congress  passed  the  Tucker  Act.    The  provision  now 
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appearing  as  sec.  14  being  Senate  bill  2643  was  inserted  by 
the  Senate.  The  presence  of  the  words  "other  than  war 
claims"  in  the  first  House  bill  reported  as  a  substitute  and 
their  absence  from  the  original  Senate  bill;  the  second  House 
substitute  and  sec.  14  of  the  Tucker  Act  form  a  concrete 
argument  against  their  insertion  by  judicial  legislation  as 
proposed  by  defendants'  counsel. 

Such  indeed  was  the  decision  of  the  court  as  soon  as 
claims  under  sec.  14  of  the  Tucker  Act  first  came  before  it. 

In  Dowdy  y.  United  States,  26  C.  Qs.,  220,  the  court  first 
construed  the  broader  jurisdiction  granted  by  the  Tucker 
Act.  This  claim  was  for  property  taken  by  the  Army.  It 
had  been  presented  to  the  Quartermaster  General  and  part 
payment  made  thereon.  Gaim  for  an  additional  allowance 
had  been  before  this  court  under  the  Bowman  Act,  23  C.  CIs., 
97,  and  dismissed  because  paid  under  a  statute  saying  that 
the  receipt  of  the  sum  appropriated  was  ''a  full  and  final 
discharge  of  the  claim." 

The  court  said,  p.  223: 

''This  section  of  the  Tucker  Act  is  not  an  amendment 
of  the  Bowman  Act,  and  the  jurisdiction  conferred  by  the 
one  is  an  independent  and  distinct  thing  from  the  juris- 
diction conferred  by  the  other.  Either  of  the  Houses  of 
Congress  may  transmit  a  claini  under  the  Bowman  Act, 
but  the  court  can  not  exercise  jurisdiction  if  the  claim  be 
for  the  destruction  of  property  during  the  Civil  War,  or  if 
it  be  for  the  occupation  of  real  estate  at  the  seat  of  war, 
or  if  it  be  barred  by  any  law,  or  if  in  certain  cases  the  claim- 
ant was  not  loyal.  Under  the  Tucker  Act  any  bill  may 
be  referred  'except  for  a  pension.'  and  there  is  no  other 
restriction  upon  the  jurisdiction  oi  the  court.  A  claim  for 
the  destruction  of  property  by  the  Army,  a  claim  for  the 
occupation  of  real  estate  at  the  seat  of  war,  a  claim  barred 
by  a  law  of  Congress,  and  a  claim  for  quartermaster  stores, 
wnere  the  owner  had  giyen  aid  and  comfort  to  the  rebellion, 
are  all  within  the  jurisdiction  of  the  court  for  the  purpose  oi 
inyestigating  and  reporting  the  facts,  if  proper^  referred 
under  the  fourteenth  section.'' 

The  jurisdiction  was  sustained.  The  latter  part  of  the 
quotation  aboye  is  illustratiye  of  the  principle  inyolyed  in 
the  dopision  of  the  case.  This  broad  interpretation  of  the 
Tucker  Act  was  so  plainly  right  that  defendants'  representa- 
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tiyee  accepted  it,  and  questions  of  jurisdiction  were  not 
thereafter  raised.  The  absence  of  reported  cases  on  this 
subject  shows  this.  No  decision  of  this  court  since  that 
date  has  ever  Umited  the  broad  doctrine  there  declared 
except  Brandon  v.  United  States,  46  C.  CIs.^  559,  denying 
jurisdiction  under  the  Tucker  Act  over  claims  for  captured 
and  abandoned  property. 

''Oantemporanea  exposUio  est  fortissima  in  Uge"  says  one 
of  the  fathers  of  our  jurisprudence,  2  Coke  Inst.,  11.  Suther- 
land, Statutory  Constr.,  sec.  307,  says,  as  quoted  in  Black, 
Interpretation  of  Laws,  p.  215: 

"A  contemporaneous  construction  is  that  which  the 
statute  receives  soon  after  its  enactment.  This,  after  the 
lapse  of  time,  without  change  of  that  construction  by  l^s- 
lation  or  judicial  decision,  has  been  declared  to  be  generally 
the  best  construction.  It  gives  the  sense  of  the  community 
as  to  the  terms  made  use  of  by  the  legislature.  If  there  is 
ambiguity  in  the  language,  the  understanding  of  the  appli- 
cation of  it  when  the  statute  first  goes  into  operation  sanc- 
tioned by  long  acquiescence  on  the  part  of  the  legislature 
and  judicial  tribunals,  is  the  strongest  evidence  that  it  has 
been  rightly  explained  in  practice.  A  construction,  under 
such  circumstances,  becomes  established  law.'' 

In  Moore  v.  United  States,  95  U.  S.,  763,  the  Supreme 
Court  gave  as  one  of  the  reasons  for  attaching  weight  to 
contemporaneous  executive  construction  the  fact  that  the 
executive  officers  are  not  infrequently  ''the  draftsmen  of 
the  laws  they  are  afterwards  called  upon  to  interpret." 
The  fact  that  Representative  Bowman,  the  proponent  of  the 
Bowman  Act,  Senator  Hoar,  the  proponent  of  sec.  14  of  the 
Tucker  Act,  and  Chief  Justice  Richardson  of  this  court  were 
all  from  the  same  State  may  suggest  a  special  appUcabiUty 
of  this  language  to  the  authority  of  the  decision  in  the 
Dowdy  case. 

The  broad  rule  of  jiuisdiction  there  announced  met  the 
continuous  approval  of  this  court  and  was  reaflirmed, 
twenty  years  later,  in  Hunt  v.  United  States,  45  C.  Cls.,  573, 
the  court  saying: 

"The  fourteenth  section  of  the  act  of  March  3,  1887, 
commonly  known  as  the  Tucker  Act,  24  Stats.,  505>  under 
which  the  present  action  is  taken,  provides  for  the  investi- 
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gation  of  claims  on  the  Oovemment  for  which  there  is  no 
remedy;  and  the  court  is  directed  'to  report  the  facts'  to 
Congress.  There  are  no  words  of  limitation  restricting  the 
jurisdiction  in  such  cases.  If  there  were,  the  court  could 
not  find  the  facts  so  that  Congress  could  apply  the  rem- 
edy which  they  might  desire  to  apply." 

In  MarJeham  v.  United  States,  44  C.  CIs.,  519,  the  court 
took  jurisdiction  of  a  claim  for  use  and  occupation  of 
houses  in  Atlanta  by  General  Sherman  in  1864.  Claim- 
ant was  not  loyal. 

In  Oarher  v.  United  States,  46  C.  CIs.,  503,  the  court  took 
jurisdiction  of  a  claim  for  the  wanton  destruction  by  United 
States  soldiers  of  claimant's  house  after  the  close  of  hostili- 
ties in  the  Civil  War,  although  it  was  declared  neither  a 
legal  nor  an  equitable  claim.     Claimant  had  been  disloyal. 

In  Duncan  v.  United  States,  48  C.  CIs.,  decided  Novem- 
ber 10,  1913,  the  court  took  jurisdiction  of  a  claim  for  use 
and  occupation  of  a  blacksmith  shop  in  South  Carolina 
after  the  close  of  hostilities,  the  claimant  having  been  dis- 
loyal, and  declared  it  an  equitable  claim.    The  court  said: 

"The  act  of  March  3,  1887,  24  Stat.  L.,  505,  removed 
the  restriction  of  jurisdiction  on  account  of  disloyalty. 
By  the  14th  section  of  that  act  the  jurisdiction  was  en- 
larged to  hear  anything  properly  referred  within  the  con- 
stitutional power  of  Congress  to  pay." 

This  is  exactly  the  same  as  the  Parsons  and  Marsh  cases 
now  at  bar.  The  great  extent  of  jurisdiction  which  the 
court  has  admitted  under  sec.  14  of  the  Tucker  Act  is 
shown  by  Widmayer  v.  United  States,  42  C.  Cb.,  519,  a 
claim  for  personal  injuries  in  the  destruction  of  a  market 
in  this  District;  McClenny  v.  United  States,  45  C.  CIs.,  305, 
a  claim  for  the  occupation  of  a  hotel  as  a  yellow  fever  hos- 
pital under  the  authority  of  the  mayor  of  the  town,  upon 
the  suggestion  of  a  Federal  officer;  MacJcey  v.  United  States, 
47  C.  CIs.,  121,  a  claim  on  a  contract  with  the  District  of 
Columbia. 

While  we  have  thus  seen  that  a  considerable  number  of 
reported  cases  would  be  overruled  if  defendants'  conten- 
tion were  sound,  the  cases  decided  and  not  reported  which 
would  be  overruled  on  this  theory  would  number  hundreds 
or  even  thousands. 
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The  proposition  now  made  to  this  court,  whether  in  its 
logical  extreme  or  in  the  illogical  minimum,  invites  the 
court  either  to  a  most  serious  violation  of  the  principle  of 
stare  decisis  or  to  an  acknowledgment  of  culpable  ignorance 
and  carelessness.  We  repel  either  idea.  The  court  was 
plainly  right  in  exercising  this  broad  jurisdiction.  But 
after  the  rule  has  thus  been  so  long  settled  it  should  not 
be  changed  unless  shown  to  be  plainly  wrong. 

The  principle  of  stare  decisis  was  never  better  stated  than 
by  Brewer,  J.,  in  Hartranft  v.  Meyer,  149  U.  S.,  547: 

''The  end  of  litigation,  so  much  to  be  desired,  is  not  fully 
satisfied  by  the  close  of  the  particular  law  suit,  but  implies 
that  the  question  involved  therein  is  settled.;  so  settled, 
that  all  parties  may  adjust  their  dealiims  and  conduct 
accordingly.  A  change  in  the  personnel  oi  a  court  should 
not  mean  a  shift  in  the  law.  otare  decisis  is  the  rule,  and 
not  the  exception." 

In  Brennan  v.  Mayor,  47  How.  Prac,  178,  it  is  stated: 

"The  doctrine  of  stare  decisis  *  ,  *  ,*  is  one  of  great 
importance  in  the  administration  of  justice  and  should  not 
be  departed  from,  except  in  extreme  cases,  founded  upon 
some  change  in  the  law  of  the  land,  either  by  legislation  or 
by  courts  of  last  resort  or  when  the  court  is  satisGed  tJiat  an 
erroneous  conclusion  has  been  declared.  *  *  *  Uni- 
formity of  rule  in  the  discharge  of  judicial  duty  is  seemingly 
at  least  Almost  indispensable  as  well  to  the  lawyer  andme 
citizen  as  to  the  court." 

The  rule  is  excellently  stated  in  State  v.  Ross,  43  Wash., 
292: 

'*  Stare  decisis  is  the  policy  of  the  courts.  On  the  adher- 
ence to  its  principle  rest  the  decisions  of  the  courts  as  autho- 
rity. Tlie  rule  &  a  salutary  one,  and  ou^ht  not  to  be  de- 
parted from  unless  grave  necessity  exists  werefor." 

In  Martin  v.  Martin,  25  Ala.,  210,  it  is  said: 

"At  all  events,  it  is  firmly  established  bv  numerous  deci- 
sions of  this  court  to  overrule  which  would  furnish  a  prece- 
dent for  unsettling  the  law  far  more  injurious  in  its  conse- 
quences than  the  law  itself.  A  rule  that  has  become  settled 
law  is  binding  upon  the  courts  and  is  to  be  foUowed." 

Adherence  to  this  rule  is  of  special  importance  under  this 
act  because  the  rules  of  jurisdiction  once  made  here  become 


40  C.  Cli.]  MONTGOICBRT  ET  AL.  t?.  U.  S.  597 

▲rMmeat    for    th«    Plilatlffi. 

rules  for  the  guidance  of  the  two  Houses  of  Congress  in  the 
transmission  of  claims. 

The  broad  jurisdiction  declared  and  followed  by  the  court 
has  been  repeatedly  approved  by  Congress.  In  the  report 
of  thQ  Senate  Committee  on  Claims  of  February  8,  1902,  by 
Senator  Warren,  57th  Cong.,  1st  sess.,  Rep.  No.  493,  it  is 
said: 

'"The  first  section  limiting  the  jurisdiction  of  the  court  to 
cases  'not  sounding  in  tort  does  not  restrain  or  qualify  the 
jurisdiction  under  the  fourteenth  section,  by  the  provisions 
of  which  the  court  has  power  to  determine  the  facts  as  to  any 
claim  pending  by  bill  m  either  House  of  Congress,  whether 
the  same  be  legal  or  equitable,  or  any  grant,  ^t,  or  bounty 
to  any  person." 

Again  it  is  said: 

"The  fourteenth  section  provides  for  the  reference  by 
either  House  of  'any  claim,  legal  or  equitable,  or  for  any 
grant,  rift,  or  bounty,  to  any  person,'  to  the  Court  of  Claims, 
^who  snail  proceed  with  the  same  in  accordance  wilh  the 
provisions  of  the  act  of  March  3,  1883'  (Bowman  Act).  In 
the  particular  of  proceedings  the  same  rules  are  applicable 
to  cases  under  both  acts.  If  under  the  Bowman  Act  the 
claimant  had  at  any  time  a  legal  cause  of  action,  and  the 
right  of  action  accrued  more  than  six  years  prior  to  the 
pendency  of  proceedings  under  the  Bowman  Act,  then  under 
that  act  it  was  barred,  but  under  the  Tucker  Act,  the  result 
would  be  different.    *    *    * 

'  "Hie  fourteenth  section  of  the  Tucker  Act  is  not  an  amend- 
ment of  the  Bowman  Act  as  such,  but  confers  an  independent 
and  distinct  jurisdiction  on  the  court.  (Dowdy,  26.)  The 
only  limitation  on  the  jurisdiction  of  the  court  under  the 
fourteenth  section  is  the  clause  'except  for  pensions,'  which 
is  a  reiteration  of  the  limitation  of  the  first  section.  The 
terms  *bill,'  *  grant,'  *gift,'  and  'bounty,'  embrace  a  large 
scope  of  subject-matter,  and  within  the  legal  limits  marked 
by  such  terms  almost  anv  matter  may  become  the  basis  of 
jurisdiction  when  referred,  in  pursuance  to  the  statute." 

The  same  views  were  expressed  by  the  Senate  Committee 
on  Claims  of  the  3d  session  of  the  58th  Congress  (Sen.  Kept. 
No.  2754).  Reference,  p.  1,  is  specifically  made  with  ap- 
proval to  its  former  report  in  the  57th  Congress,  just  quoted. 

In  Senator  Bumham's  report  from  the  Committee  on 
Claims,  April  28,  1910,  Sen.  Rep.  603,  eist  Cong.,  2d  seas., 
the  Teller  Memorandum  of  the  previous  Congress  (Sen.  Doc. 


598  December  Term  1913-14.   .  I«  c.  oa. 

IrffvMeHl    for    tke    PlsUtlffi. 

680,  60th  Cong.,  2d  seas.)  is  included  with  approval  con- 
taining the  following: 

"It  will  be  seen  that  under  this  there  is  no  restriction 
against  the  consideration  of  a  claim  for  the  use  and  occu- 
pation of  real  estate  at  the  seat  of  war  or  against  the  con- 
sideration of  claims  barred.  Under  this  act  many  claims  of 
these  two  classes  were  referred  to  the  court,  most  of  the 
claims  for  use  and  occupation  appropriated  for  being  for 
churches  and  similar  institutions.'^ 

As  late  as  the  2d  session  of  the  62d  Congress,  the  Com- 
mittee on  Gaims  of  the  Senate,  in  report  No.  770  submitted 
by  Mr.  Crawford  May  20,  1912,  adopted  the  same  view  as  to 
the  proper  construction  of  section  14  of  the  Tucker  Act,  it 
being  there  said : 

''Since  the  act  approved  March  3,  1887,  became  the  law, 
the  Court  of  Claims  nas  had  jurisdiction  to  hear  and  report 
to  Congress  findings  of  fact  in  all  cases  referred  to  it  by  Con- 
gress based  upon  stores  and  supplies  furnished  to,  and  use 
and  occupation  by,  the  military  forces  of  the  United  States 
during  the  war." 

The  minority  report  on  this  bill  speaks  as  follows  of  the 
Tucker  Act,  Sec.  14,  p.  4 : 

''This  section  of  the  act  gave  either  House  of  Congress  the 
power  to  refer  to  the  Court  of  Claims  'any  bills'  for  pay- 
ment of  a  claim  (other  than  a  pension),  or  for  a  gift,  grant, 
or  bounty,  and  directed  the  court  to  make  findings  of  tact." 

The  Senate  committees  have  thus  repeatedly  approved 
the  broad  interpretation  by  this  court  of  its  jurisdiction 
imder  this  section. 

In  the  bill  S.  7031  of  the  61st  Congress,  which  became 
the  Judicial  Code,  as  reported  to  the  Senate  and  as  it  passed 
that  body,  section  157  was  in  the  following  language: 

"Sec.  167.  The  jurisdiction  of  said  court  [the  Com*  of 
Claims]  shall  not  extend  to  or  include  any  claim  against  the 
United  States  growing  out  of  the  destruction  or  damage  to 
property  ly  the  Army  or  Navy  diuring  the  war  for  the  sup- 
pression of  the  rebellion,  or  for  the  use  and  occupation  of 
real  estate  by  any  part  of  the  military  or  naval  forces  during 
the  said  war  at  the  seat  of  war;  nor  shall  said  court  have 

I'urisdiction  of  any  claim  against  the  United  States  which  is 
>arred  by  virtue  of  the  provisions  of  any  law  of  the  United 
States." 
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This  is  identical  with  section  3  of  the  Bowman  Act,  Sec. 
p.  26.  This  section  was  stricken  out  by  the  House  of  Repre- 
sentatives and  the  action  of  the  House  in  that  respect  was 
agreed  to  in  conference.  The  reason  for  this  action  was 
stated  to  the  House  by  the  conferees  on  the  part  of  that  body 
on  March  2,  1911  (Cong.  Rec.,  3d  sess.,  61st  Cong.,  p.  4002) 
in  the  following  language: 

''Seo.  157.  This  section  was  stricken  out  because  itwas 
taken  from  the  Bowman  Act  and  was  a  qualijScation  of  that 
act.  If  left  in  the  bill,  it  would  Qualify  the  Tucker  Act  and 
so  change  existing  law,  and  would  remove  from  the  Court  of 
Claims  jurisdiction  of  a  large  number  of  cases  of  which  it 
was  given  jurisdiction  by  the  Tucker  Act." 

This  is  a  clear  and  explicit  recognition  by  the  6l8t  Con- 
gress that  the  Court  of  Claims  under  section  14  of  the 
Tucker  Act  had  jurisdiction  of  the  class  of  claims  such  as 
are  involved  in  our  present  cases. 

The  contention  is  that  the  acts  of  1864,  1875,  and  1883, 
excluding  this  court  from  considering  war  claims,  constitute 
exceptions  to  the  broad  jurisdiction  given  by  the  act  of  1887, 
sec.  14.  They  are  said  to  do  this  because  of  the  familiar  rules 
of  construction:  (a)  Statutes  in  pari  materia  will  be  construed 
together,  p.  37;  (6)  repeals  by  implication  are  not  favored, 
pp.  36-40;  (c)  generalia  spedalilms  non  derogant,  pp.  40-45. 

''The  intention  of  the  lawmaker  constitutes  the  law." 
Atkins  V.  Disintegrating  Co.,  18  Wall.,  301. 

''Tlie  intention  of  the  legislature,  when  discovered,  must 
prevail,  any  rule  of  construction  declared  by  previous  acts 
to  the  contrary  notwithstanding."  United  States  v.  Free- 
man, 3  How.,  565. 

''To  get  at  the  thought  or  meaning  expressed  in  a  statute, 
a  contract,  or  a  constitution,  the  first  resort,  in  all  cases,  is 
to  the  natural  signification  of  the  words  in  the  order  of 
grammatical  arrangement  in  which  the  framers  of  the  in- 
strument have  placed  them."  Lake  County  v.  RoUins,  130 
U.  S.,  670. 

"The  primary  rule  of  statutory  construction  is,  of  course, 
to  ^ve  effect  to  the  intention  of  the  legislature."  Rodgers 
V.  United  States,  185  U.  S.,  86. 

In  Duplantier  v.  United  States,  27  C.  Cls.,  323,  a  claim  for 
stores  and  supplies  taken  in  Louisiana  was  refused  consider- 
ation under  tixe  Bowman  Act  because  barred  for  nonprose- 
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cutdon  before  the  Southern  Claims  Commission.  The  court 
by  Weldon,  J.,  laid  down  a  principle  of  construction  directly 
applicable  here,  p.  325: 

"The  Bowman  Act  bein^  in  the  highest  and  broadest  sense 
a  remedial  statute,  intendmg  not  omy  to  give  redress  to  the 
citizen  in  the  prosecution  of  just  claims  against  the  Govern- 
ment, but  to  relieve  Congress  from  the  burden  of  judicial 
investigation  of  demands  against  the  United  States,  this 
court  has  been  most  liberal  m  the  construction  of  the  pro- 
visions of  the  statute  conferring  upon  it  the  power  to  deter- 
mine the  facts  applicable  to  'any  claim  or  matter 'pending 
before  any  committee  of  the  Senate  or  of  the  House  oi 
Representatives  or  before  either  House  of  Congress.  The 
fact  that  a  claim  is  referred  by  a  committee  of  either  House 
of  Congress  gives  to  it  a  sanction  of  jurisdiction,  and  it  is 
only  waen  it  comes  clearly  within  the  inhibition  of  the  law 
that  we  refuse  an  investigation  upon  the  merits." 

The  question  raised  in  all  these  cases  has  long  been  settled, 
it  would  seem  from  the  very  pertinent  remarks  of  the  court 
in  State  of  Miasauri  v.  United  SiaUa,  43  C.  Cls.,  331: 

"The  question  of  jurisdiction  in  Tucker  Act  cases  has  been 
repeatedly  brought  before  the  court  and  has  caused  not  a 
little  expenditure  of  time  both  on  the  part  of  the  bar  as  well 
as  on  the  part  of  the  bench.  With  so  many  cases  coming 
before  the  court  for  adjudication,  presenting  so  manv  ques- 
tions which  must  necessarily  be  aecided,  neither  the  oar  nor 
the  bench  have  time  to  waste  in  needless  discussion." 

Campbell,  Chief  Justice^  delivered  the  opinion  of  the  court : 

These  cases,  representing  classes  of  congressional  refer- 
ences in  this  court,  have  been  heard  together  on  motions 
of  the  defendants  to  dismiss  them  for  want  of  jurisdic- 
tion. A  statement  of  what  is  involved  in  the  several  refer- 
ences may  afford  some  indication  of  the  nature  of  the  claims: 

1.  In  Montgomery  the  petition  alleges  the  taking  in  June, 
1865,  of  a  steamboat  by  the  military  forces  of  the  United 
States  and  its  use  by  the  quartermaster's  department  of  the 
Army  as  a  packet  for  some  two  years  thereafter. 

2.  In  Marsh  the  petition  alleges  the  ownership  of  certain 
real  estate,  consisting  of  a  dry  dock,  shipyard,  and  wharf  at 
Charleston,  S.  C,  the  taking  possession  thereof  by  the  Union 
Army  and  Navy  in  their  occupation  of  Charleston  prior  to 
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September  12, 1865,  and  seeks  payment  for  use  and  occupa- 
tion of  said  property  from  September,  1865,  to  some  period 
in  1866. 

8.  In  Lacy  the  petition  alleges  the  t-aking  of  certain  stores 
and  supplies  in  1861  by  the  military  forces  and  the  use  and 
occupation  of  a  farm  in  Alexandria  County,  Va.,  including 
damages  thereto  by  the  military  forces  in  1862.  There  were 
findings  made  in  this  case  and  a  motion  made  by  the  de- 
fendants for  a  new  trial. 

4.  In  Hibemia  Bank  &  Trust  Co.  the  petition  alleges  the 
taking  of  certain  Confederate  money  from  the  Union  Bank, 
who  was  the  predecessor  in  title  of  the  claimant,  which  is 
alleged  to  have  been  taken  under  the  influence  of  an  order 
by  the  Assistant  Adjutant  General  of  the  Federal  Army  at 
New  Orleans  in  September,  1863,  and  that  said  funds  be- 
longed to  certain  banks  in  Tennessee,  which  thereafter 
brought  suit  against  said  Union  Bank  and  recovered  to  the 
extent  of  $24,718.79. 

5.  In  Parsons  the  petition  sets  up  a  claim  for  occupation 
of  real  estate  and  injury  thereto  and  the  taking  of  certain 
other  property  by  the  Union  forces  during  the  letter  part  of 
the  year  1865.  Findings  of  fact  were  made  and  a  motion 
for  a  new  trial  by  the  defendants  filed. 

These  references  were  under  the  Tucker  Act. 

6.  In  Sears  the  petition  involves  stores  and  supplies  and 
the  reference  comes  to  this  court  under  the  judical  code. 

Separate  motions  going  to  each  of  these  matters  wero 
made  by  the  defendants,  taking  the  ground  that  this  court 
should  dismiss  them  for  want  of  jurisdiction,  and,  therefore, 
should  not  ascertain  the  facts  and  report  to  the  House  of 
Congress  from  which  they  severally  came  by  reference. 

We  think  it  best  to  an  understanding  of  the  conclusions 
W9  reach  to  review  the  principal  acts  of  Congress  relating  to 
the  jiu'isdiction  of  this  court. 

As  originally  constituted  by  the  act  of  February  24, 1856, 
10  Stat.  L.,  612,  the  Court  of  Claims  was  authorized  to 
"hear  and  determine  all  claims  founded  upon  any  law  of 
Congress  or  upon  any  regulation  of  an  executive  department 
or  upon  any  contract,  express  or  implied,  with  the  Gh)vem- 
ment  of  the  United  States  which  may  be  suggested  to  it  by  a 
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petition  filed  therein,  and  also  all  claims  which  may  be  re- 
ferred to  said  court  by  either  House  of  Congress,"  and  was 
required  to  ^^keep  a  record  of  their  proceedings"  and  sys- 
tematically to  report  to  Congress  ^^the  cases  upon  which 
they  shall  have  finally  acted,  stating  in  each  the  material 
facts  which  they  find  established  by  the  evidence,  with  their 
opinion  in  the  case  and  the  reasons  upon  which  such  opinion 
is  founded."  Their  conclusions  were  in  every  case  subject 
to  such  action  as  the  Congress  chose  to  take. 

By  an  act  approved  March  3,  1863,  12  Stat.  L.,  765, 
amending  said  act  of  February  24, 1855,  provision  was  made 
for  sending  to  this  court  all  petitions  and  bills  praying  or 
providing  for  the  satisfaction  of  private  claims,  and  "in 
addition  to  the  jurisdiction  now  conferred  by  law"  the 
court  was  given  jurisdiction  of  set-offs,  counterclaims,  etc. 
Provision  was  also  made  for  an  appeal  by  either  party  to 
the  Supreme  Court  "from  any  final  judgment  or  decree 
which  may  hereafter  be  rendered  in  any  case  by  said  court " 
where  the  amoimt  in  controversy  exceeded  $3,000,  and  in 
some  cases  an  appeal  was  allowed  by  the  Gbvenmient  with- 
out regard  to  the  amount  involved.  By  section  7  of  that 
act  is  was  provided  that  in  all  cases  of  final  judgment  by  the 
court,  or  by  the  Supreme  Court  upon  appeal,  the  sum  due 
thereby  should  be  paid  out  of  any  general  appropriation 
made  by  law  for  the  payment  of  private  claims  on  presenta- 
tion of  a  certified  copy  of  the  judgment  to  the  Secretary  of 
the  Treasury. 

An  important  provision  occurring  in  section  12  of  said  act 
of  March  3, 1863,  is  as  follows : 

^^  Provided,  however,  That  in  order  to  authorize  the  said 
court  to  render  a  judgment  in  favor  of  any  claimant,  if  a 
citizen  of  the  United  states,  it  shall  be  set  forth  in  the  peti- 
tion that  the  claimant,  and  the  original  and  every  prior 
owner  thereof  where  the  claim  has  been  assigned,  has  at  aU 
times  borne  true  allegiance  to  the  Government  of  the  United 
States,  and,  whether  a  citizen  or  not,  that  he  has  not  in  any 
way  voluntarily  aided,  abetted,  or  given  encouragement  to 
reI>ellion  against  the  said  Government,  which  allegations 
may  be  traversed  by  the  Government,  and  if  on  the  trial 
sucn  issue  shall  be  decided  against  the  claimant  his  petition 
shall  be  dismissed." 
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Said  act  by  section  14  thereof  provided : 

^  That  no  money  shall  be  paid  out  of  the  Treasury  for  any 
claim  passed  upon  by  the  Court  of  Claims  till  after  an  ap- 
propriation therefor  shall  be  estimated  for  by  the  Secretary 
of  £he  Treasury.''  ^ 

The  case  of  Oordon^  1  C.  Cls.,  1,  was  heard  by  the  court, 
and  an  appeal  was  taken  by  virtue  of  said  act  of  March  8, 
1863,  allowing  appeals  from  final  judgments  of  this  court 
The  appeal  was  dismissed  by  the  Supreme  Court,  Oordon^a 
casej  2  Wall.,  561,  and  in  an  opinion  prepared  by  Taney, 
Ch.  J.,  which  has  an  added  interest  because  it  was  his  last 
judicial  utterance,  and  was  adopted  by  the  court  after  his 
death,  117  U.  S.,  696,  the  question  of  jurisdiction  is  dis- 
cussed. ,     / 

Construing  sections  7  and  19  of  said  act  together,  it  was 
held  that  the  effect  of  the  latter  was  to  subject  any  judgment 
the  Supreme  Court  might  render  in  the  case  to  the  super- 
vision, first,  of  the  Secretary,  and,  then,  of  Congress,  which 
was  not  allowable,  since  the  Supreme  Court  ^'  represents  one 
of  the  three  great  divisions  of  power  in  the  Government  of 
the  United  States,"  whose  judgments  can  not  be  reviewed 
by  either  of  the  other  branches  of  the  Government;  and 
therefore,  as  the  act  deprived  its  judgment  of  the  finality 
essential  to  the  maintenance  of  its  right  to  execute  its  own 
judgment,  that  court  did  not  by  said  appeal  acquire  any 
jurisdiction.    The  opinion  says: 

^*So  far  as  the  Court  of  Claims  is  concerned  we  see  no 
objection  to  the  provisions  of  this  law.  Congress  may  un- 
doubtedly establish  tribunals  with  special  powers  to  ex- 
amine testimony  and  decide,  in  the  first  instance,  upon  the 
validity  and  justice  of  any  claim  for  money  against  the 
United  States,  subject  to  the  supervision  and  control  of 
Congress,  or  a  head  of  any  of  the  executive  departments.  In 
this  respect  the  authority  of  the  Court  of  Claims  is  like  to 
that  of  an  auditor  or  comptroller,  with  this  difference  only — 
that  in  the  latter  case  the  appropriation  is  made  in  advance, 
upon  estimates,  furnished  by  the  different  executive  depart- 
ments, of  their  probable  expenses  during  the  ensuing  year, 
and  the  validity  of  the  claim  is  decided  by  the  officer  ap- 
pointed by  law  for  that  purpose,  and  the  money  paid  out  of 
the  appropriation  afterwaras  made.  In  the  case  before  us 
die  vaudity  of  the  claim  is  to  be  first  decided  and  the  ap- 
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propriation  made  afterwards.  But  in  principle  there  is  no 
difference  between  these  two  special  jurisdictions  created  by 
acts  of  Conffrc^  for  special  purposes,  and  neither  of  them 
possesses  judicial  power  in  the  sense  in  which  those  words 
are  used  in  the  Constitution.  The  circumstance  that  one  is 
called  a  court  and  its  decisions  called  judgments  can  not 
alter  its  character  or  enlarge  its  power.^ 

Following  the  decision  in  the  Gordon  case,  an  act  approved 
March  17, 1866,  repealed  the  fourteenth  section  of  the  act  of 
March  3,  1863,  and  allowed  appeals  to  the  Supreme  Conrt 
from  ^^  the  final  judgment  or  decree  '^  of  the  Court  of  Claims 
in  aU  cases  theretofore  decided.  And  by  an  act  entitled  '^An 
act  to  provide  for  appeals  from  the  Court  of  Claims  and  for 
other  purposes,"  approved  June  25,  1868,  15  Stat  L.,  75, 
appeals  were  allowed  to  the  Supreme  Court  ^  on  behalf  of 
the  United  States  from  all  the  final  judgments  of  the  said 
Court  of  Claims  adverse  to  the  United  States,  whether  such 
judgments  shall  have  been  rendered  by  virtue  of  the  general 
or  any  special  power  or  jurisdiction  of  said  court  under  the 
limitations  now  provided  by  law  for  other  cases  of  appeal 
from  said  court." 

Appeals  from  final  judgments  of  this  court  were  enter- 
tained by  the  Supreme  Court  after  the  repeal  of  the  four- 
teenth section  of  the  act  of  1863  and  have  ever  since  been 
allowed. 

Other  acts  set  out  more  at  length  in  the  footnote  ^  are  the 

captured  or  abandoned  property  act,  approved  March  12^ 

• —  '    '     I  ...  ^ 

^  Returning  now  to  the  chronological  order  of  enactment!  we  find  that  the 
act  of  March  8,  1863,  was  followed  almost  immediately  hy  the  abandoned  or 
captared  property  act,  approved  March  12,  1863,  12  Stat.  L.,  820,  which  pro- 
vided for  special  agents  "  to  receive  and  collect  all  abandoned  or  captared  prop- 
erty In  any  State  or  Territory  designated  as  in  insurrection  "  and  "  that  sndi 
property  shall  not  include  any  kind  or  description  which  has  been  used  or 
which  was  Intended  to  be  used  for  waging  or  carrying  on  war  against  the 
United  States,  such  as  arms,  ordnance  ships,  steamboats  or  other  water  craft, 
and  the  furniture,  forage,  military  supplies,  or  munitions  of  war." 

By  section  2  it  was  provided  that  any  part  of  the  goods  or  property  received 
or  collected  by  such  agents  could  be  appropriated  to  public  use  on  due  appraiie- 
ment  and  certificate  thereof  or  sold  at  public  sale  at  some  place  within  the 
loyal  States  "  and  the  proceeds  thereof  shall  be  paid  into  the  Treaanry  of  tlte 
United  States." 

By  section  8  it  was  provided  inter  alia  that : 

•  *  •  "And  any  person  claiming  to  have  been  the  owner  of  any  such 
abandoned  or  captured  property  may,  at  anv  time  within  two  years  after  the 
suppression  of  the  rebellion,  prefer  his  claim  to  the  proceeda  thereof  in  the 
Conrt  of  Claims ;  and  on  proof  to  the  satisfaction  of  said  court  of  liis  own«r- 
shlp  of  said  property,  of  nls  right  to  the  proceeds  thereof,  and  that  he  baa 
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1868,  12  Stat  L.,  820;  act  of  July  4,  1864,  18  Stat.  L.,  381, 
restricting  the  court's  jurisdiction;  act  of  May  9,  1866,  14 
Stat.  L./44,  extending  its  jurisdiction;  act  of  February  9, 

never  given  any  aid  or  comfort  to  the  present  rebellion,  to  receive  the  residue 
of  snob  proceeds,  after  the  deduction  or  any  purchase  money  which  may  have 
been  paid,  together  with  the  expense  of  transportation  and  sale  of  said  prop- 
er^,  and  any  other  lawful  expenses  attending  the  disposition  thereof.*' 

By  an  act  approved  July  4,  1864,  18  Stat.  L.,  881,  the  Jurisdiction  of  the 
Gourt  of  Claims  was  restricted,  section  1  of  the  act  providing : 

"  That  the  jurisdiction  of  the  Court  of  Claims  shall  not  extend  to  or  include 
any  claim  against  the  United  States  growing  out  of  the  destruction  or  appro- 

Srlation  of  or  damage  to  property  by  the  Army  or  Navy,  or  any  part  of  the 
.rmy  or  Navy  engaged  in  the  suppression  of  the  rebellion  from  the  commence- 
ment to  the  dose  thereof." 

By  sections  2  and  S  provision  was  made  for  settlement  of  claims  for  quarter- 
master's stores  actually  furnished  and  claims  for  subsistence  actually  furnished. 
In  both  cases  referring  to  claims  of  "  loyal  persons  in  States  not  in  rebellion," 
and  such  claims  were  to  be  presented,  accompanied  by  proofs,  to  the  Quarter- 
master General  and  the  Commissary  General  of  Subsistence,  respectively,  who 
were  authorized  to  report  the  case  for  payment  to  the  Third  Auditor  of  the 
Treasury  with  a  recommendation  for  settlement. 

An  act  entitled  "An  act  to  extend  the  Jurisdiction  of  the  Court  of  Claims," 
approved  May  9,  1866  (14  Stat.  L.,  44),  gave  the  court  Jurisdiction  to  hear 
and  determine  the  claim  of  any  paymaster,  quartermaster,  commissary  of  sub- 
sistence, or  other  disbursing  officers  on  account  of  losses  by  capture  or  other- 
wise in  the  line  of  his  duty  and  of  Government  funds,  etc 

Congress  then  passed  an  act  to  declare  the  sense  of  the  said  act  of  July  4, 
1864,  which  appears  to  have  become  a  law  without  the  President's  approval.  It 
having  been  received  by  him  February  9,  1867,  14  Stat.  L..  497,  and  not  having 
been  returned  by  him  to  the  House  in  which  it  originated.  It  was  there  de- 
clared that  said  act  of  July  4,  1864,  should  not  be  construed  to  authorize  set- 
tlement of  claims  for  supplies  or  stores  taken  or  furnished  for  the  use  of  or 
used  by  the  armies  of  the  United  States,  nor  for  the  occupation  of  or  injury 
to  real  estate,  nor  for  consumption,  appropriation,  or  destruction  of  or  damage 
to  personal  property  by  the  military  authorities  or  troops  of  the  United  States, 
where  the  claim  originated  during  the  Civil  War  in  a  State  or  part  of  a  State 
declared  in  insurrection  by  the  proclamation  of  the  President. 

This  was  followed  by  the  act  above  referred  to  entitled  "An  act  to  provide 
for  appeals  from  the  Court  of  Claims  and  for  other  purposes,"  approved  June 
26,  1868,  15  Stat  L.,  75,  which  authorized  appeals  and  the  granting  of  new 
trials,  but  forbade  a  claimant  testifying;  directed  the  Attorney  General,  with 
his  assistants,  to  attend  to  the  prosecution  and  defense  of  suits  in  said  court 
on  behalf  of  the  United  States ;  and  allowed  references  to  the  court  of  matters 
by  heads  of  the  several  departments.    By  section  8  of  that  act  it  is  provided : 

"  Sbc.  8.  And  be  it  further  enacted.  That  whenever  it  shall  be  material  in  any 
suit  or  claim  before  any  court  to  ascertain  whether  any  person  did  or  did  not 
giv«  any  aid  or  comfort  to  the  late  rebellion,  the  claimant  or  party  asserting 
the  loyalty  of  any  such  person  to  the  United  States  durins  such  rebellion  shall 
be  required  to  prove  aflirmatively  that  such  person  did,  during  said  rebellAn, 
consistently  adhere  to  the  United  States  and  did  give  no  aid  or  comfort  to  per- 
sons engaged  in  said  rebellion ;  and  the  voluntary  residence  of  any  such  person 
tn  any  place,  at  any  time  during  such  residence,  the  rebel  force  or  organization 
held  sway  shall  be  prima  facie  evidence  that  such  person  did  give  aid  and  com- 
fort to  said  rebellion  and  to  the  persons  engaged  therein." 

By  "An  act  regulating  Judicial  proceedings  in  certain  cases,"  approved 
July  27,  1868,  16  Stat.  L.,  248,  it  was  declared  that  the  true  intent  and  mean- 
ing of  the  act  of  March  12,  1868  (the  abandoned  or  diptured  property  act), 
was  that  the  remedy  by  preferring  claims  in  the  Court  of  Claims  should  be 
exclusive,  precluding  the  owner  of  any  property  taken  as  abandoned  or  captured 
property  from  salt  in  any  other  court  or  tribunal  than  the  Court  of  Claims. 
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1867, 14  Stat.  L.,  497,  construing  that  of  July  4, 1864 ;  act  of 
July  25, 1868, 15  Stat  L.,  75 ;  act  of  July  27, 1868, 15  Stat.  K, 
248,  declaring  the  purpose  of  the  captured  or  abandoned 
property  act;  the  Bowman  Act,  22  Stat  L.,  485,  and  the 
Tucker  Act,  24  Stat  L.,  505,  the  fourteenth  section  of  which 
is  as  follows : 

"  Sec.  14.  That  whenever  any  bill,  except  for  a  pension,  shall 
be  pending  in  either  House  of  Congress  providing  for  the 
payment  of  a  claim  against  the  United  States,  legal  or  equi- 
table, or  for  a  grant,  gift,  or  bounty  to  any  person,  the 
House  in  which  such  bill  is  pending  may  refer  me  same  to 
the  Court  of  Claims,  who  shall  proceed  with  the  same  in 
accordance  with  the  provisions  of  the  act  approved  March 
third,  eighteen  hundred  and  eighty-three,  entitled  'An  act 
to  afford  assistance  and  relief  to  Congress  and  (lie  executive 
departments  in  the  investigation  of  claims  and  demands 
against  the  Government,'  and  report  to  such  House  the  facts 
in  the  case  and  the  amount,  where  the  same  can  be  liquidated, 
including  any  facts  bearing  upon  the  question  \fhether  there 

By  an  act  approved  March  8,  1883,  22  Stat  L.,  486,  entitled  "An  act  to 
afford  relief  and  assistance  to  Congress  and  to  the  executive  departments  In  the 
inrestigatlon  of  claims  and  demands  against  the  Govemment "  (which  Is  com- 
monly known  as  the  Bowman  Act),  proTlsion  is  made  relative  to  claims  as 
follows :  "  That  whenever  a  claim  or  matter  is  pending  before  any  committee 
of  the  Senate  or  House  of  Representatives,  or  before  either  House  of  Congress, 
which  involves  the  investigation  and  determination  of  facts,  the  committee  or 
House  may  cause  the  same,  with  the  vouchers,  papers,  proofs,  and  documents 
pertaining  thereto,  to  be  transmitted  to  the  Court  of  Claims  of  the  United 
States,  and  the  same  shall  there  be  proceeded  in  under  such  rules  as  the  oonrt 
may  adopt.  When  the  facts  shall  have  been  found  the  court  shall  not  enter 
Judgment  thereon,  but  shall  report  the  same  to  the  committee  or  to  the  House 
by  which  the  case  was  transmitted  for  its  consideration.** 

Sections  3  and  4  are  as  follows: 


<i 


Sbc.  8.  The  Jurisdiction  of  said  court  shall  not  extend  to  or  Include  any 
claim  against  the  United  States  growing  out  of  the  destruction  or  damage  to 

{property  by  the  Army  or  Navy  during  the  war  for  the  suppression  of  the  rebel- 
ion,  or  for  the  use  and  occupation  of  real  estate  by  any  part  of  the  military 
or  naval  forces  of  the  United  States  in  the  operations  of  said  forces  during 
the  said  war  at  the  seat  of  war ;  nor  shall  the  said  court  have  jurisdiction  of 
any  claim  against  the  United  States  which  is  now  barred  by  rirtue  of  the  pro- 
visions of  any  law  of  the  United  States. 

"  Sec.  4.  In  any  case  of  a  claim  for  supplies  or  stores  taken  by  or  furnished 
to  any  part  of  the  military  or  naval  forces  of  the  United  States  for  their  use 
during  the  late  war  for  the  suppression  of  the  rebellion,  the  petition  shall  aver 
that  the  person  who  furnished  such  supplies  or  stores,  or  from  whom  soch 
supplies  were  taken,  did  not  give  any  aid  or  comfort  to  said  rebellion,  but  was 
throughout  that  war  loyal  to  the  Government  of  the  United  States,  and  the 
fact  of  such  loyalty  shall  be  a  Jurisdictional  fact;  and  unless  the  said  court 
shall,  on  a  preliminary  inquiry,  And  that  the  person  who  furnished  such  sup- 
plies or  stores,  or  from  whom  the  same  were  taken  as  aforesaid,  was  loyal  to 
the  Govemment  of  the  United  States  throughout  said  war,  the  court  shall  not 
have  jurisdiction  of  such  cause,  and  the  same  shall,  without  further  proceed- 
faigs,  be  dismissed." 

By  section  6  the  Attorney  General  or  his  assistants  under  his  direction  are 
directed  to  appear  for  the  defense  and  protection  of  the  Interests  of  the  United 
States  in  all  eases  transmitted  tor  the  Court  of  Claims  nndar  this  act 
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has  been  delay  or  laches  in  presenting  such  claim,  or  apply- 
ing for  such  grant,  gift,  or  bounty,  and  any  facts  bearing 
upon  the  Question  whether  the  bar  of  any  statute  of  limita- 
tion shoula  be  removed,  or  which  shall  be  claimed  to  excuse 
the  claimant  for  not  having  resorted  to  any  established  legal 
remedy." 

By  section  16  it  is  provided  '^  That  all  laws  and  parts  of 
laws  inconsistent  with  this  act  are  hereby  repealed." 

No  other  statutes  material  to  this  inquiry  were  passed 
affecting  the  jurisdiction  of  this  court  until  the  Judicial 
Code  was  enacted,  except  the  act  of  June  25,  1910,  30  Stat. 
L.,  887,  which  amended  and  reenacted  section  14  of  the  act 
of  March  3,  1887,  by  the  addition  thereto  of  the  following 
words,  ^^  together  with  such  conclusions  as  shall  be  sufficient 
to  inform  Congress  of  the  nature  and  character  of  the  de- 
mand, either  as  a  claim,  legal  or  equitable,  or  as  a  gratuity, 
against  the  United  States,  and  the  amount,  if  any,  legally 
or  equitably  due  from  the  United  States  to  the  claimant." 

The  next  act  In  sequence  Is  that  of  March  8,  1887,  called  the  Tucker  Act, 
24  Stat.  L.,  505,  entitled  *'An  act  to  provide  for  the  brinfclng  of  snlts  against 
the  GoYernment  of  the  United  States/*  It  Is  provided  "that  the  Court  of 
Claims  shall  have  jnrlsdlction  to  hear  and  determine  the  following  matters  " : 

"  First.  AH  claims  founded  upon  the  Constitution  of  the  United  States  or 
any  law  of  Congress,  except  for  pensions,  or  upon  any  regulation  of  an  execu- 
tive department,  or  upon  any  contract,  expressed  or  Implied,  with  the  Govern- 
ment of  the  United  States,  or  for  damages,  liquidated  or  unliquidated,  in  cases 
not  sounding  In  tort.  In  respect  of  which  claims  the  party  would  be  entitled  to 
redress  against  the  United  States  either  in  a  court  of  law,  equity,  or  admiralty 
If  the  United  States  were  suable :  Provided,  however.  That  nothing  In  this  sec- 
tion shall  be  construed  as  giving  to  either  of  the  courts  herein  mentioned  Juris- 
diction to  hear  and  determine  claims  growing  out  of  the  late  Civil  War  and 
commonly  known  as  '  war  claims,'  or  to  hear  and  determine  other  claims  which 
have  heretofore  been  rejected  or  reported  on  adversely  by  any  court,  depart- 
ment, or  commission  authorized  to  hear  and  determine  the  same. 

*'  Second.  All  set-offs,  counterclaims,  claims  for  damages,  whether  liquidated 
or  unliquidated,  or  other  demands  whatsoever  on  the  part  of  the  Government 
of  the  united  States  against  any  claimant  against  the  Government  In  said 
court:  Provided,  That  no  suit  against  the  Government  of  the  United  States 
shall  be  allowed  under  this  act  unless  the  same  shall  have  been  brought  within 
six  years  after  the  right  accrued  for  which  the  claim  la  made." 

Provision  is  made  for  procedure,  for  the  rendition  of  Judgment,  for  appeals 
therefrom,  and  the  Jurisdiction  Is  extended  to  equity  and  admiralty  causes 
against  the  United  States. 

By  section  18  it  is  provided :  "  That  In  every  case  which  sliall  come  before 
the  Court  of  Claims,  or  is  now  pending  therein,  under  the  provisions  of  an  act 
entitled  '  An  act  to  afford  assistance  and  relief  to  Congress  and  the  executive 
departments  in  the  investigation  of  claims  and  demands  against  the  Govern- 
ment,* approved  March  third,  eighteen  hundred  and  eighty-three,  if  it  shall 
appear  to  the  satisfaction  of  the  court,  upon  the  facts  established,  that  it  has 
Jurisdiction  to  render  Judgment  or  decree  thereon  under  existing  laws  or  under 
the  provisions  of  this  act,  it  shall  proceed  to  do  so,  giving  to  either  party  such 
farther  opportunity  for  hearing  as  In  its  Judgment  Justice  shall  require,  and 
report  its  proceedings  therein  to  either  House  of  Congress  or  to  the  department 
by  which  the  same  was  referred  to  said  court.'* 
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By  the  repealing  clause  of  the  Judicial  Code,  36  Stat.  L., 
1185,  the  Bowman  Act  is  declared  to  be  repealed,  but  certain 
parts  of  it  are  enacted  in  the  Judicial  Code.  For  instance, 
sections  184  and  185  of  the  Judicial  Code  are  sections  4  and 
6  of  the  Bowman  Act.  Section  151  of  the  Judicial  Code  is 
taken  from  the  fourteenth  section  of  the  Tucker  Act,  and  the 
proviso  therein  is  taken  from  the  thirteenth  section  of  the 
Tucker  Act  There  is,  however,  to  be  noted  the  fact  that  the 
words  appearing  in  section  14  of  the  Tucker  Act,  referring 
to  the  Court  of  Claims,  as  follows :  "  Who  shall  proceed  with 
the  same  in  accordance  with  the  provisions  of  the  act  ap- 
proved March  3,  1883,  entitled  ^An  act  to  afford  assistance 
and  relief  to  Congress  and  the  executive  departments  in  the 
investigation  of  claims  and  demands  against  the  Grovem- 
ment,'"  are  omitted  from  section  151  of  the  Judicial  Code 
and  in  lieu  thereof  the  words  ^*  which  shall  proceed  with  the 
same  in  accordance  with  such  rules  as  it  may  adopt '^  are  in- 
serted. In  section  151  is  also  inserted  the  provision  that  bills 
may  be  referred  ^^  for  the  investigation  and  determination  of 
facts.*' 

This  review  of  the  statutes  makes  it  apparent  that  this 
court  exercises  a  duality  of  jurisdictions,  one  in  cases  where 
the  statute  authorizes  the  court  to  proceed  to  final  judgment, 
from  which  appeals  lie  direct  to  the  Supreme  Court,  and  the 
other  in  those  classes  of  reference,  congressional  and  depart- 
mental, in  which  its  action  does  not  result  in  final  judgmoit, 
and  from  its  action  therein  no  appeal  lies.  This  may  find 
illustration  in  the  fact  that  the  district  courts  are  given  by 
the  Tucker  Act  concurrent  jurisdiction  to  a  limited  extent 
with  the  Court  of  Claims  in  those  cases  in  which  the  court  is 
authorized  to  render  judgment,  but  they  are  not  authorized 
to  deal  with  congressional  references. 

In  its  origin  the  court  was  limited  to  investigating  and  re- 
porting to  Congress,  and  its  right  to  hear,  determine,  and 
render  final  judgment  was  of  gradual  growth,  which,  how- 
ever, did  not  interfere  with  its  original  jurisdiction  to  inves- 
tigate facts  and  report  thereon.  When  the  statute  was 
passed  relieving  its  final  judgments  of  the  supervision  of  the 
Secretary  of  the  Treasury  and  of  Congress,  referred  to  in 
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the  Gordon  case,  and  giving  the  right  of  appeal  therefrom, 
it  became  vested  necessarily  with  judicial  power,  because  the 
cases  of  which  it  has  cognizance  are  suits  to  which  the 
United  States  must  be  a  party,  and  its  judgments,  subject  to 
appeal,  are  final  judgments. 

In  the  Sarhbom  case^  148  U.  S.,  222,  the  court  considered 
the  question  of  appeal  from  the  findings  of  fact  and  law  re- 
ported by  this  court  to  the  Department  of  the  Interior  upon 
a  matter  transmitted  thereby  under  a  provision  of  the 
Tucker  Act.  Following  the  Gordon  case,  the  Supreme 
Court  denied  any  right  of  appeal  in  such  departmental  ref- 
erences, and,  speaking  of  the  effect  to  be  given  the  rulings  of 
this  court  upon  references  of  the  kind  involved  in  that  case, 
said: 

^  Such  a  finding  is  not  made  obligatory  on  the  department 
to  which  it  is  reported — certainly  not  so  in  terms — and  not 
so,  as  we  think,  by  any  necessary  implication.  We  regard 
the  function  of  the  Court  of  Claims  in  such  a  case  as  ancil- 
lary and  advisory  only.  The  finding  or  conclusion  reached 
by  that  court  is  not  enforceable  by  any  process  of  execution 
issuing  from  the  court,  nor  is  it  made  bv  the  statute  the  final 
and  indisputable  basis  of  action  either  by  the  department  or 
by  Congi'ess.  *  *  *  In  the  case  before  us  there  was,  as 
held  by  the  Court  of  Claims,  no  final  judmient  obligatory 
upon  the  Department  of  the  Interior  or  eniorceable  by  exe- 
cution from  any^  court.  Moreover,  there  was  really,  no  suit 
to  which  the  United  States  were  parties.'* 

It  was.  further  said  that  the  provisions  of  the  ninth  sec- 
tion of  the  Tucker  Act  have  reference  to  cases  imder  the 
prior  sections  of  that  act  which  "treat  of  cases  or  suits 
brought  against  the  United  States  whether  in  the  district 
courts,  circuit  courts,  or  the  Court  of  Claims  and  wherein 
final  judgments  or  decrees  shall  be  entered." 

The  finality  of  judgments  of  the  Court  of  Claims  in  caseB 
where  it  is  authorized  to  render  judgment  since  the  act  of 
March  3,  1863,  and  the  subsequent  enactment  repealing  the 
fourteenth  section  of  that  act  is  decided  in  O'^Orady^s  case^ 
22  Wall.,  641.  A  suit  had  been  brought  by  the  claimants, 
O'Grady's  executors,  under  the  abandoned  or  captured  prop- 
erty act  resulting  in  a  judgment  in  their  favor  for  the  net 
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proceeds  of  the  cotton,  which  belonged  to  their  testator, 
covered  into  the  Treasury.  On  presentation  of  a  duly  certi- 
fied copy  of  the  judgment  at  the  Treasury  Department,  the 
Secretary  reserved  and  detained  the  amount  claimed  as  in- 
ternal-revenue tax  on  said  cotton  and  paid  the  balance  of 
said  judgment  to  claimants,  who  thereupon  instituted  an- 
other suit  in  this  court  to  recover  the  amount  so  detained  as 
taxes  on  the  cotton,  and  secured  another  judgment  for  said 
sum.  The  United  States  appealed  from  this  last  judgment, 
but  had  not  in  the  first  suit  pleaded  or  set  up  any  counter- 
claim for  the  amount  of  the  internal-revenue  tax,  nor  had 
they  applied  for  a  new  trial.  The  judgment  of  the  Court  of 
Claims  in  the  latter  suit  was  affirmed  upon  the  principle  of 
the  finality  of  its  judgment  in  the  former  suit,  the  Supreme 
Court  saying :  ^^  Should  it  be  suggested  that  the  judgment  in 
question  was  rendered  in  the  Court  of  Claims,  the  answer 
to  the  suggestion  is  that  the  judgment  of  the  Court  of 
Claims,  from  which  no  appeal  is  taken,  is  just  as  conclusive 
under  existing  laws  as  the  judgment  of  the  Supreme  Court 
until  it  is  set  aside  on  a  motion  for  a  new  trial." 

A  further  examination  of  the  decided  cases  will  tend  to 
emphasize  the  two  jurisdictions  of  which  we  have  spoken. 

In  all  those  cases  where  the  Court  of  Claims  may  render 
judgments  appeals  lie  to  the  Supreme  Court.  "An  appellate 
jurisdiction  necessarily  implies  some  judicial  determina- 
tion— some  judgment,  decree,  or  order  of  an  inferior  tribunal 
from  which  an  appeal  has  been  taken.''  B.  <&  O.  R.  R.  Co.  v. 
Interstdte  Commerce  Com/mission^  215  U.  S.,  225.  But  ap- 
pellate jurisdiction  in  the  Supreme  Court  extends  to  cases 
in  law  and  equity  arising  under  the  Constitution,  the  laws 
of  the  United  States,  and  treaties;  "  the  power  conferred  on 
that  court  is  exclusively  judicial,  and  it  can  not  be  required 
or  authorized  to  exercise  any  other."  GordovCs  case^  117 
U.  S.,  697;  Mushrat  case,  219  U.  S.,  346.  The  "judicial 
power,"  conferred  by  the  Constitution  on  the  Supreme  Court 
and  with  the  aid  of  appropriate  legislation  by  Congress 
upon  the  inferior  courts  of  the  United  States,  is  "  the  power 
of  a  court  to  decide  and  pronounce  a  judgment  and  carry  it 
into  effect  between  persons  and  parties  who  bring  a  case 
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before  it  for  decision.''  Mvskrat  casCy  supra.  Its  applica- 
tion can  be  invoked  only  in  ^'  cases  "  or  ^'  controversies ''  re- 
ferred to  in  the  Constitution,  by  which  are  intended  ^'the 
claims  of  litigants  brought  before  the  courts  for  determina- 
tion by  such  regular  proceedings  as  are  established  by  law 
or  custom  for  the  protection  or  enforcement  of  rights,  or  the 
prevention,  redress,  or  punishment  of  wrongs.  Whenever 
the  claim  of  a  party  under  the  Constitution,  laws,  or  treaties 
of  the  United  States  takes  such  a  form  that  the  judicial 
power  is  capable  of  acting  upon  it,  then  it  has  become  a  case 
of  controversy.'*  Smith  v.  AdamSj  180  U.  S.,  174.  "The 
term  implies  the  existence  of  present  or  possible  adverse 
parties,  whose  contentions  are  submitted  to  the  court  for 
adjudication."  Mvskrat  case,  supra;  Marbury  v.  Madison, 
1,  Cranch,  137;  Osbom  v.  Bank,  9  Wheat,  819.  In  Inter- 
state Commerce  Commission  v.  Brimson,  164  U.  S.,  447,  it 
was  held  that  the  proceeding  there  under  review  was  a  case 
or  controversy,  because,  as  was  said, "  The  proceeding  is  one 
for  determining  rights  arising  out  of  specified  matters  in 
dispute  that  concern  both  the  general  public  find  the  indi- 
vidual defendant  It  is  one  in  which  a  judgment  may  be 
rendered  that  will  be  conclusive  upon  the  parties  until  re- 
versed by  this  court.  *  *  *  It  is  none  the  less  the  judg- 
ment of  a  judicial  tribunal  dealing  with  questions  judicial 
in  their  nature  and  presented  in  the  customary  forms  of 
judicial  proceedings  because  its  effect  may  be  to  aid  an  ad- 
ministrative or  executive  body  in  the  performance  of  duties 
legally  imposed  upon  it  by  Congress  in  execution  of  a  power 
granted  by  the  Constitution." 

The  latter  part  of  this  quotation  is  urged  by  counsel  for 
defendants  here  as  showing  that  this  court  in  acting  upon 
congressional  references  "  renders  a  judgment  of  a  judicial 
tribunal,"  but  the  contention  overlooks  the  distinction  made 
in  the  Brimson  case  that  the  proceeding  there  was  "  not  as 
in  Gordon's  case,"  one  where  an  opinion  only  was  sought, 
that "  would  remain  a  dead  letter  and  without  any  operation 
upon  the  rights  of  the  parties."  In  other  words,  there  was 
contemplated  in  the  proceeding  reviewed  in  the  Brimson 
case  a  judgment.     And  certainly  of  such  a  nature  is  the 
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action  of  this  court  in  cases  where  it  is  expressly  authorized 
to  render  final  judgments  from  which  appeals  lie.  They  are 
cases  or  controversies  to  which  the  judicial  power  extends. 

The  distinction  is  illustrated  by  the  Perrein  case^  13 
How.,  40,  which  has  many  times  been  approved  by  the  Su- 
preme Court  That  case  involved  certain  claims  arising 
from  injuries  suffered  by  Spanish  inhabitants  on  account  of 
the  operations  of  the  American  Army  in  Florida,  it  having 
been  provided  in  the  treaty  of  1819  that  the  United  States 
should  cause  satisfaction  to  be  made  for  the  injuries  which, 
by  process  of  law,  should  be  established  to  have  been  suffered 
by  the  Spanish  officers  and  individual  Spanish  inhabitants 
by  the  operations  of  the  American  Army  in  Florida.  An 
act  of  Congress  was  passed  to  carry  into  execution  this 
article  of  the  treaty.  A  later  act  was  passed  in  1834  extend- 
ing the  provisions  of  the  former  act  to  injuries  suffered  in 
1812  and  1813  and  limiting  the  time  for  presenting  the 
claims  to  one  year  from  the  passage  of  the  act.  The  original 
act  authorized  the  judges  of  the  superior  courts  established 
at  St  Augustine  and  Pensacola  to  receive  and  adjust  all 
claims  arising  within  their  respective  jurisdictions  agreeably 
to  the  provisions  of  the  article  mentioned.  The  second  se&> 
tion  provided  that  ^'  where  the  judges  shall  decide  in  favor 
of  the  claimants  the  decisions,  with  the  evidence  on  which 
they  were  founded,  shall  be  by  the  said  judges  reported  to 
the  Secretary  of  the  Treasury,  who,  on  being  satisfied  that 
the  same  is  just  and  equitable  within  the  provisions  of  the 
treaty,  shall  pay  the  amount  thereof  to  the  person  or  per- 
sons in  whose  favor  the  same  is  adjudged." 

He  did  not,  however,  present  his  claim  within  the  time 
limited ;  and  in  1849  a  special  law  was  passed  authorizing  the 
district  judge  of  the  United  States  for  the  Northern  District 
of  Florida  to  receive  and  adjudicate  this  claim  and  that  of 
certain  other  persons  mentioned  in  the  law  under  the  act  of 
1334 — the  several  claims  to  be  settled  by  the  Treasury  as  in 
other  cases  under  the  said  act  Florida  had  become  a  State 
of  the  Union  in  1849,  and  therefore  the  district  judge  was 
substituted  in  the  place  of  the  Territorial  officer.  Ferreira 
presented  his  claim  to  the  district  judge,  who  took  the  testi- 
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mony  offered  to  support  it,  and  decided  that  the  amount 
stated  in  the  proceeding  was  due.  An  appeal  was  prayed 
by  the  district  attorney  and  the  matter  went  to  the  Supreme 
Court  The  Supreme  Court  stated  that  the  only  question 
was  whether  they  had  jurisdiction  of  the  case,  and  that,  in 
order  to  determine  that  question,  they  should  examine  the 
nature  of  the  proceeding  before  the  district  judge  and  the 
character  of  his  decision  from  which  the  appeal  had  been 
taken.  It  was  said  that  as  the  treaty  created  no  tribunal  by 
which  the  damages  were  to  be  adjusted  and  gave  no  au- 
thority to  any  court  of  justice  to  inquire  into  or  adjust  the 
amount  whidi  the  Oovemment  was  to  pay,  it  rested  with 
Congress  to  provide  a  forum.  ^  But  when  that  tribunal  was 
appointed  it  derived  its  whole  authority  from  the  law 
creating  it,  and  not  from  the  treaty ;  Congress  had  the  right 
to  regulate  its  proceedings  and  limit  its  power  and  to  sub- 
ject its  decisions  to  the  control  of  an  appellate  tribunal  if  it 
deemed  it  advisable  to  do  so.  *  *  *  The  tribunal  created 
to  adjust  the  claims  can  not  change  the  mode  of  proceeding 
or  the  character  in  which  the  law  authorizes  it  to  act,  under 
any  opinion  it  may  entertain  that  a  different  mode  of  pro- 
ceeding or  a  tribunal  of  a  different  character  would  better 
comport  with  the  provisions  of  the  treaty.  If  it  acts  at  all 
it  acts  under  the  authority  of  the  law  and  must  obey  the  law. 
The  Territorial  judges,  therefore,  in  adjusting  these  claims 
derived  their  authority  altogether  from  the  laws  above  men- 
tioned, and  their  decisions  can  be  entitled  to  no  higher 
respect  or  authority  than  these  laws  gave  them.  •  •  • 
And  it  is  manifest  that  this  power  to  decide  upon  the 
validity  of  these  claims  is  not  conferred  on  them  as  a  judicial 
function  to  be  exercised  in  the  ordinary  forms  of  a  court 
of  justice.  For  there  is  to  be  no  suit;  no  parties  in  the  legal 
acceptance  of  the  term  are  to  be  made— no  process  to  issue; 
and  no  one  is  authorized  to  appear  on  behalf  of  the  United 
States  or  to  summon  witncj^ses  in  the  case.  The  proceeding 
is  altogether  ex  parte;  and  all  that  the  judge  is  required  to 
do  is  to  receive  the  claim  when  the  party  presents  it  and  to 
adjust  it  upon  such  evidence  as  he  may  have  before  him  or 
be  able  himself  to  obtain.    ♦    •    ♦    But  he  is  required  to 
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transmit  both  the  decision  and  the  evidence  upon  which  be 
decided  to  the  Secretary  of  the  Treasury,  and  the  claim  is  to 
be  paid  if  the  Secretary  thinks  it  just  and  equitable,  but  not 
otherwise.  It  is  to  be  a  debt  from  the  United  States  upon 
the  decision  of  the  Secretary,  but  not  upon  that  of  the 
judge."  *  *  *  ^'  It  is  too  evident  for  argument  on  the 
subject  that  such  a  tribunal  is  not  a  judicial  one,  and  tiiat 
the  act  of  Congress  did  not  intend  to  make  it  one.  *  •  • 
The  decision  is  not  the  judgment  of  a  court  of  justice.  It  is 
the  award  of  a  commissioner.  *  *  *  The  powers  con- 
ferred by  these  acts  of  Congress  upon  the  judge  as  well  as 
the  Secretary  are,  it  is  true,  judicial  in  their  nature,  for 
judgment  and  discretion  must  be  exercised  by  both  of  theuL 
*  *  *  A  power  of  this  discription  may  constitutionally 
be  conferred  on  a  secretary  as  well  as  on  a  commissioner. 
But  it  is  not  judicial  in  either  case  in  the  sense  in  which 
judicial  power  is  granted  by  the  Constitution  to  the  courts 
of  the  United  States." 

When,  therefore,  motions  are  made  to  dismiss  congres- 
sional references  for  want  of  jurisdiction  it  becomes  neces- 
sary to  decide  whether  the  grounds  assigned  for  the  motion 
are  applicable  to  that  feature  of  the  court's  jurisdiction  or 
refer  to  its  jurisdiction  to  hear  and  determine  cases  against 
the  United  States,  for  the  two  jurisdictions  are  not  interde- 
pendent. Their  fields  of  operation  are  distinct,  and  it 
hence  follows  that  some  of  the  reasons  urged  by  the  Gov- 
ernment upon  this  hearing  as  showing  a  want  of  jurisdiction 
of  the  court  in  these  matters  of  congressional  references  are 
referable  to  that  other  jurisdiction  of  the  court  wherein  it 
may  render  judgment,  but  it  does  not  follow  that  they  may 
not  be  .urged  appropriately  when  the  court  is  called  upon 
to  ascertain  the  nature  or  character  of  a  demand  or  '^the 
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amount,  if  any,  legally  or  equitably  due  from  the  United 
States  "  to  the  claimant 

As  appears  from  the  Tucker  Act  and  from  section  145  of 
the  Judicial  Code  the  grant  by  Congress  to  this  court  of 
jurisdiction  in  cases  against  the  United  States  is  of  an  ex* 
tensive  character.  Actions  or  suits  brought  by  virtue  of 
these  statutes  are  '^  cases  "  within  the  constitutional  meaning 
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of  the  term  and  in  their  adjudication  the  court  exercises 
judicial  power.  La  Ahra  Silver  Mining  Co.  v.  Ufdted 
States,  176  U.  S.,  428-456,  82  C.  Cls.,  462;  Smith  v.  Adams, 
180  U.  S.,  167.  See  also  Muskrat  v.  United  States,  219 
U.  S.,  846. 

The  United  States  can  not  be  sued  except  by  their  consent 
and  therefore  Congress  has  established  this  court  and  given 
it  jurisdiction  of  such  cases  as  arise  and  are  provided  for  in 
the  statutes,  and  its  final  judgments  are  only  revisable  by 
the  Supreme  Court :  ^^  If,  therefore,  the  Court  of  Claims  has 
the  right  to  entertain  jurisdiction  of  cases  in  which  the 
United  States  are  defendant  and  to  render  judgment  against 
that  defendant  it  is  only  by  virtue  of  acts  of  Congress  grant- 
ing such  jurisdiction  and  it  is  limited  precisely  to  such  cases 
both  in  regard  to  parties  and  to  the  cause  of  action  as  Con- 
gress has  prescribed."  De  Cfroot  case,  6  Wall.,  419;  1  C. 
Cls.  97 ;  Price's  case,  174  U.  S.,  878. 

But  the  court's  jurisdiction  in  dealing  with  congressional 
references  is  of  a  different  order.  Its  right  and  authority 
to  proceed  in  these  references  is,  of  course,  governed  by  the 
statute  which  is  at  one  and  the  same  time  a  grant  of  author- 
ity and  a  limitation  upon  its  exercise.  Here,  as  in  other 
cases,  the  court  is  bound  to  take  notice  of  any  limitations 
upon  its  authority.    Reid^s  case,  211  U.  S.,  529,  589. 

These  references  are  not  the  ^'cases''  or  ^^controversies" 
reached  by  the  judicial  power  within  the  meaning  of  those 
terms  in  the  Constitution.  No  final  judgments  can  be  ren- 
dered in  them  by  this  court,  but  its  action  therein  is  at  all 
times  subject  to  the  will  and  control  of  Congress. 

The  questions  before  us  turn  upon  the  construction  to  be 
given  the  fourteenth  section  of  the  Tucker  Act  and  section 
161  in  connection  with  other  sections  of  the  Judicial  Code. 

The  former  has  been  frequently  construed  by  this  court, 
the  first  case  dealing  with  its  meaning  being  that  of  Dowdy, 
Executrix,  26  C.  Cls.,  220.  The  court  held  that  the  ref- 
erence authorized  by  tiie  Tucker  Act  is  ^'  a  bill "  pending  in 
either  House  of  Congress,  and  not,  as  in  the  Bowman  Act,  the 
reference  of  ^  a  claim  or  matter  " ;  that  the  Tucker  Act  was 
not  an  amendment  of  the  Bowman  Act;  that  the  direction 
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to  the  court  in  the  fourteenth  section  to  ^^  proceed  with  the 
same  in  accordance  with  the  provisions  of  the  Bowman  Act  ^ 
was  to  obtain  rules  of  procedure  and  was  not  a  limitation 
upon  the  court's  jurisdiction,  and  the  facts  of  that  case  show- 
ing a  claim  for  stores  and  supplies  taken  from  a  loyal  person 
in  the  State  of  Tennessee  by  the  Federal  forces,  the  court 
overruled  the  defendants'  motion  to  dismiss  for  want  of 
jurisdiction. 

In  the  Farrar  case^  26  C.  Cls.,  152,  a  claim  had  been  Israns- 
mitted  to  the  court  under  the  Bowman  Act  and  dismissed, 
and  a  bill  was  subsequently  referred  under  the  Tucker  Act 
involving  the  same  claim.  A  motion  to  dismiss  for  want  of 
jurisdiction  was  overruled  by  the  court,  which,  speaking 
through  Richardson,  Ch.  J.,  said : 

^  Whatever  other  effect  the  fourteenth  section  of  the  act  of 
March  8,  1887,  may  have,  it  is  clear  that  it  allows  either 
House  of  Congress  to  refer  any  claim  to  this  court  to  report 
the  facts  bearing  upon  the  question  whether  there  has  hefWL 
delay  or  laches  in  presenting  such  claim  and  any  facts  bear- 
ing upon  the  question  whether  the  bar  of  any  statute  of 
limitation  should  be  removed,  with  other  facts  in  etich  case.^ 

These  opinions  were  rendered  in  1891,  and  afterwards,  in 
1906,  the  Chieves  caae^  42  C.  Cls.,  21,  came  before  the  court 
This  was  a  Tucker  Act  reference  in  which  the  facts  found 
were  that  claimants  were  the  owners  of  a  large  quantity  of 
tobacco  seized  in  March,  1865,  by  the  Federal  authorities, 
sold,  and  the  proceeds  of  sale  covered  into  the  Treasury. 
The  proof  did  not  establish  the  loyalty  of  claimants.  The 
case  was  dismissed  for  want  of  proof  of  loyalty  but  a  new 
trial  was  granted,  the  facts  were  found  and  reported  to  the 
Senate,  by  which  the  bill  had  been  referred.  The  opinion 
follows  the  Dowdy  case. 

This  court,  speaking  through  Howry,  J.,  delivered  an 
opinion  in  Hunt^s  case^  45  C.  Cls.,  566,  decided  November  21, 
1910,  which  involved  a  claim  for  "  stores  and  supplies."  It 
was  first  transmitted  under  the  Bowman  Act,  the  claimant's 
decedent  was  found  disloyal,  and  the  petition  was  dismissed. 
It  was  afterwards  referred  under  the  Tucker  Act;  the  said 
decedent  was  found  loyal  and  the  facts  were  reported  to 
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Congress.  The  court  speaking  of  the  fourteenth  section  of 
the  Tucker  Act  says :  It  ^^  provides  for  the  investigation  of 
claims  on  the  Grovemment  for  which  there  is  no  remedy,  and 
the  court  is  directed  to  report  the  facts  to  Congress." 

After  the  date  of  the  opinions  in  1891,  as  well  as  since  1906, 
the  court  continued  to  make  findings  and  reports  in  refer- 
enoes  of  bills  under  the  fourteenth  section  of  the  Tucker  Act 
and  to  dismiss  claims  transmitted  under  the  Bowman  Act 
where  loyalty  was  not  proven.  But  in  May,  1911,  the  Brca/^ 
dan  ease^  46  C.  Qs.,  859,  was  decided  in  an  opinion  by  Chief 
Justice  Peelle  with  a  dissenting  opinion  by  Judge  Howry. 
The  reference  of  the  bill  in  that  case  was  under  the  four* 
teenth  section  of  the  Tucker  Act,  the  claim  involving  the 
seizure  of  cotton  of  a  disloyal  person  under  the  abandoned 
or  captured  property  act,  which  was  sold,  the  net  proceeds 
of  the  sale  being  in  the  Treasury.  The  court  sustained  a 
motion  to  distniss  the  case  for  want  of  jurisdiction,  holding 
that  in  respect  to  claims  for  cotton  seized  and  sold  under 
the  provisions  of  the  abandoned  or  captured  property  act, 
^  the  court  must  construe  section  14  of  the  act  of  1887  in  the 
light  of  previous  legislation  and  the  decisions  of  the  Supreme 
Court  and  of  this  court  in  relation  thereto  *  *  *  as  well 
as  in  harmony  with  the  legislation  and  policy  of  Congress 
giving  to  the  loyal  owners  of  cotton  where  the  same  was  sold 
and  the  proceeds  were  covered  into  the  Treasury  an  exclu- 
sive remedy  under  the  act  of  1863,"  and  it  was  further  said, 
^^  The  Bowman  and  Tucker  Acts  were  intended  to  form  one 
system  having  a  common  purpose,  i.  e.,  to  afford  assistance 
and  relief  to  Congress  and  the  executive  departments  in  the 
investigation  of  claims  and  demands  against  the  6ovem« 
ment;  not  to  disregard  previous  legislation  or  adjudications 
in  relation  to  such  claims ;  and  in  the  absence  of  language  to 
the  contrary  there  is  no  reason  why  the  rules  of  law  should 
not  apply  here  as  in  other  cases." 

We  have  thus  referred  to  the  leading  cases  in  this  court 
involving  its  construction  of  the  fourteenth  section  of  the 
Tucker  Act,  and  it  appears  that  in  the  Brandon  case  a  dis- 
tinction was  made  between  the  reference  there  considered 
and  references  generally  under  the  Tucker  Act,  the  distino- 
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tion  being  baaed  largely  upon  the  consideration  that  the 
Congress,  by  section  162  of  the  Judicial  Code,  had  bestowed 
jurisdiction  on  this  court  to  hear  and  determine  claims  for 
cotton  seized  and  sold  under  the  provisions  of  the  aban- 
doned or  captured  property  act  after  June  1, 1865,  where  the 
proceeds  of  its  sale  were  covered  into  the  Treasury  and  had 
thus  evinced  a  purpose  to  withhold  jurisdiction  from  this 
court  to  consider  claims  for  cotton  seized  and  sold  under  the 
said  act  prior  to  said  date.  It  is  unnecessary  for  us  to  dis- 
cuss that  question,  because  none  of  the  cases  here  considered 
involve  cotton  seized  or  sold  under  said  act. 

These  references  are  generally  spoken  of  as  ^^Congres- 
sional cases ''  in  this  court,  but  they  are  not  ^  cases  ^  calling 
for  adjudication  in  the  sense  of  rendering  final  judgment, 
the  function  of  the  court  being  limited  to  the  investigation 
and  determination  of  the  facts,  with  such  conclusions  as  are 
contemplated  by  the  statute.  It  is  true  that  these  references 
take  the  form  of  adversary  proceedings,  because  a  petition  is 
required  to  be  filed  by  the  claimant  and  defenses  are  inter- 
posed by  the  Government  through  its  Assistant  Attorney 
General.  Evidence  is  taken,  and  its  admissibility  and  mate- 
riality determined  by  the  rules  of  the  common  law.  The  wit- 
nesses are  examined  and  cross-examined  by  deposition  taken 
or  oral  examination  had,  but  not  before  the  court.  This 
evidence,  after  oral  argument,  is  submitted  with  the  plead- 
ings and  brief  of  both  parties  to  the  court,  who  thereupon 
make  up  their  findings  of  fact  The  function  of  the  court, 
therefore,  is  essentially  of  a  judicial  nature,  but  it  can  render 
no  final  judgment.  Its  right  to  proceed,  its  duty  to  act,  its 
authority  or  jurisdiction,  and  the  limits  of  either  are  to  be 
found  in  the  statute. 

As  above  stated,  this  court  held,  more  than  20  jrears  ago, 
that  in  a  reference  under  the  Tucker  Act  it  should  proceed 
to  investigate  and  determine  the  facts  and  report  them  to 
Congress,  regardless  of  the  status  of  the  claimant  as  to  loy- 
alty or  disloyalty  and  regardless  of  the  provisions  of  the 
Bowman  Act. 

The  fourteenth  section  of  the  Tucker  Act,  therefore,  grants 
to  the  court  jurisdiction  in  these  references,  for  Congress 
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has  not  only  the  right  to  refer  bills  to  this  court,  but  also  has 
the  right  to  define  the  classes  of  claims  which  the  court  shall 
consider  and  the  course  of  procedure  and  extent  of  action 
which  the  court  shall  take  in  any  claim  or  class  of  claims  that 
may  be  referred. 

And  this  brings  us  to  a  consideration  of  the  argument  for 
claimants  relative  to  the  conclusion  which  the  statute  con- 
templates the  court  may  make  in  characterizing  the  nature 
of  die  claim  or  demand. 

By  the  fourteenth  section  of  the  Tucker  Act  and  likewise 
by  section  151  of  the  Judicial  Code  the  court  is  required  to 
report  to  the  House  from  which  the  reference  came  the  facts 
in  the  case  and  the  amount,  where  same  can  be  liquidated, 
including  any  facts  bearing  upon  the  question  whether  there 
has  been  delay  or  laches  in  presenting  such  claim,  or  apply- 
ing for  such  grant,  gift,  or  bounty,  and  any  facts  bearing 
upon  the  question  whether  the  bar  of  any  statute  of  limita- 
tion should  be  removed  or  which  shall  be  claimed  to  excuse 
the  claimant  for  not  having  resorted  to  any  established  legal 
remedy,  together  with  such  conclusions  as  shall  be  sufficient 
to  inform  Congress  of  the  nature  and  character  of  the  de- 
mand, either  as  a  claim,  legal  or  equitable,  or  as  a  gratuity 
against  the  United  States,  and  the  amount,  if  any,  legally 
or  equitably  due  from  the  United  States  to  the  claimant; 
and  we  regard  the  latter  clause  as  an  important  one. 

The  meaning  of  the  phrase  ^^  a  claim  legal  or  equitable '' 
is  plain  when  found  in  a  statute  dealing  with  the  jurisdiction 
of  a  court,  and  especially  where  reference  is  had  to  a  Fed- 
eral court  given  jurisdiction  by  the  same  statute  of  ^^all 
claims  "  of  specified  character  in  respect  of  which  the  party 
would  be  entitled  to  redress  against  the  United  States  in  a 
court  of  law  or  equity  of  the  United  States  were  suable  (sec. 
145,  Judicial  Code),  because  Federal  courts  exercising  ju- 
dicial power  under  the  Constitution  proceed  with  controver- 
sies or  cases  at  law  or  in  equity  under  the  well-established 
meaning  of  the  terms  and  their  jurisdiction  can  not  be  ex- 
tended to  include  cases  or  controversies  not  arising  at  law 
or  in  equity. 


620  December  Term  1918-14.  [49  c.  cia. 

It  is,  however,  earnestly  argued  by  attorneys  for  the  claim- 
ants that  the  words  ^ legal  or  equitable"  as  used  in  the 
statute  should  not  be  construed  in  their  judicial  sense,  but 
that  they  should  be  given  what  is  termed  a  more  compre^ 
hensive  meaning,  and  th^t  a  daim  should  be  reported  as 
equitable  if  it  falls  within  such  comprehensive  meaning. 
As  illustrative  of  what  this  ^^  more  comprehensive  "  meaning 
of  ^equitable  claim"  may  include,  and  therefore  to  be  so 
reported,  we  are  referred  to  the  case  of  Umted  States  v. 
Realty  Co.^  163  U.  S.,  427.  The  question  involved  was  the 
right  of  the  disbursing  officers  of  the  Treasury  to  refuse  to 
pay  warrants  issued  for  sugar  bounties  to  Louisiana  plant- 
ers or  manufacturers  upon  the  ground  that  the  act  authoriz- 
ing the  bounties  was  unconstitutional.  The  court  preter- 
mitted decision  of  the  question  of  the  constitutionality  of  the 
enactment  and  turned  its  attention  to  the  question,  developed 
by  the  facts  of  the  case,  ^  whether  equitable  considerations 
can  attach  to  a  Claim  which  among  other  grounds  is  based 
upon  an  act  that  was  supposed  by  all  the  officers  of  the  Gov- 
ernment to  be  valid." 

Congress  had  appropriated  for  these  bounties  and  their 
payment  was  being  resisted.  The  court  was  therefore  called 
upon  to  decide  upon  the  right  of  Congress  to  have  made  the 
appropriation  and  held  that  as  Congress  has  the  power  to 
lay  and  collect  taxes,  etc,  ^^  to  pay  the  debts  "  of  the  United 
States,  Art  I,  sec  8,  the  appropriation  was  constitutional 
because,  as  was  said :  ^  The  term  ^  debts '  includes  those  debts 
or  claims  which  rest  upon  a  merely  equitable  or  honorary  ob- 
ligation and  which  would  not  be  recoverable  in  a  court  of 
law  if  existing  against  an  individual.  The  Nation,  speaking 
broadly  owes  ^  a  debt '  to  an  individual  when  his  claim  grows 
out  of  general  principles  of  right  and  justice;  when  in  other 
words  it  is  based  upon  considerations  of  a  moral  or  merely 
honorary  nature,  such  as  are  binding  on  the  conscience  or  the 
honor  or  an  individual  althou^  the  debt  could  obtain  no 
recognition  in  a  court  of  law." 

These  utterances  were  not  made  as  a  foundation  for  con- 
gressional action  but  in  vindication  of  what  Congress  had 
already  done,  and  the  view  we  take  in  no  wise  contravenes 
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the  principles  announced  by  the  Supreme  Court  On  the 
contrary,  we  think  that  in  confining  the  application  of 
^^ claims  legal  or  equitable"  as  used  in  the  Tucker  Act  to 
their  legitimate  and  ordinarily  accepted  signification  in 
courts,  we  are  following  the  course  suggested,  at  least,  by 
the  Supreme  Court,  following  directly  after  the  above  quo- 
tation : 

"Their  recognition  (the  'debts'  referred  to)  depends 
solely  upon  Congress,  and  whether  it  will  recognize  claims 
thus  founded  must  be  left  to  the  discretion  of  that  body." 

The  conclusion  which  the  statute  contemplates  the  court 
will  include  in  its  report  is  not  necessarily  a  legal  conclusion 
or  opinion,  but  such  a  conclusion,  whether  of  law  or  fact,  as 
will  acquaint  Congress  with  the  nature  and  character  of 
claimant's  '^  demand  "  either  as  a  claim  legal  or  equitable  or 
as  a  gratuity  and  the  amount  legally  or  equitably  due  where 
the  facts  show  it  is  a  legal  or  equitable  claim.  We  may 
assume  that  if  Congress  had  intended  to  invite  conclusions 
of  this  court  upon  the  questions  whose  ^'  recognition  depends 
solely  on  Congress,"  or  had  intended  to  ask  the  advice  of  the 
court  as  to  whether  the  claims  '^  are  based  upon  considera- 
tions of  a  moral  or  merely  honorary  nature,"  which  if  thus 
founded  ''  must  be  left  to  the  discretion  of  that  body,"  the 
Congress  would  have  made  its  intention  in  either  case  distinct. 
And  as  Congress  has  not  directed  such  an  expression,  it  is 
wiser  probably  for  this  court  not  to  offer  unsought  advice. 

These  views  with  reference  to  the  conclusions  this  court 
may  make  are  sustained  by  the  authorities  defining  the  func- 
tions of  this  court  to  which  we  have  referred  as  well  as  by 
the  decisions  upon  what  constitute  legal  or  equitable  claims. 

In  De  Oroofa  case^  1  C.  Cls.,  97,  the  court  had  imder  con- 
sideration a  joint  resolution  of  Congress  providing  for  the 
settlement  of  a  claim  '^  on  principles  of  justice  and  equity." 
It  was  there  said  by  Casey,  Ch.  J.,  that  the  direction  to  settle 
on  principles  of  equity  and  justice  thus  referred  to  is  not 
''that  vague,  undefined,  and  undefinable  sense  of  fairness 
and  right  which  would  be  as  different  in  different  cases  as  the 
varying  passions  and  prejudices  of  men.  But  we  imder- 
stand  and  suppose  it  to  mean  those  well-known  principles 
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which  form  the  common  and  general  standard  of  right  and 
justice  as  administered  in  our  courts  of  judicature  and  whidi 
control  and  regulate  the  affairs  of  life  between  man  and  man. 
For  law  and  justice  are  correlative  and  convertible  terms, 
and  equity  means  nothing  more  than  that  modification  of  die 
strict  technical  rules  of  law  in  their  application  to  a  given 
subject  which  guides  a  chancellor  in  the  administration  of 
equity  not  by  disregarding  or  overruling  the  law,  but  in  so 
applying  it  as  to  prevent  its  being  the  means  of  fraud  or  in- 
justice." 

In  that  case,  as  here,  the  insistence  was  that  by  the  terms 
of  the  reference  the  court  should  proceed  outside  of  the  rules 
of  equity  as  known  to  and  administered  by  courts  and  do 
^justice"  according  to  some  supposedly  wider  and  larger 
range  of  powers.    The  court  appositely  said : 

^^  Whatever  other  power  may  be  denied  to  Congress,  their 
right  to  prescribe  and  remilato  the  remedy  for  the  enforce- 
ment of  claims  against  me  United  States  will  scarcely  be 
disputed  nor  their  authority  to  direct  and  control  the  juris- 
diction of  this  or  any  other  statutory  court  over  any  particu- 
lar case  J  as  well  as  a  class  of  casesj  be  seriously  controverted.^ 
(Italics  ours.) 

This  case  was  affirmed  on  appeal,  5  WalL,  419.  See  also 
Western  Cherokee  Indians  v.  United  States^  27  C.  Cls.,  1; 
Old  Settlers*  case^  148  U.  S.,  427,  465;  Ingram^s  case,  82 
C.  Cls.,  147,  169. 

In  StovalPs  case^  26  C.  Cls.,  226-233,  in  an  opinion  by 
Judge  Nott,  the  court  refers  to  the  Tucker  Act  in  these 
words: 

^  It  follows  that  the  claimant  must  stand  or  fall  with  his 
leg^etl  rights:  that  the  relief  of  the  one  party  must  be  re- 
stricted to  the  obligations  of  the  other;  that  the  damages 
can  not  be  discretionary,  as  in  Congress,  and  that  there  can 
be  no  relief  to  the  claimant  until  he  has  establi^ed,  like 
other  plaintiffs  in  other  cases,  a  legal  liability  on  the  part 
of  the  defendants." 

The  references  are  made  "  for  the  investigation  and  deter- 
mination of  the  facts  "  (to  use  the  language  of  the  Judicial 
Code,  sec.  151),  and  for  certain  conclusions,  and  the  language 
of  the  coiut  in  what  appears  to  be  an  unanimous  opinion 
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delivered  by  Judge  Nott  in  Vanoe^a  case,  80  C.  Cls.,  252,  266, 
though  dealing  with  a  Bowman  Act  reference,  seems  appro- 
priate here : 

"It  therefore  behooves  the  court,  when  preparing  these 
findings  for  Congress,  to  so  frame  them  that  they  shall  give 
rise  to  no  misunderstanding  of  the  le^al  or  equitable  condi- 
tions of  the  case.  It  is  also  the  duty  of  the  court  to  so  frame 
them  that  they  shall  not  necessitate  in  Congress  a  needless  in- 
vestigation and  discussion  of  irrelevant  qu^ions  of  law.  The 
purpose  of  the  Bowman  Act  is  expressed  in  its  title,  ^An  act 
to  afford  assistance  and  relief  to  Congress  and  executive  de- 
partments in  the  investigation  of  claims  and  demands 
against  the  Government.'  It  is  not  the  purpose  of  the  act 
that  the  court  shall  assist  claimants  to  present  only  their 
side  of  a  case  to  Congress,  and  assuredly  not  to  present  it 
through  the  distorting  mediimi  of  an  erroneous  legal  theory 
having  the  apparent  sanction  of  a  judicial  tribimal,  when 
in  fact  no  such  sanction  is  intended.  The  end  and  object 
of  these  findings  in  congressional  cases  is  to  present  the 
material  facts  and  circumstances  properly  connected  with  a 
claim  in  such  a  form  that  the  petitioner's  case  will  be  ready, 
without  further  investigation,  for  the  exercise  of  the  legisla- 
tive discretion. 

"  To  the  end  of  presenting  a  case  to  Confess  so  that  it 
shall  then  be  ready  for  the  exercise  of  the  legislative  discre- 
tion, the  court  should  carefully  refrain  from  finding  facts 
which  imply  that  a  legal  right  was  impaired  when,  in  the 
opinion  of  the  court,  no  such  legal  right  existed." 

This  case  is  cited  in  West  Virginia  v.  United  States,  87 
C.  Cls.,  205,  in  the  court's  opinion,  by  Judge  Howry,  to  the 
proposition  that  "  Information  for  Congress  must  be  ascer< 
tained  in  strict  conformity  to  the  rules  of  judicial  procedure 
from  competent  and  admissible  evidence  taken  by  authority 
of  law,"  and  to  the  same  proposition  it  is  cited  in  Le  More's 
case  by  Judge  Peelle,  which  involved  a  Tucker  Act  reference. 
These  terms  have  a  well-defined  meaning,  and  it  may  often 
be  important,  in  order  to  show  the  status  and  nature  of  a 
claim,  that  the  court  state  a  conclusion  explanatory  of  that 
status  or  nature,  for  many  of  the  claims  coming  before  the 
court  are  very  old  and  are  of  the  description  called  "war 
claims."  Some  may  have  been  legal  claims  since  barred  by 
the  statute  of  limitations,  and  that  statute  operates  generally 
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on  the  remedy  as  to  debts.  Campbell  v.  Holtj  115  XT.  S.,  620. 
Some  claims  may  never  have  had  any  legal  status,  because 
of  disloyalty  of  the  claimant  or  for  otlier  causes.  Con- 
gress is  entitled  to  know  the  nature  and  character  of  the 
<^  demands,"  and  when  it  extends  the  statutory  jurisdiction 
or  authorizes  the  court  to  give  opinions  upon  the  merits  of 
claims  which  are  not  legal,  equitable,  or  justiciable  in  any 
court  it  will  be  time  to  enter  that  field  of  inquiry. 

^^  There  are  many  cases  against  natural  ju«:tice  whidi  are 
left  wholly  to  the  conscience  of  the  party  and  are  without 
any  redress, -equitable  or  legal.  And  so  far  from  a  court  of 
equity  supplying  universally  the  defects  of  positive  legisla- 
tion, or  peciuiany  carrying  into  effect  the  intent  as  contra- 
distinguished from  the  text  of  the  legislature,  it  is  governed 
by  the  same  rules  of  interpretation  as  a  court  of  law ;  and 
is  often  compelled  to  stop  where  the  letter  of  the  law  stops. 
It  is  the  duty  of  every  court  of  justice,  whether  of  law  or  of 
equity,  to  consult  the  intention  of  the  l^slature,  and,  in 
the  discharge  of  this  duty,  a  court  of  equity  is  not  invested 
with  a  larger  or  a  more  liberal  discretion  than  a  court  of 
law."    Story^s  Eq.  Jur.^  12. 

Combating  the  idea  that  a  court  may  determine  equitable 
rights  on  any  other  basis  than  the  settled  principles  of 
equity  jurisprudence.  Judge  Story  says  (ibid.,  p.  15) :  ^If, 
indeed,  a  court  of  equity  in  England  did  possess  the  un- 
bounded jurisdiction  which  has  been  thus  generally  ascribed 
to  it  of  correcting,  controlling,  moderating,  and  even  super- 
seding the  law,  and  of  enforcing  all  the  rights,  as  well  as 
the  charities,  arising  from  natural  law  and  justice,  and  of 
freeing  itself  from  all  regard  to  former  rules  and  precedents, 
it  would  be  the  most  gigantic  in  its  sway  and  the  most 
formidable  instrument  of  arbitrary  power  that  could  well 
be  devised." 

Where  by  the  Tucker  Act,  and  likewise  by  the  Judicial 
Code,  there  is  conferred  upon  the  Court  of  Claims  two  kinds 
of  jurisdiction,  of  which  we  have  spoken — the  one  jurisdic- 
tion to  hear  and  determine  and  to  render  final  judgments  in 
cases  or  controverisies  at  law  or  in  equity  involving  the  exer- 
cise of  judicial  power  in  its  constitutional  sense,  and  the  other 
jurisdiction  limited  by  statute  to  investigate  and  determine 
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facts  upon  congressional  references  and  report  them  with 
its  conclusions  to  the  HOuse  referring  the  bill,  it  seems  that 
the  language  of  the  statute  in  its  different  parts  descriptiye 
of  the  quality  of  the  claims  should  be  given  similar  construc- 
tion in  both  kinds  of  jurisdiction,  unless  it  plainly  appears 
that  Congress  intended  a  different  construction  should  be 
adopted  by  the  court. 

Becognizing  the  force  of  the  ruling  that  Congress  may  not 
'^  bring  imder  the  judicial  power  a  matter  which  from  its 
nature  is  not  a  subject  of  judicial  determination,"  Murray 
Y.  Hobohen^  18  How.,  272-284;  La  Ahra  SOv.  Min.  Co.  v. 
United  States^  175  U.  S.,  423-456;  Muakrai  case^  supra; 
Osborne  v.  Bank^  9  Wheat.,  819 ;  Smith  v.  Adams^  130  U.  S., 
167,  and  recognizing  also  that  ^^  there  are  matters  involving 
public  rights  which  may  be  presented  in  such  form  that  the 
judicial  power  is  capable  of  acting  on  them  and  which  are 
susceptible  of  judicial  determination,  but  which  Congress 
may  or  may  not  bring  within  the  cognizance  of  the  courts 
of  the  United  States  as  it  may  deem  proper,"  as  was  said 
by  the  Supreme  Court  in  Murray  v.  Hohoken^  18  How., 
272,  and  quoted  in  La  Ahra  SUv.  Min,  Co,  case^  175  U.  S., 
456,  we  may  well  hesitate  to  adopt  the  view  urged  upon  us 
that  Congress  in  using  the  term  '^  equitable  "  or  ^  equitably  " 
in  the  fourteenth  section  of  the  Tucker  Act  or  section  151 
of  the  Judicial  Code  intended  to  invoke  a  conclusion  of  this 
court  upon  the  merits  or  demerits  of  a  claim  in  that  sphere 
which  belongs  to  congressional  judgment,  where  Congress 
alone  can  act,  and  which  does  not  furnish  cases  or  contro- 
versies of  which  the  courts  have  cognizance. 

We  think  the  determination  of  such  a  question  ^^  must  in 
its  nature  be  one  for  Congress  to  decide  for  itself,"  Realty 
Co.  case^  163  U  S.,  444,  and  that  Congress  has  not  bestowed 
power  for  a  larger  judicial  expression  in  matters  of  reference 
than  is  bestowed  in  cases  of  controversies  coming  within  the 
court's  jurisdiction.  Where  we  say  a  claim  is  legal  or  equit- 
able, in  the  legal  sense  of  the  term,  we  may  feel  assured  that 
the  court  and  the  Congress  will  imderstand  the  terms  alike, 
but  where  we  say  the  claim  is  equitable  in  the  broader  sense 
mentioned,  without  so  defining  it,  we  may  understand  the 

72eT6*— C  o— VOL  49—16 10 


626  December  Term  1913-14.  [49  c  os. 


.^Lm 


OflmUB    of    the    C«mri. 

conclusion  in  one  sense  and  Congress  may  understand  it  in 
another.  It  is  for  Congress,  and  not  for  us,  to  say  whether 
the  jurisdiction  to  express  an  opinion  beyond  the  power  now 
given  shall  be  conferred. 

While  we  do  not  look  to  debates  in  Congress  upon  a  given 
measure  to  ascertain  the  meaning  of  an  act  as  actually 
passed,  Aldridge  v.  WiUiamSj  3  How.,  24;  Freight  Amh. 
casej  166  U.  S.,  290,  318,  it  may  be  said  here  (because  the 
matter  of  congressional  references  affects  only  the  Congress 
and  this  court)  that  the  question  we  have  discussed  was 
debated  to  an  extent  when  tiie  amendment  of  June  25,  1910, 
to  the  Tucker  Act  was  upon  its  passage  in  the  House;  and 
when  the  amendment  as  proposed  by  the  committee  having 
it  in  charge  was  further  amended  in  the  House  by  the  addi- 
tion of  the  words  '^  and  the  amount,  if  any,  l^ally  or  equit- 
ably due  from  the  United  States,''  61st  Cong.,  2d  sess.,  voL 
46,  pp.  8526-3527,  it  was  argued  pro  and  con  that  the  effect 
of  said  words  if  inserted  in  the  proposed  amendment  might 
give  the  conclusions  of  this  court  somewhat  the  effect  of  a 
judgment,  and  it  was  insisted  that  the  sole  purpose  of  the 
amendment  as  originally  proposed  was  to  secure  to  Congress 
such  aid  as  the  conclusions  called  for  would  furnish,  but  was 
not  intended  to  hamper  the  Congress  in  the  least  with  regard 
to  its  decision  in  dealing  with  claims,  either  as  to  their  merit 
or  their  payment — ^that  as  to  its  action  Congress  should  be 
entirely  free.  It  was,  therefore,  because  Congress  desired  to 
know  the  legal  status  of  a  claim  that  they  called  upon  the 
court  to  determine  in  its  conclusion  whether  any  amount  was 
legally  or  equitably  due  from  the  United  States. 

The  Congress  purposely  left  itself  free  to  deal  with  all  or 
any  questions  affecting  claims  according  to  its  judgment, 
and  it  seems  to  have  plainly  meant  that  a  conclusion  of  this 
court  as  to  ^Hhe  amount,  if  any,  legally  or  equitably  due 
from  the  United  States"  should  be  based  upon  legal  or 
equitable  principles  as  recognized  by  or  enforced  in  the 
courts;  and  it  also  seems  plainly  to  have  meant  by*  the 
amendment  that  it  neither  authorized  nor  invited  conclusions 
based  upon  those  more  or  less  undefined  considerations  of 
justice,  merit,  moral  obligation,  or  policy,  the  determination 
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of  which  belongs  to  the  political  department  of  the  Govern- 
ment. 

And  these  views  would  seem  to  be  reinforced  by  a  con- 
sideration of  the  provisions  of  the  Judicial  Code  applicable 
to  congressional  references.  Acquainted  as  they  were  with 
the  construction  which  this  court  had  given  the  Bowman 
Act  and  the  Tucker  Act  the  Congress  by  the  Judicial  Code 
(sec.  297)  repealed  the  Bowman  Act  in  terms  and  a  large 
part  of  the  Tucker  Act,  including  in  the  repeal  section  14 
of  the  latter,  and  yet  carried  into  the  Judicial  Code  parts  of 
both  of  said  acts,  which  parts  must  be  construed  together 
and  as  parts  of  one  enactment  when  we  are  considering  ref- 
erences by  either  House  of  Congress  to  this  court.  These 
references  are  henceforth  made  under  that  code,  and  by  sec- 
tion 151  thereof  it  is  provided  that  the  references  contem- 
plated may  be  made  to  this  court  for  ^^  the  investigation  and 
determination  of  facts,''  thus  by  its  express  language,  more 
clearly  than  was  theretofore  expressed  in  either  the  Bowman 
or  Tucker  Act,  evincing  the  purpose  of  the  reference  au- 
thorized by  the  statute.  And  this  purpose  being  now  dis- 
tinct it  follows  that  the  conclusions  of  law  which  are  desired 
are  intended  to  be  ancillary  to  the  main  purpose  of  the  ref- 
erence and,  therefore,  to  be  based  upon  the  established  prin- 
ciples of  law.  And  it  may  be  added  that  whether  section 
151  be  considered  as  amendatory  and  a  continuation  of  sec- 
tion 14  of  the  Tucker  Act,  or  as  a  new  enactment,  it  has  by 
the  inclusion  therein  of  the  words  ^^  for  the  investigation  and 
determination  of  facts  "  and  the  elimination  of  the  words  in 
the  Tucker  Act  directing  the  court  to  proceed  in  references 
thereunder  ^^in  accordance  with  the  provisions  of  the'' 
Bowman  Act  given  emphasis  to  the  intention  that  in  every 
reference  properly  made  there  shall  be  an  investigation  and 
determination  of  facts  and  a  report  thereon  unless  by  other 
parts  of  the  Judicial  Code  a  different  procedure  is  directed, 
the  exception  so  far  as  we  are  now  advised  being  that  class 
of  claims  covered  by  section  184. 

The  uniform  construction  given  the  Bowman  Act  in  ref- 
erences under  that  act  was  that  loyalty  of  the  claimant  was 
jurisdictional,  and  upon  his  failure  to  prove  loyalty  the 
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court  dismissed  bis  petition,  makiiig  no  report  of  the  facts 
to  either  House  of  Congress. 

A  different  construction  was  given  the  Tucker  Act  in  ref- 
erences to  the  court  thereunder,  and  loyalty  of  the  claimant 
was  not  regarded  as  jurisdictional,  Dawdy^s  case  and  others 
cited,  9upra. 

It  hence  follows  that  the  court  dismissed  the  petition  or 
reported  the  facts  where  loyalty  was  not  proven  according 
as  the  reference  was  imder  the  Bowman  or  Tucker  Act 

The  Judicial  Code  adopted  in  1911,  effective  January  1, 
1912,  in  its  repealing  provisions,  sec  297,  declares  that  the 
Bowman  Act  is  repealed,  and  a  large  part  of  the  Tucker  Act 
(all  except  sections  4, 5, 6,  7,  and  10  thereof)  is  also  repealed, 
the  repeal  including  section  14.  But  there  are  reenacted 
several  sections  of  the  Bowman  Act  and  a  large  part  of  the 
Tucker  Act.  For  instance,  section  151  of  the  Judicial  Code 
is  section  14  of  the  Tucker  Act  as  amended  June  25,  1910, 
86  Stat  L.,  837,  with  the  changes  above  noted,  and  the 
proviso  in  section  151  is  taken  from  the  thirteenth  section  of 
the  Tucker  Act  with  some  change  of  verbiage.  Section  145 
is  a  substantial  reproduction  of  section  1  of  the  Tucker  Act 
Sections  184  and  185  of  the  Judicial  Code  are  the  same  as 
sections  4  and  5  of  the  Bowman  Act  relating  to  '*  stores  and 
supplies  "  and  make  loyalty  a  jurisdictional  fact  in  cases  of 
congressional  references  involving  claims  for  stores  and 
supplies. 

It  thus  appears  that  a  bill  providing  for  the  payment  of 
a  claim  for  stores  and  supplies  when  referred  imder  the 
Tucker  Act  would,  under  the  practice  heretofore  adopted 
in  the  court,  be  investigated,  and  the  facts  reported  to 
Congress;  whereas  if  a  bill  having  a  similar  purpose  be 
referred  under  the  Judicial  Code  it  would,  upon  a  failure 
of  the  claimant  to  prove  loyalty,  be  dismissed  without  any 
report  of  facts  to  Congress. 

In  view  of  the  subsequent  reenactment  in  the  Judicial 
(Oode  of  parts  of  the  Bowman  Act,  as  above  shown,  we  may 
seriously  consider  whether  the  proper  procedure  in  matters 
of  reference  heretofore  made  and  yet  unacted  on  under  the 
Tucker  Act  should  not  be  controlled  by  the  method  of  pro- 
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cedure  prescribed  for  references  under  the  Judicial  ^Code. 
The  intention  of  Congress  by  the  enactment  of  sections  184 
and  185,  and  perhaps  others  of  the  Judicial  Code,  that 
loyalty  in  some  cases  shall  be  jurisdictional  is  clearly  indi- 
cated, and  to  the  end  that  there  may  be  harmony  of  action 
in  identical  classes  of  claims  sent  under  the  Tucker  Act  or 
under  the  Judicial  Code  we  may  be  called  upon  to  determine 
whether  the  court  should  not  take  in  references  under  the 
Tucker  Act  the  same  course  it  must  now  take  in  references  of 
identically  the  same  class  of  cases  coming  imder  the  Judicial 
Code;  as  also  whether  the  repeal  of  the  Bowman  Act  does 
not  deprive  the  court  of  any  authority  to  act  further  upon 
references  transmitted  thereunder.  Those  questions  are  not 
directly  before  us  here. 

But  section  299  of  the  Judicial  Code  saves  certain  rights 
which  are  not  to  be  affected  by  the  adoption  of  the  Judicial 
Code.  Whether  this  section  is  applicable  to  congressional 
references  of  bills  to  this  court,  quoere. 

In  the  Sears  case,  referred  under  the  Judicial  Code,  where 
the  petition  is  based  upon  a  claim  for  stores  and  supplies,  the 
court  will  enter  an  order  that  loyalty  is  not  proven,  and 
therefore  dismissing  the  petition,  in  accordance  with  sections 
184  and  185  of  the  Judicial  Code  and  because  the  enactment 
directs  us  so  to  do.  "  • 

In  the  Parsons  case  the  defendants'  motion  for  a  new  trial 
will  be  granted. 

In  the  Lacy  case  the  defendants'  motion  for  a  new  trial 
will  be  allowed. 

In  the  other  cases  set  out  in  the  beginning  of  this  opinion 
the  motions  to  dismiss  for  want  of  jurisdiction  will  be 
overruled. 

HowEY,  Judge^  concurring: 

I  concur  in  the  foregoing  opinion,  and  add  that  while  in 
some  cases  conclusions  by  the  court  have  been  stated  to  the 
effect  that  the  particular  claim  reported  upon  was  equitable 
^'  in  the  sense  that  the  Government  had  received  a  benefit," 
the  qualifying  clause  clearly  indicated  that  the  purpose  was 
not  to  define  the  claim  as  legal  or  equitable  in  the  juridicial 
sense. 
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It  has  been  the  purpose  and  practice  of  the  court  to  ob- 
serve the  line  of  demarcation  between  claims  which  are  legal 
or  equitable  in  the  juridical  sense  and  those  which  as  regards 
their  merit  must  be  determined  by  the  legislative  branch. 


THE  BRIG  "  BEE." 

THE  INSURANCE  CO.  OF  NORTH  AMERICA  v.  THE 

UNITED  STATES. 

[Fiench  Spollatioiis,  468.    Decided  October  26, 1914.] 

On  the  Proofs. 

The  brig  Bee,  carrying  a  certiflcate  of  American  ownerahip  but  not 
registered,  was  seized  while  on  a  commercial  voyage  ftom 
Edenton,  N.  C,  to  the  island  of  Barbados  and,  with  her  cargo 
was  condemned  by  the  French  tribunal  of  commerce  in  De- 
cember, 17d8,  after  the  abrogation  of  the  treaty  of  1778w 
L  Where  the  cargo  of  the  vessel  seized  has  not  been  properly  docu- 
mented the  condemnation  of  the  cargo  was  l^al,  and  the 
owners  and  insurers  thereof  are  not  entitled  to  recovery 
therefor  under  the  authority  of  the  Betsey  oa$e.  36  G.  dSL, 
266. 

IL  Where  a  vessel  at  the  time  of  seizure  carried  a  certiflcate  showing 
the  ownership  to  be  in  a  citizen  of  the  United  States  and  is 
later  condemned,  such  seizure  and  condemnation  is  iUegal, 

» 

and  the  insurers  of  the  vessel  are  entitled  to  indemnity  fbr 
the  insurance  paid  thereon. 

The  Reporter's  statement  of  the  case: 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  The  brig  BeCy  whereof  Denton  James  was  then  master, 
sailed  on  a  conmiercial  voyage  on  October  22,  1798,  from 
Edenton,  N.  C,  bound  to  the  island  of  Barbados.  While 
peacefully  pursuing  her  said  voyage  she  was  seized  on  the 
high  seas  on  November  24, 1798,  by  the  French  privateer  La 
Resolue,  Capt.  Anthony  Friol.  When  the  brig's  papers 
were  handed  to  the  captain  of  the  privateer,  the  first  that  he 
came  across  was  the  role  d'^quipage,  and  finding  the  brig 
to  be  American  property,  he  took  no  more  pains  to  examine 
the  rest  of  the  papers,  but  placed  a  prize  master  and  crew 
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on  board  and  carried  the  vessel  into  Guadaloupe.  Both 
vessel  and  cargo  were  condemned  on  December  12,  1798,  by 
the  commercial  tribmial  in  the  island  of  Guadaloupe, 
whereby  both  vessel  and  cargo  became  a  total  loss  to  the 
owners  thereof. 

The  grounds  of  condemnation  in  the  decree  were  as 
follows : 

^'Considering  that  the  American  schooner  Bee^a  expedi- 
tions are  not  conformable  to  the  formalities  prescribed  by 
law;  that  the  invoice  is  not  signed  by  any  constituted  au- 
thorities; that  the  bill  of  lading  is  not  signed  at  all;  that 
the  role  of  equipage  is  not  made  before  witnesses  nor  at- 
tested by  a  naval  officer;  that  the  notary's  signature,  only 
one^  is  not  even  attested ;  considering  in  fine  that  he  has  no 
register ;  that  two  persons  only  have  ^ven  a  light  certificate 
at  the  foot  of  the  role  of  equipage ;  informed  that  the  said 
schooner  was  the  property  of  benjamin  Coakley;  that  those 
two  signatures  are  not  attested;  and  that  the  body  of  that 
certificate  is  not  equivalent  to  a  register." 

II.  The  brig  Bee  was  a  vessel  of  he  United  States  carrying 
a  certificate  of  ownership  but  without  a  register.  She  was 
owned  solely  by  Benjamin  Coakley,  a  citizen  of  the  United 
States,  residing  in  Edenton,  N.  C.  The  vessel  at  the  time 
of  capture  was  "^  orth  at  least  the  sum  insured  thereon. 

III.  The  cargc  of  the  Bee  at  the  time  of  capture  consisted 
of  shingles,  staves,  and  headings,  and  was  owned  solely  by 
Ben j  amin  Coakley,  the  owner  of  the  vessel.  But  it  does  not  ap- 
pear that  the  vessel  carried  any  competent  documents  to  estab- 
lish the  neutrality  of  said  cargo  before  the  French  court. 

IV.  December  27,  1798,  Samuel  S.  Cooper,  as  agent  for 
Benjamin  Coakley,  effected  insurance  on  the  vessel  in  the 
sum  of  $1,250  in  the  office  of  the  Insurance  Company  of 
North  America,  paying  therefor  a  premium  of  17^  per  cent. 

Thereafter  said  company  duly  paid  said  insured  the  sum 
of  $1,225,  being  in  full  for  a  total  loss,  less  the  customary 
abatement  of  2  per  cent. 

December  27, 1798,  Samuel  S.  Cooper,  as  agent  for  Benja- 
min Coakley,  effected  insurance  on  the  cargo  in  the  sum  of 
$750  in  the  office  of  the  Insurance  Company  of  North 
America,  paying  therefor  a  premium  of  17^  per  cent. 
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Thereafter  said  company  duly  paid  said  insured  the  sum 
of  785,  being  in  full  for  a  total  loss,  less  the  customary  abate- 
ment of  2  per  cent 

y.  The  Insurance  Company  of  North  America  is  duly  in- 
corporated under  the  laws  of  the  State  of  Pennsylvania. 

Said  claim  was  not  embraced  in  the  convention  between 
the  United  States  and  the  Republic  of  France  concluded  on 
the  80th  of  April,  1803.  It  was  not  a  claim  growing  out  of 
the  acts  of  France,  allowed  and  paid  in  whole  or  in  part 
under  the  provisions  of  the  treaty  between  the  United  States 
and  Spain  concluded  on  the  22d  of  February,  1819,  and  was 
not  allowed  in  whole  or  in  part  imder  the  provisions  of  the 
treaty  between  the  United  States  and  France  of  the  4th  of 
July,  1831. 

The  claimants  are  the  owners  of  said  claim,  which  has 
never  been  assigned. 

GONGLrSlONS  OF  lAW. 

The  court  decides  as  conclusions  of  law  that  said  seizure 
and  condemnation  of  the  vessel  were  illegal,  and  the  owners 
and  insurers  had  valid  claims  of  indemnity  therefor  upon 
the  French  Government  prior  to  the  ratification  of  the  con- 
vention between  the  United  States  and  the  French  Republic 
concluded  on  the  30th  day  of  September,  1800;  that  said 
claim  was  relinquished  to  France  by  the  Government  of  the 
United  States  by  said  treaty  in  part  consideration  of  the  re- 
linquishment of  certain  national  claims  of  France  against 
the  United  States;  and  that  the  claimants  are  entitled  to 
the  following  sum  from  the  United  States : 

The  president  and  directors  of  the  Insurance  Company  of 
North  America,  one  thousand  two  hundred  and  twenty-five 
dollars,  $1,225. 

But  that  the  condemnation  of  the  cargo  was  legal,  the 
same  not  having  been  properly  documented,  and  the  owners 
and  insurers  thereof  are  entitled  to  no  recovery  therefor, 
dollars,  $1,226. 
C.  Cls.,  261. 

No  person  claiming  to  represent  Benjamin  Coakley  has 
appeared  herein. 
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Mr.  Thomas  Stokes  fcr  the  plaintiff.  Mr.  J.  Bwyard 
Henry  was  on  the  brief. 

Mr.  JoJvn  W.  Trainery  with  whom  was  Mr.  Assistant  At- 
torney Oeneral  Huston  Thompson^  for  the  defendant& 

Babney,  Judge j  delivered  the  opinion  of  the  court: 

The  American  brig  Bee  was  seized  and,  together  with  her 
cargo,  was  condemned  by  the  French  tribunal  of  commerce 
sitting  in  the  island  of  Guadeloupe  in  December,  1798,  after 
the  abrogation  of  the  treaty  of  1778.  It  appears  from  the 
decree  of  condemnation  that  ^'the  invoice  is  not  signed  by 
any  constituted  authorities  "  and  that ''  the  bill  of  lading  is 
not  signed  at  all."  There  appears  in  the  record  a  copy  of  a 
bill  of  lading  which  is  signed  and  a  copy  of  an  invoice  which 
is  not  signed.  This  makes  some  incongruity  in  the  evidence 
in  the  case,  but,  taken  together,  we  think  it  comes  within  the 
case  of  the  Betsey^  86  C.  Cls.,  256,  and  that  it  must  be  held 
that  the  cargo  was  properly  condemned. 

As  to  the  vessel,  another  question  is  presented.  As  to 
her  indentity,  the  decree  recites  '^  that  two  persons  only  have 
given  a  light  certificate  at  the  foot  of  the  role  of  equipage; 
informed  that  the  said  schooner  was  the  property  of  Benja- 
miji  Coakley;  that  those  two  signatures  are  not  attested; 
and  that  the  body  of  the  certificate  is  not  equivalent  to  a 
register."  It  thus  appears  that  the  Bee  was  a  foreign-built 
vessel  not  entitled  to  registry  and  carried  some  paper  pur- 
porting to  be  a  certificate  of  American  ownership.  In  sev- 
eral places  in  the  decree  the  vessel  is  mentioned  as  the 
'^American  schooner  Bee^^^  and  in  the  protest  it  is  stated 
that  the  captain  of  the  French  privateer  foimd  her  to  be 
"American  property."  It  appears  in  the  record  that  Ben- 
jamin Coakley,  at  Edenton,  N.  C,  the  port  from  whence  the 
Bee  sailed,  on  the  13th  of  April,  1799,  made  oath  that  he 
was  an  American  citizen  and  the  sole  owner  of  the  schooner 

Bee. 

In  the  case  of  the  Amiable  Nancy ^  3  Wheat.,  561,  the 
Supreme  Court  held  that  the  mere  absence  of  all  papers 
affords  no  just  cause  of  condemnation,  but  is  only  a  just 
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cause  of  suspicion  which  may  be  explained  on  the  prepara- 
tory examination.  The  same  doctrine  was  laid  down  in  an 
opinion  by  Howry,  J.,  in  the  case  of  the  Schooner  HazardL 
39  a  Cls.,  376. 

In  the  case  before  us  the  decree  of  condemnation  states 
no  claim  that  the  vessel  carried  contraband  goods  or  had  in 
anywise  violated  any  of  the  duties  of  a  neutral.  She  was 
condemned  on  the  sole  groimd  that  the  certificate  of  owner- 
ship was  not  satisfactory  to  the  court,  and  yet  in  the  very 
decree  of  condemnation  she  is  three  times  declared  to  be  an 
American  vessel.  In  the  same  instrument  the  tribunal 
acknowledges  information  that  she  is  the  property  of  Ben- 
jamin Coakley,  who,  as  before  stated,  is  shown  to  have  been 
an  American  citizen. 

It  thus  appears  that  the  French  tribunal  which  con- 
demned this  vessel  had  before  it  proof  that  the  vessel  was 
the  property  of  an  American  citizen,  and  had  in  no  manner 
violated  any  of  the  obligations  of  a  neutral. 

Taking  these  items  of  proof  together  we  are  inclined  to 
hold  that  the  Bee  carried  a  certificate  which  sufficiently 
identified  her  as  being  the  property  of  an  American  citizen. 
The  decree  (as  translated)  says  that  it  was  a  ^  light  **  cer- 
tificate, doubtless  thereby  meaning  that  a  certificate  of  that 
character  was  not  equivalent  to  a  register,  as  afterwards 
stated.  But,  as  stated,  they  obtained  from  it  the  informa- 
tion that  she  was  owned  by  Benjamin  Coakley,  who  appears 
to  have  been  an  American  citizen,  and  that  was  all  the  in- 
formation it  was  necessary  for  it  to  convey. 

^'A  certificate  or  passport,  therefore,  from  the  sovereign  of 
the  fla^,  or  a  certificate  from  one  of  his  consuls,  that  the 
vessel  is  owned  by  one  of  his  citizens  or  subjects  will  be  a 
sufficient  assurance  that  the  flag,  for  international  purposes, 
is  rightfuUy  carried.  ♦  ♦  ♦  Nonr^istered  ships  on  the 
high  seas  owned  by  citizens  of  the  United  States  will  be 
protected  by  the  Government  of  the  United  States,  so  far 
as  concerns  their  relations  to  foreign  States.''  3  Wharion*g 
International  Law^  sec  410,  p.  663. 

Alexander  Hamilton,  in  a  letter  to  the  collector  of  the  port 
of  New  York,  May  13,  1793,  said :  "  Our  property,  whether 
in  the  form  of  vessels,  cargoes,  or  anytiiing  else,  has  a  rij^t 
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to  pass  the  seas  untonched  by  any  nation  by  the  law  of 
nations ;  and  no  one  has  a  right  to  ask  where  a  vessel  is  built, 
but  where  is  she  owned?  "    Id.,  same  section,  p.  665. 

'^A  vessel  owned  by  a  citizen  of  the  United  States  may 
carry  its  flag  and  enjoy  the  protection  of  its  Government  on 
the  high  seas,  although  from  the  fact  that  she  is  foreign 
built  or  for  some  other  cause  she  can  not  become  a  registered 
vessel  of  the  county."    Taylor^s  International  Law^  sec.  264. 

The  conclusion  of  the  court  is  that  the  insurers  of  the 
vessel  are  entitled  to  indemnity  for  the  insurance  paid  upon 
the  vessel,  but  not  for  insurance  paid  upon  the  cargo,  and  the 
case  will  be  so  reported  to  Congress,  together  with  a  copy 
of  this  opinion. 

GAEL  U.  ACKERLIND,  ADMINISTRATOR  OF  THE 
ESTATE  OF  ERICK  LIND,  DECEASED,  v.  THE 
UNITED  STATES. 

[No.  20161.    Decided  November  23,  1914] 

On  the  Proofs. 

In  March,  1906,  a  contract  in  two  parts  was  entered  Into  between 
Erick  Lind,  since  deceased,  and  the  United  States  acting  by  a 
purchasing  pay  offlcer  of  the  Navy  pay  office,  New  York,  for 
the  transportation  and  delivery  of  coal  to  such  place  in  the 
naval  coal  depot,  Sangley  Point,  Manila  Bay,  as  the  com- 
mandant thereof  may  direct,  and  this  suit  seeks  a  reforma- 
tion of  the  contract  and  Judgment  for  certain  items  dis- 
allowed by  the  accounting  officers  of  the  Treasury. 
I.  The  right  to  reform  a  written  instrument  so  as  to  make  it  speak 
the  intention  of  the  parties  when,  by  a  mutual  mistake  of  the 
parties,  the  terms  of  the  agreement  between  them  are  not  cor> 
rectly  expressed  in  the  instrument  as  written  is  unquestioned. 

II.  The  reformation  of  written  contracts  for  fraud  or  mistake  is  an 

ordinary  head  of  equity  Jurisdiction,  and  this  court  has  Juris- 
diction under  the  statute  to  reform  contracts  as  courts  of 
equity  may. 

III.  Where  the  agreement,  as  reduced  to  writing,  omits  or  contains 

terms  or  stipulations  contrary  to  the  common  Intention  of 
the  parties  the  instrument  will  be  corrected  so  as  to  make  It 
conform  to  their  real  intent 
IV.  Where  the  relief  is  sought  upon  the  ground  of  mistake  alone, 
there  being  no  fraud  or  questionable  conduct,  the  mistake 
must  be  mutual  and  not  merely  the  mistake  of  one  of  the 
parties 
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y.  Where  a  contract  has  been  executed  th^re  is  a  strong  {Resump- 
tion to  be  indulged  that  it  OMrrectly  expresses  the  intention  of 
the  parties.  This  presumption  is  not  easily  removed,  and  the 
burden  of  proof  is  upon  the  party  seeking  the  reformatioii. 

VI.  It  is  a  well  settled  doctrine  that  one  who  deals  with  a  CtoTem- 
ment  official  Is  bound  to  know  the  extent  of  his  authority. 
YII.  The  proof  of  the  mutual  mistake  which  is  relied  on  to  reform  a 
written  instrumoit  must  refer  to  a  mistake  which  both  parties 
made  when  th^  executed  it  and,  therefore,  to  some  agreement 
between  them  which  is  not  correctly  expressed  in  the  writtoi 
Instrument 
Vni.  Where  the  statute  requires  contracts  to  be  in  writing  and  signed 
by  the  contracting  parties,  it  is  the  duty  of  the  contractor  to 
see  that  the  contract  correctly  expresses  his  Intoitions  before 
signing  it;  and,  if  it  does  not  do  so,  he  must  bear  the  con- 
sequences of  his  own  neglect 

IX.  The  power  to  reform  an  instrum^it  is  broad  in  the  s^ise  of 
being  an  extraordinary  power,  which,  like  that  of  cancel- 
lation, ought  not  to  be  exercised  except  in  a  clear  case. 

X  Delivery  "alongside"  a  wharf  or  lighter  generally  means  that 
the  delivery  is  made  by  a  discharge  ''at  the  end  of  the 
ship's  tackle  "  on  the  wharf  or  lighter,  but  this  general  role 
may  be  governed  by  the  terms  of  an  express  contract  regu- 
lating the  discharge. 
XI.  The  custom  or  usages  of  trade  may  be  employed  to  explain 
words  or  phrases  of  doubtful  signification  or  which  may  be 
understood  in  different  senses,  but  not  to  contradict  the  ex- 
press terms  of  a  contract  nor  those  implied  terms  which  are 
necessarily  Inconsistent  with  the  custom  or  usage. 

XII.  It  is  a  court's  duty  to  construe  the  entire  contract  without  ex- 

cluding any  of  its  terms,  if  possible,  and  with  reference  to 
all  and  every  of  its  provisions. 

XIII.  Where  the  contract  guaranteed  a  certain  depth  of  water  at 

a  wharf  and  the  question  arose  as  to  whether  if  there  was 
a  greater  depth  at  a  particular  time  the  ship  should  have 
been  taken  to  the  wharf  instead  of  discharging  "In  the 
stream,"  it  is  incumbent  on  the  complaining  party  to  show 
the  depth  to  be  in  excess  of  the  guaranteed  depth,  and  if 
the  depth  is  affected  by  tides  he  must  show  the  tidal  condi- 
tion at  the  particular  time. 

XIV.  The  rule  that  a  condition  or  status  once  shown  to  exist  is 

presumed  to  continue  in  the  absence  of  proof  to  the  con- 
trary presupposes  that  the  fact  relied  upon  has  the  quality 
of  being  continuous.  It  is  not  therefore,  applicable  to  meie 
tidal  conditions  which  are  variable^ 
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XV.  Where  the  duty  of  discharging  a  ship's  cargo  was  upon  the 
defendant,  who  used  the  owner's  appliances,  including  an 
engine,  with  the  owner's  knowledge  and  consent,  and  the 
engine  broke  down  in  the  reasonable  use  thereof  it  will  be 
considered,  upon  the  question  of  demurrage  caused  by  delay 
incident  to  the  breaking  down  of  the  engine,  that  the  rela- 
tion of  the  parties  as  to  said  engine  was  that  of  bailor  and 
bailee,  and  In  such  case  the  bailor  and  owner  impliedly 
represented  that  the  oigine  is  reasonably  suited  to  the 
contemplated  use. 
XVL  Where  a  plaintiff  seeks  to  recover  back  port  diarges  levied 
against  his  vessel  by  customs  authorities  of  the  Philippines 
upon  the  theory  alleged  by  him  that  the  vessel  was  exempt 
under  the  provisions  of  section  16  of  the  act  of  March  3, 
1905,  33  Stats.,  928,  he  must  show  that  the  vessel  belonged 
to  or  was  employed  in  the  service  of  the  United  States;  that 
is,  that  she  was  subject  to  the  control  of  the  United  States 
and  not  to  the  control  of  the  other  party. 
XYII.  Where  the  general  owner  retains  the  possession,  conunand, 
and  navigation  of  the  vessel  and  contracts  to  carry  a  cargo 
of  freight  for  the  voyage,  the  charter  party  is  a  contract  of 
affreightment,  sounding  in  covenant. 

The  Reporter's  statement  of  the  case: 

The  following  are  the  facts  of  the  case  as  found  by  the 
court: 

I.  On  March  2, 1905,  a  contract,  in  two  parts,  was  entered 
into  between  the  claimant's  decedent  herein  and  the  United 
States,  acting  by  Lawrence  6.  Boggs,  purchasing  pay  officer. 
Navy  pay  office.  New  York,  for  the  transportation  and  de- 
livery of  coal  at  such  place  in  the  naval  coal  depot,  Sangley 
Point,  Manila  Bay,  P.  I.,  as  the  commandant  thereof  may 
direct,  which  said  contract  is  set  out  in  full  in  the  statement 
preceding  the  opinion  of  the  court  on  the  question  of  the 
reformation  of  the  contract. 

The  parts  of  the  contract  which  are  material  to  the  case 

aside  from  the  question  of  reformation  of  the  contract  are  as 

follows : 

"4.  Each  ship  *  *  * ,  when  loaded  to  sail  imme- 
diatdy  and  directly  for  Cavite;  upon  arrival  there  to  report 
to  the  commandant  and  be  subject  to  his  orders  in  the 
matter  of  discharge. 
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**  6.  All  expenses  of  loading  to  be  borne  b;  the  contractors; 
the  Gtovemment  discharges  cargo  at  its  expense. 

"  6.  The  Government  guarantees  but  twenty  (20)  feet  of 
water  at  coaling  wharf,  Sanglej  Point 

**7.  Cargo  to  be  discharged  at  the  rate  of  400  tons  per 
day  for  such  part  of  cargo  as  may  be  neceesaiy  to  discharge 
in  the  bay  to  enable  a  vessel  of  deep  draft  to  go  to  the  wharf, 
and  600  tons  per  day  at  wharf,  Sundays  and  legal  holiday 
excepted  in  each  instance,  or  the  Government  pays  demur- 
rage at  tiie  rate  of  8  cents  per  ton  per  day  on  the  net  regis- 
tered tonnage  of  the  vessel  for  any  detention  caused  by  the 
Government  (through  fault  of  its  own)  not  discharging  at 
tiie  above-named  rates,    *    *    *. 

"  8.  Each  cargo  to  be  delivered  in  good  condition  altmg- 
side  the  wharf  or  alontrside  any  vessu  or  lighter  where  the 
carrier  can  safely  lie  anoat,  as  may  be  directed  by  the  com- 
mandant 

"  13.  While  an  average  daily  discharge  of  400  tons  in  the 
stream  and  600  tons  at  the  wharf  is  guaranteed,  the  com- 
mandant will  be  instructed  to  discharge  the  cargo  as  expedi- 
tiously as  practicable  with  a  view  or  exceeding  these  rates 
without  working  overtime." 

n.  Claimant's  decedent  used  seven  vessels  in  the  trans- 
portation of  tiie  coal  under  said  contract,  namely,  the  Knight 
of  St.  Qeorge,  SeUdon,  Coronation,  Croydon,  Kdvimhank, 
Fitzdarence,  and  the  Ealibia,  and  one  vessel,  the  Needles, 
was  used  to  transport  coal  under  a  contract  dated  July  3, 
1905.  On  all  of  said  vessels,  except  the  Kelvinbank  and 
Fitaclarence,  demurrage  is  claimed. 

III.  The  dates  of  arrival  of  said  vessels  and  of  the  dis- 
charge of  their  respective  cargoes  are  as  follows : 


SSSSea. 


OlBtOMI*.. 


ESSta".',""! 

KdTtDbuk... 


MMdki... 


Km Jau It, UO p. m. 

Mp.  tn Inn*  Milium. 

.*.m, _,._.. ..   JnzivM,  (JDp.  m- 

p. m....' I  Julrl,  11  m. 

n*.Di. I  Ai4^.1lp.m. 

)Dp.  m I  JqIt  St,  lip,  m. 

np,  m Aoa.  18,  4  p.m. 

ip.  m Oct.  Il,Sp.in. 


IV.  The  whole  cargoes  of  the  Knight  of  St.  George, 
Coronation,  Kalibia,  and  Needles  were  discharged  in  the 
stream.    Tlie  Sdtdon  discharged  740  tons  in  the  stnam, 
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4,681  tons  at  the  wharf,  and  the  balance  of  cargo,  676  tons, 
was  discharged  in  the  stream. 

The  Croydon  was  taken  to  the  wharf  upon  arrival,  at 
which  time  she  was  drawing  22  feet  6  inches,  and  discharged 
8,683  tons  there  and  the  balance  was  discharged  in  the 
stream. 

V.  Under  the  terms  of  the  contracts  claimant's  decedent 
was  paid  for  all  demurrage  due  cm  said  vessels  on  the  basis 
of  discharge  at  the  rate  of  400  tons  a  day  for  the  number  of 
tons  sufficient  to  lighten  ship  to  20  feet  draft  and  600  tons  a 
day  thereafter,  except  on  the  KaUhia  and  the  Needles^  on 
which  there  was  demurrage  on  said  basis  of  $238.12,  which 
was  disallowed  by  the  accounting  officers  of  the  Treasury. 

VI.  The  vessels  on  which  demurrage  is  claimed  could  have 
been  lightened  to  a  draft  of  22  feet  6  inches  upon  the  fol- 
lowing loads: 

Knight  of  St  George 6,900 

SelBdon 6,079 

Ooronation 6, 800 

Croydon 5, 580 

Kalibla 6,886 

Needles 6. 357 

and  if  the  commandant  was  required  to  discharge  each 
vessel  at  the  rate  of  400  tons  a  day  for  the  nimiber  of  tons 
sufficient  to  lighten  ship  to  22  feet  6  inches,  and  600  tons  a  day 
thereafter,  claimant's  decedent  would  be  entitled  to  demur- 
rage on  three  of  said  vessels,  namely,  the  Knight  of  St 
George^  KdHbiOy  and  Needles^  to  the  amount  of  $1,128.81. 

VII.  In  the  course  of  the  discharge  of  the  cargoes  of  said 
vessels  the  following  expenses  were  incurred  and  paid  for 
by  claimant's  decedent,  namely : 

For  coal $1,110.68 

For  donkeyman'B  wages 60.06 

For  coal  passer's  wages 10. 16 

For  otter's  wages 4. 20 

For  engineer's  and  officer's  wages  overtinie  at 

nlgbt 21. 00 

For  oU 18. 50 

For  rope  and  gear  supplied 74. 76 

For  wear  and  tear  of  gear 100. 00 

Total 1,899.84 
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Vin.  Said  vessels  were  required  to  pay  upon  arrival  at 
Manila  to  the  customs  officials  of  the  Philippine  Islands  port 
charges  as  follows: 

Tonnage  does $1,279.64 

Entrance  and  clearance  stamps 86.00 

Oyertime,  extra  services  of  customs  employeesu.         SL  87 

Total 1,877.41 

IX.  While  discharging  the  cargo  of  the  Knight  of  St. 
Oeargsj  a  steam  connection  on  the  donkey  boiler  belonging 
to  the  G^p  blew  out,  causing  a  delay  of  19^  hours,  for  which 
no  allowance  was  made  to  claimant's  decedent  in  comput- 
ing the  time  occupied  in  discharging  cargo  in  excess  of 
lay  days.  If  the  claimant's  decedent  should  not  be  charged 
with  the  time  lost  by  said  accident  to  the  donkey  boiler  then 
he  is  entitled  to  demurrage  amounting,  at  the  contract  rate, 
to  $192.85. 

* 

Mr.  WiUiam  B.  King  for  the  plamtiff.  King  dk  King 
were  on  the  brief. 

The  Philippine  government  is  a  subsidiary  governmental 
agency  created  by  acts  of  Congress  (acts  of  July  1,  1902, 
32  Stat.  L.,  691,  and  Feb.  6,  1905,  33  Stat.  L.,  689)  and 
under  the  authority  and  control  of  the  United  States.  The 
authorities  in  the  Philippine  Islands,  appointed  under  these 
acts  of  Congress,  refused  to  recognize  the  claimant's  right 
to  free  entry  and  exacted  tonnage  ohaiges  and  other  dues 
from  this  vessel.  This  is  a  breach  of  the  contract  on  the 
part  of  the  United  States.  It  is  immaterial  that  the  officers 
of  the  United  States  who  broke  the  contract  were  difPerent 
from  those  officers  who  made  it.  The  breach  is  the  act  of 
the  United  States  because  made  by  officers  appointed  by 
authority  of  a  law  of  the  United  States. 

In  Swift  V.  United  States,  43  C.  ds.,  409,  there  was  a 
contract  to  furnish  beef  to  the  army  in  Cuba.  It  contained 
no  provision  for  freedom  from  customs  chaiges.  Tho  same 
contractors  had  imported  beef  for  sale,  paying  duties  theroon. 
They  used  some  of  the  latter  beef  to  meet  an  emeigency  under 
the  contract.  This  court  gave  judgment  for  the  amotmt  of 
duties  originally  paid  on  this  beef,  on  the  ground  that 
daimant  was  entitled  to  free  entry  of  his  contract  beef  and 
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ihat  the  exaction  of  duties  on  such  beef  was  contrary  to  the 
provisions  of  the  contract.  That  case  is  much  like  the 
present. 

In  United  States  y.  Morris,  14  Pet.,  464,  an  indictment 
was  found  imder  a  statute  declaring  it  unlawful  to  serve 
on  any  vessel  ''employed  or  made  use  of  in  the  transporta- 
tion or  carrying  of  slaves.''  The  defendant  was  foimd  on 
a  vessel  sailing  from  Havana  for  the  coast  of  Africa,  having 
on  board  equipment  suitable  for  slave  transportation.  The 
vessel  had  not  yet  transported  any  slave.  The  Supreme 
Court,  though  saying  that  a  penal  statute  must  be  con- 
strued strictly,  held  that  this  vessel  was  ''employed''  in 
the  transportation  of  slaves  while  sailing  on  her  outward 
voyage,  although  no  slaves  had  yet  been  transported.  The 
court  said  (p.  475) : 

"To  be  'employed'  in  anything,  means  not  only  the  act 
of  doing  it,  but  also  to  be  engaged  to  do  it;  to  oe  under 
contract  or  orders  to  do  it." 

In  an  earlier  case,  I%e  Alexander,  1  Fed.  Cas.,  362,  Justice 
Story  announced  the  same  doctrine,  saying: 

"Every  vessel  fitted  out  for  the  purpose  of  the  slave 
trade  may  be  trvlj  and  accurately  said  to  be  enu>loyed  in 
that  business,  and  carrying  it  on,  as  soon  as  she  nas  sailed 
on  the  voyage." 

The  point  of  analogy  between  those  cases  and  this  is  that 
the  word  "employed"  is  there  declared  to  be  applicable  to 
a  vessel  engaged  under  contract.  The  vessel  in  this  case 
was  engaged  by  contract  to  carry  coal  for  the  United  States, 
on  acceptance  by  the  Navy  Department  as  suitable,  and 
was  therefore  "employed  in  the  service  of  the  Government 
of  the  United  States." 

The  right  of  this  court  to  reform  a  contract  as  the  basis 
of  a  money  judgment  is  declared  in  United  States  v.  MiUiken 
Imprinting  Co.,  202  U.  S.,  168,  173. 

The  principles  governing  the  reformation  of  contracts 
have  nowhere  been  more  accurately  stated  than  in  Heame 
V.  Marine  Ins.  Co.,  20  Wall.,  488,  490,  as  follows: 

"The  reformation  of  written  contracts*  for  fraud  or  mis- 
take is  an  ordinary  head  of  equity  jurisdiction.    The  rules 
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which  goTem  the  exercise  of  this  power  are  founded  in 
good  sense  and  are  well  settled.  Wnere  the  agFoement  as 
reduced  to  writing  omits  or  contains  terms  or  stipulations 
contrary  to  the  conmion  intention  of  the  parties,  the  instru- 
ment will  be  corrected  so  as  to  make  it  conform  to  their  real 
intent.  The  parties  will  be  placed  as  they  would  have  stood 
if  the  mistake  had  not  occurred. 

''The  party  alleging  the  mistake  must  show  exactly  in 
what  it  consists,  and  the  correction  that  should  be  made. 
The  evidence  must  be  such  as  to  leave  no  reasonable  doubt 
upon  the  mind  of  the  court  as  to  either  of  these  points, 
llie  mistake  must  be  mutual  and  common  to  both  parties 
to  the  instrument.  It  must  appear  that  both  have  done 
what  neither  intended." 

Although  the  contract  says  "the  Government  dischai^es 
cargo  at  its  own  expense/'  defendants  say  that  the  custom 
of  the  port  must  control  the  terms  of  the  contract  and  that 
a  part  of  the  expense  of  discharge,  to  wit,  the  expense  of 
coal,  oil,  and  labor,  must  be  borne  by  the  vessel.  We  an- 
swer: 

(1)  No  custom  is  proved  affecting  contracts  or  charter 
parties  containing  such  a  provision  as  this.  The  provision  is 
very  unusual.    No  decided  case  containing  it  has  been  found. 

The  usual  provisions  are  that  the  discharge  is  to  be  ''along- 
side" or  "within  reach  of  tackle"  or  other  equivalent  phrase. 
As  instances  of  these,  see  TurnbvU  v.  Oitizens^  Bank,  16  Fed. 
Rep.,  146;  rec,  p.  218;  Seagar  v.  New  York  S.  S.  Co.,  55 
Fed.  Rep.,  880;  Ames  Mercantile  Co,  v.  Exviball  8.  S.  Co., 
125  Fed.  Rep.,  332;  The  TUania,  131  Fed.  Rep.,  229,  and 
the  case  below  cited.  The  custom  applies  to  usual,  not  to 
exceptional,  charters. 

(2)  The  ordinary  rule  as  to  custom  is  stated  in  Barnard 
V.  KeUogg,  10  Wall.,  390: 

"Custom  or  usage  is  often  employed  to  explain  words  or 

Ehrases  in  a  contract  of  doubtful  signification  or  which  may 
e  imderstood  in  doubtful  senses." 

There  is  no  doubtful  signification  here.  That  custom  can 
not  control  the  terms  in  the  construction  of  a  charter  party 
is  shown  in  a  manner  decisive  of  the  present  case  in  Mencke 
V.  Cargo  of  Joma  8ugar,  187  U.  S.,  248.  See  the  cases  there 
cited.    No  case  could  be  stronger  than  that  on  the  fact  of 
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the  custom  or  on  the  uniyersal  knowledge  of  it.  See  the 
opinion  below,  108  Fed,  Rep.,  89.  Yet  the  terms  of  the 
contract  were  held  decisive,  as  they  should  be  here. 

Mr.  W.  F.  N arris,  with  whom  was  Mr,  Assistant  Attorney 
General  Huston  Th(ym/pson^  for  the  defendants. 

Campbell,  Chief  Justice,  delivered  the  opinion  of  the  court : 

Tlie  first  question  presented  for  our  consideration  is  that 
of  reformation  of  the  contract  set  out  in  the  petition. 

The  right  to  reform  a  written  instrument  so  as  to  make  it 
speak  the  intention  of  the  parties  when  by  a  mutual  mistake 
of  the  parties  the  terms  of  the  agreement  between  them  are 
not  correctly  expressed  in  the  instrument  as  written  is  un- 
questioned. 

The  reformation  of  written  contracts  for  fraud  or  mis- 
take is  an  ordinary  head  of  equity  jurisdiction.  The  rules 
which  govern  the  exercise  of  this  power  are  founded  in 
good  sense  and  are  well  settled.  Where  the  agreement  as 
reduced  to  writing  omits  or  contains  terms  or  stipulations 
contrary  to  the  conmion  intention  of  the  parties  the  instru- 
ment will  be  corrected  so  as  to  make  it  conform  to  their  real 
intent  The  parties  will  be  placed  as  they  would  have  stood 
if  the  mistake  had  not  occurred.  Heame  v.  Marine  Ins. 
Co.y  20  Wall.,  411,  490;  Simmons  Creek  Co.  v.  Doran,  142 
U.  S.,  417.  And  this  court  has  jurisdiction  under  the 
statute  to  reform  instruments  as  courts  of  equity  may. 
United  States  v.  MUliken  Imprinting  Co.,  202  TJ.  S.,  168. 

Where  the  relief  is  sought  upon  the  ground  of  mistake 
alone,  there  being  no  fraud  or  inequitable  conduct  alleged 
or  relied  upon,  the  mistake  must  be  mutual  and  not  merely 
the  mistake  of  one  of  the  parties.  ^^  It  must^  appear  that 
both  have  done  what  neither  intended.  A  mistake  on  one 
side  may  be  ground  for  rescinding,  biit  not  for  reforming, 
a  contract  Where  the  minds  of  the  parties  have  not  met 
there  is  no  contract,  and  hence  none  to  be  rectified." 
Heame  v.  Marine  Ins.  Co.,  supra;  Moffett  v.  Rochester,  178 
U.  S.,  378 ;  Lyman  v.  U.  S.  Ins.  Co.,  17  Johns,  377. 

For,  as  was  expressed  by  Chief  Justice  Ames  in  Diman  v. 
Providence  Co.,  6  R.  I.,  180 :  "  If  the  court  were  to  reform 
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the  writing  to  make  it  accord  with  fhe  intent  of  one  party 
only  to  the  agreement,  who  avers  and  proves  that  he  signed 
it  as  it  was  written  by  mistake,  when  it  accurately  expressed 
the  agreement  as  miderstood  by  the  other  party,  the  writ- 
ing, when  so  allowed,  would  be  just  as  far  from  expressing 
the  agreement  as  it  was  before,  and  the  court  would  be  en- 
gaged in  the  singular  office  of  doing  right  to  one  of  the  par- 
ties at  the  cost  of  a  precisely  equal  wrong  to  the  other/' 

In  Christopher  v.  iSd  St.  By.  Oo.^  149  K  Y.,  61 ;  43  N.  E. 
B.,  588,  the  same  idea  is  expressed,  as  follows:  ^^If  it  was 
such  a  contract  as  one  of  the  parties  intended  to  make  and 
the  one  it  understood  the  others  also  intended  to  make,  the 
court  had  no  power  to  reform  it,  Paine  v.  Janes^  76  N.  Y., 
593,  as  under  such  circumstances  it  would  be  making  a  new 
contract  for  the  parties  and  unjust  to  the  ones  who  made  no 
mistake,"  citing  Nevvns  v.  Durdop^  33  N.  Y.,  676,  Lyman  v. 
Ins.  Co.y  17  Johns.,  378.  And  to  the  same  effect  is  Greene 
V.  Stoney  54  N.  J.  Eq.,  887;  55  Am.  St  R,  887,  where  it  is 
said:  ^^Rectification  can  only  be  had  where  both  parties 
have  executed  an  instrument  under  a  common  mistake  and 
have  done  what  neither  of  them  intended.  A  mistake  on 
one  side  may  be  ground  for  rescinding,  but  not  for  correct- 
ing or  rectifying,  an  agreement."  See  also  34  Cyc.  Titie 
Reformation,  915 ;  1  Story  Eq.  Juris.,  sec.  151. 

Where  a  contract  has  been  executed  there  is  a  strong  pre- 
sumption to  be  indulged  that  it  correctiy  expreses  the  inten- 
tion of  the  parties,  and  this  presumption  is  not  easily  re- 
moved. The  burden  of  proof  is  upon  the  party  seeking  the 
reformation.  Mr.  Pomeroy  says  that  courts  of  equity  do  not 
grant  the  high  remedy  of  reformation  upon  a  probability 
nor  even  upon  a  mere  preponderance  of  evidence,  but  only 
upon  the  certainty  of  error.  2  Pom.  Eq.  Juris.,  3d  ed.,  sec. 
859 ;  Lyman  v.  U.  S.  Ins.  Co.^  2  Johns  Chy.,  632.  Mr.  Justice 
Strong,  in  the  opinion  in  the  Atlantic  Delaine  Co.  v.  Jamesy 
94  n.  S.,  207,  declared  that  "canceling  an  executory  con- 
tract is  an  exertion  of  the  most  extraordinary  power  of  a 
court  of  equity  "  and  the  reformation  of  one  for  an  alleged 
mistake  is  to  be  approached  with  a  due  regard  for  the  grav- 
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ity  of  the  result  The  general  doctrine,  as  stated  by  Mr. 
Justice  Miller  in  MaaweU  Land-CfrarU  case^  121  U.  S.,  325, 
is  that  the  testimony  on  which  a  court  of  equity  wiU  reform 
a  written  instrument  must  be  clear,  unequivocal,  and  con- 
vincing, and  that  it  can  not  be  done  on  a  mere  preponder- 
ance of  the  evidence. 

And  a  proposition  sustained  by  the  authorities  is  that  the 
evidence  of  mutuality  of  mistake  must  relate  to  the  time  of 
the  execution  of  the  instrument  and  show  that  at  that  par- 
ticular time  both  parties  intended  to  say  a  certain  thing  and 
by  mistake  expressed  another  thing.    84  Cyc,  919. 

Before  proceeding  to  an  application  of  these  principles 
to  the  facts  we  deem  it  proper  to  say  that  the  statements 
which  have  been  referred  to  come  into  this  case  through 
^  calls  "  made  by  this  court  upon  the  Secretary  of  the  Navy 
under  the  terms  of  sec.  1076,  Bevised  Statutes,  and  this  court 
has  held  on  several  occasions  that  the  ^^  replies  "  which  are 
made  to  these  "  calls,"  whatever  may  be  their  terms,  can  not 
admit  away  or  waive  any  valid  defense  of  the  United  States 
to  a  claim.  Leonardos  case,  18  C.  Cls.,  385.  While  admit- 
ting official  reports  and  correspondence  of  public  officers  in 
the  line  of  their  duty  as  evidence,  the  court  said  in  the 
Waters^  case,  4  C.  Cls.,  889,  891,  ^  But  it  is  not  the  business 
of  a  public  officer  to  make  admissions  against  the  Govern- 
ment, nor  can  any  such  admissions  bind  the  defendants." 
And  as  was  said  in  the  AUen  case,  28  C.  Cls.,  146,  ^^  Where 
a  case  is  tried  on  its  merits  the  testimony  is  confined  to  the 
record  evidence,  the  oral  statements  of  witnesses  in  court  or 
their  depositions  taken  upon  notice  in  accordance  with  the 
statute  and  the  rules  of  the  court."  See  also  Whiteside^s 
case,  98  U.  S.,  247.  We  are  constrained  to  cite  these  cases 
because  in  the  present  case  no  deposition  of  any  witness  is 
taken,  and  we  do  not  wish  to  establish  a  precedent  in  this 
case  different  from  the  settled  practice  of  the  court.  But  as 
the  parties  have  submitted  the  cause  without  objection  to  the 
form  or  competency  of  the  testimony,  we  shall  in  this  case 
proceed  to  consider  it. 

The  defendants,  while  they  do  not  deny  the  general  power 
of  a  court  of  equity  to  re-form  instruments,  insist,  in  the  first 
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place,  that  the  instrument  in  question  can  not  be  re-formed 
because  of  section  8744,  Revised  Statutes,  which  makes  it  the 
duty  of  the  Secretary  of  War,  of  the  Secretary  of  the  Navy, 
and  of  the  Secretary  of  the  Interior — 

'^  to  cause  and  require  every  contract  made  by  them,  severally, 
on  behalf  of  the  Government,  and  by  their  officers  under 
them,  appointed  to  make  such  contracts,  to  be  reduced  to 
writing  and  signed  by  the  contracting  parties  with  their 
names  at  the  end  thereof." 

The  construction  given  this  statute  and  the  sections  of  the 
Revised  Statutes,  immediately  following,  is  that  oral  agree- 
ments, made  by  any  of  said  officers,  are  absolutely  void  imtil 
reduced  to  writing  and  signed  as  directed  by  the  statute,  or, 
as  stated  by  the  Supreme  Court  in  Clark  v.  United  States^ 
95  U.  S.,  539:  ^^It  makes  it  unlawful  for  contracting  offi- 
cers to  make  contracts  in  any  other  way  than  by  writing 
signed  by  the  parties.  This  is  equivalent  to  prohibiting  any 
other  mode  of  making  contracts."  And,  as  it  is  well  estab- 
lished that  ^'  the  United  States,  as  a  body  politic,  act  only 
by  public  officers  who  are  special  agents  intrusted  with 
specific  defined  duties,  and  who  can  bind  the  Oovemment 
only  to  the  extent  of  the  authority  conferred  upon  them/' 
McCvllom^s  case^  17  C.  Cls.,  92,  it  is  argued  that  the 
written  instrument,  as  signed  by  the  parties,  is  the  expositor 
of  their  contract  and  that  preliminary  oral  agreements,  be- 
ing void  by  the  terms  of  the  statute,  can  not  be  considered 
in  order  to  re-form  the  written  instrument.  It  is  true  that 
said  statute,  sees.  8744  et  seq.,  Rev.  Stat,  not  only  requires 
the  contracts  of  said  Gk)vemment  agents  to  be  in  writing 
and  signed  by  them,  but  also  provides  heavy  penalties 
against  the  agents  who  violate  it,  and  it  is  frequently  re- 
ferred to  in  the  decisions  as  a  statute  to  prevent  frauds  and 
perjuries.  Its  title  was  ^'An  act  to  prevent  and  punish  fraud 
on  the  part  of  officers  intrusted  with  making  of  contracts  for 
the  Government."  12  Stat.  L.,  411.  See  DanoliPs  case^ 
5  C.  Cls.,  65 ;  Lindsley^s  case^  4  lb.  359.  But  it  also  is  true 
that  the  statute  of  frauds,  as  it  is  known  to  the  courts  in  the 
several  States  of  the  Union,  has  been  uniformly  construed  as 
not  preventive  of  the  exercise  by  a  court  of  equity  of  its 
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jurisdiction  to  re-form  written  instruments  as  evidence  of 
contracts,  required  by  said  statutes  to  be  in  writing.  But 
it  may  be  added  that  said  section  S744  is  perhaps  stricter 
than  the  '^statute  of  frauds"  in  that  part  performance  is 
not  sufScient  to  authorize  the  enforcement  of  a  contract 
which  is  not  executed  as  it  prescribes.  St.  Louis  Cfram  <& 
Hay  Co.  case^  37  C.  Cls.,  281. 

And  while,  as  pointed  out  in  the  argument,  the  statute 
refers  by  name  to  only  three  of  the  departments  and  pro- 
nounces heavy  penalties  for  its  violation,  we  are  not  prepared 
to  go  to  the  extent  of  holding  that,  where  a  written  contract 
is  made  by  the  officials  referred  to  in  the  statute  and  by 
mutual  mistake  it  fails  to  express  the  intention  of  the  parties, 
the  party  injured  by  the  mistake  is  without  remedy.  We  do 
think,  however,  that  the  purpose  and  policy  of  said  statute 
should  have  some  effect  in  this  case,  not  as  necessarily  forbid- 
ding  the  re-formation  of  an  instnlment,  if  it  should,  under 
the  facts,  be  re-formed,  but  as  emphasizing  the  care  and  dili- 
gence which  parties  entering  into  written  contracts  with 
agents  of  the  Government  should  observe. 

^^  Every  man  is  supposed  to  know  the  law.  A  party  who 
makes  a  contract  with  an  officer,  without  having  it  reduced 
to  writing,  is  knowingly  accessory  to  a  violation  of  duty  on 
his  part.  Such  a  party  aids  in  the  violation  of  the  law." 
Clark^s  oase^  95  U.  S.,  539.  It  may  therefore  be  said  that 
a  party  is  enjoined  by  the  statute,  or  at  least  by  the  policy  of 
it,  to  observe  that  the  agreement  he  makes  is  correctly  ex- 
pressed in  the  contract  which  he  signs.  For  to  allow  care- 
lessness to  take  the  place  of  care,  to  admit  inattention  where 
prudence  is  proper  and  thus  to  excuse  a  party  from  the  ob- 
ligations of  contracts  which  must  be  ''  in  writing  and  signed 
by  the  contracting  parties  "  may  tend  to  an  infraction  of  the 
salutary  policy  of  the  statute  in  question;  because  if  the 
remedy  be  made  too  easy  an  invitation  to  make  mistakes  may 
be  extended.  It  may  be  added,  however,  that  there  is  noth- 
ing in  the  case  before  us  which  impeaches  the  good  faith  of 
the  parties  concerned  in  the  alleged  mistake. 

Applying  the  principles  of  law  above  stated  to  the  facts 
of  the  case  as  they  appear  above,  does  the  claimant  show  a 
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case  of  mutual  mistake  justifying  the  re-formation  of  the 
instrument  in  question  ! 

The  Navy  Department  was  in  urgent  need  of  coal  in  the 
Philippine  Islands.  Before  this  urgency  developed  it  is 
apparent  that  certain  specifications  had  been  provided  look- 
ing to  the  transportation  of  the  coal  by  a  number  of  parties, 
and  these  specifications  included  the  clause  which  is  the  sub- 
ject of  this  controversy,  and  the  clause  itself  is  characterized 
in  the  above  statement  by  the  acting  chief  of  bureau  as  an 
^^ unusual''  clause.  The  Bureau  of  Equipment  was  the 
agency  of  the  Navy  Department  which  was  vested  with  the 
power  to  negotiate  for  the  transportation  of  the  coal,  and 
entered  into  negotiations  with  the  claimant's  decedent.  Its 
powers  and  the  sphere  of  its  operations  were  well  defined  by 
the  Navy  regulations,  and  of  these  the  claimant  must  be  held 
to  have  had  notice.  Nothing  is  better  settled  than  the  doc- 
trine that  one  who  deals  with  a  Government  official  is  bound 
to  know  the  extent  of  his  authority.  ^  It  is  the  business  of 
everyone  so  dealing  to  see  that  the  public  agent  with  whom 
he  is  negotiating  is  acting  within  the  scope  of  his  powers. 
If  the  transactions  were  with  a  private  agent  he  would  be 
bound  to  do  so,  and  there  is  no  reason  why  the  rule  should 
be  relaxed  in  relation  to  public  officers ;  but,  on  the  contrary, 
every  consideration  of  public  convenience,  policy,  and  mo- 
rality requires  that  it  should  be  strictly  adhered  to  and  en- 
forced." HenderaofCB  case^  4  C.  Cls.,  75;  Hawkinses  case^ 
96  U.  S.,  689.  The  form  of  specifications  which  it  was 
contemplated  the  Grovemment  would  incorporate  in  the  con- 
tract for  transporting  the  coal  was  examined  by  the  claim- 
ant's decedent,  and  he  objected  to  the  clause  in  question. 
The  agent  of  the  Bureau  of  Equipment  who  was  dealing 
with  claimant's  decedent  agreed  with  claimant's  decedent 
that  the  objectionable  clause  would  be  eliminated  from  the 
specifications,  and  the  other  terms  were  settled  between  them. 
If  the  Bureau  of  Equipment  had  possessed  the  authority  to 
make  a  contract  with  claimant's  decedent  binding  upon  the 
United  States,  its  dealings  with  claimant's  decedent  would 
not  have  amoimted  to  a  contract,  because  until  reduced  to 
writing  and  signed  by  the  contracting  parties  it  was  void  by 
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the  tenns  of  the  statute,  section  S744.  ClarVs  caae^  supra. 
But  that  bureau  had  not  the  authority  to  make  a  contract. 
At  most  it  could  enter  into  negotiations  forming  the  basis 
of  a  contract  which  could  be  made  under  the  auspices  of 
another  bureau.  The  claimant's  decedent  not  only  knew 
that  his  negotiations  with  the  Bureau  of  Equipment  were 
worthless  until  a  written  contract  was  made,  but  he  also 
knew  that  the  contract  could  only  be  made  through  the  Pay- 
master Greneral's  Office  or  by  the  Secretary 'of  the  Navy,  it 
being  so  designated  in  the  Navy  regulations  in  conformity 
to  statute. 

The  specifications  were  included  in  a  requisition  made  by 
the  Bureau  of  Equipment,  and  by  a  "  clerical  inadvertence '' 
(we  are  told)  the  said  clause  was  not  stricken  from  the 
q>ecifications,  and  the  requisitfon  carrying  the  objectionable 
clause  went  forward  to  the  proper  officer  and  ultimately 
reached  the  Bureau  of  Supplies  and  Accounts.  Up  to  this 
point  there  was  nothing  binding  upon  the  defendants,  and 
a  contract  was  to  be  made  which,  though  it  included  the 
specifications  referred  to,  contained  stipulations  binding  the 
claimant's  decedent  and  the  United  States  alike  to  grave 
responsibilities  and  obligations,  respectively.  It  was  ac- 
cordingly prepared  under  instructions  from  the  Paymaster 
General's  office  by  Pay  Director  Boggs  in  duplicate.  It  in- 
cluded the  said  specifications  as  shown  in  the  requisition. 
Neither  the  Bureau  of  Supplies  and  Accounts  nor  the  official 
who  prepared  the  contract  had  any  knowledge  of  any  nego- 
tiations between  the  Bureau  of  Equipment,  or  an  agent 
thereof,  and  the  claimant's  decedent  further  than  was  given 
by  the  requisition.  And  here  again  we  may  advert  to  section 
87M,  Eevised  Statutes. 

Its  requirements,  as  the  courts  have  repeatedly  held,  are 
mandatory.  ^^  The  necessity  and  importance  of  such  a  pro- 
vision to  the  Government  in  preventing  mistake,  imposition, 
and  fraud  can  scarcely  be  overestimated."  Henderson^s 
cascj  4  C.  Cls.,  75,  "The  facility  with  which  the  Grovem- 
ment  may  be  pillaged  by  the  presentment  of  claims  of  the 
most  extraordinary  character  if  allowed  to  be  sustained  by 
parol  evidence,  which  can  always  be  produced  to  any  re- 
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quired  extent,  renders  it  highly  desirable  that  all  contracts 
which  are  made  the  basis  of  demands  against  the  Grovemment 
should  be  in  writing."  Per  Mr.  Justice  Bradley  in  Clark 
V.  United  States^  95  U.  S.,  539.  The  purpose  of  the  statute 
is  not  only  to  prevent  frauds  and  perjuries,  but  also  to  se- 
cure certainty  and  definiteness  in  the  contracts  which  may 
be  made  on  behalf  of  the  Government;  and  these,  in  the 
very  nature  of  things,  can  not  be  sectored  where  they  are  left 
to  depend  upon  parol  testimony. 

And  so  mandatory  is  the  statute  that  the  contract  shall  be 
in  writing  and  signed  by  the  parties  that  the  preliminary 
agreement  of  the  parties  has  no  force  until  a  contract  in 
conformity  to  the  statute  is  executed.  The  agreement  be- 
tween the  Bureau  of  Equipment  and  claimant's  decedent 
as  to  the  clause  in  question,  as  well  as  to  all  the  specifica- 
tions, were  mere  negotiations,  or  ^^preliminary  memoranda 
made  by  the  parties  for  use  in  preparing  a  contract  for 
execution  in  the  form  required  by  law."  South  Boston 
Iron  Co.  case^  118  U.  S.,  37;  Clark^s  oase^  95  U.  S.,  539. 
^'The  preliminary  advertisements,  specifications,  and  pro- 
posals, and  acceptance  of  proposals  must  be  viewed  as  be- 
coming a  part  of  the  statutory  contract  when  a  contract  was 
executed  as  required  by  statute,  but  until  then  only  a  part 
of  the  negotiations  looking  to  a  formal  contract."  Mc- 
LaughlMs  case^  36  C.  Cls.,  138, 177. 

^^It  is  the  final  written  instrument  that  the  statute  con- 
templates shall  be  executed  and  signed  by  the  parties  and 
which  shall  contain  and  be  the  proof  of  their  obligations 
and  rights."    Monroe  v.  United  States^  184  U.  S.,  524. 

The  claimant's  decedent  was  thus  informed,  by  the  terms 
of  the  statute,  that  he  must  have  a  written  contract  signed 
by  some  duly  authorized  agent  of  the  United  States.  This 
agent,  by  the  terms  of  the  statute,  was  either  the  Secretary 
of  the  Navy  or  some  agency  designated  by  him.  Under  the 
Navy  Regulations  then  in  force  that  power  was  vested  in  the 
Paymaster  General's  office,  and  hence  we  find  the  contract 
was  executed  on  behalf  of  the  defendants  by  Pay  Director 
Boggs  under  instructions  from  his  superior,  and  when 
signed  by  him  and  the  claimant's  decedent  it  became  the 
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contract  of  the  United  States.  That  said  pay  director 
signed  the  contract,  as  he  understood  and  intended  it  should 
be,  we  have  no  doubt.  With  the  requisition  before  him  con- 
taining the  specifications,  including  the  said  clause;  with 
the  intentional  incorporation  of  the  terms  of  the  requisition 
itself  into  a  separate  instrimient  which  would  evidence  the 
contract;  with  his  instructions  to  execute  that  contract  for 
the  United  States;  with  the  transmission  of  that  contract  so 
written  to  the  claimant's  decedent,  and  with  its  execution  by 
Mr.  Boggs  and  the  claimant's  decedent,  we  can  not  escape 
the  conclusion  that  there  was  no  mistake  in  the  execution  of 
the  instrument  so  far  as  the  Bureau  of  Supplies  and  Ac- 
counts or  the  said  pay  director  were  concerned,  and  there- 
fore none  so  far  as  the  defendants  here  are  concerned. 

Nor  did  the  subsequent  action  of  the  two  bureaus  in  June, 
some  months  after  the  execution  of  the  contract,  in  directing 
that  said  clause  be  ignored  or  eliminated,  affect  the  question 
of  their  intention  when  the  instrument  was  executed.  When 
the  Bureau  of  Equipment  learned — ^probably  from  the  letter 
of  the  conmiander  at  Cavite — ^that  a  difference  appeared  be* 
tween  his  copy  of  instructions  and  charter  parties  held  by 
the  ships  then  arriving — ^that  the  said  clause  was  in  the  con- 
tract, it  referred  the  matter  to  the  Bureau  of  Supplies  and 
Accounts  with  a  request  that  said  clause  be  eliminated, 
which  in  turn  referred  it  to  the  office  of  the  Paymaster 
General,  and  from  that  official  an  order  emanated  to  Pay 
Director  Boggs  authorizing  an  amendment  of  the  contract 
in  the  particular  requested.  Thereupon  Mr.  Boggs  ad- 
dressed a  communication  to  claimant's  decedent  under  date 
of  June  23,  notifying  him  that  by  direction  of  the  Bureau  of 
Supplies  and  Accounts  the  "said  contract  is  hereby 
amended  "  by  the  omission  of  the  clause  stated  and  requested 
an  acknowledgment  as  to  "whether  or  not  the  amendment 
as  above  is  satisfactory  to  you."  No  reply  to  this  commu- 
nication appears  in  the  record.  The  action  of  the  bureaus 
and  of  the  pay  director  did  not  have  the  effect  of  reforming 
the  contract.  Sec.  3744,  E.  S.;  Joneses  caae^  11.  C.  Cls., 
788 ;  96  U.  S.,  24 ;  WiUon'a  case,  23  C.  Cls.  77.  The  statute 
authorizes  the  Secretary  of  the  Navy  to  designate  parties 


652  December  Tbsk  1918-14.  [4»  c.  ot. 

who  can  execute  contracts,  but  when  he  has  made  the  desig- 
nation as  in  this  case  it  does  not  follow  that  those  authorized 
to  execute  may  thereafter  change  the  terms  of  the  contract 
It  will  be  borne  in  mind  that  section  8747  requires  sworn 
copies  of  the  contract  as  executed  to  be  made  and  deposited, 
and  as  no  authority  is  given  by  the  Secretary  to  those  em- 
powered to  execute  to  modify  a  contract  after  its  execution 
the  right  to  do  so  does  not  exist  And  this  is  evidently  the 
view  of  claimant,  because  he  would  not  be  seeking  a  re- 
formation of  the  contract  if  it  had  been  already  lawfully 
modified. 

But  claimant  does  insist  that  the  action  of  the  bureaus  and 
of  Pay  Director  Boggs  should  be  considered  as  evidence  of 
the  fact  that  a  mistake  was  made.  And  so  it  may  be  consid- 
ered as  a  realization  of  the  fact  of  a  mistake  by  the  Bureau 
of  Equipment,  where  it  is  claimed  the  mistake  originated, 
but  it  is  not  and  can  not  be  taken  to  prove  that  the  party 
who  signed  the  contract  for  the  United  States  made  a  mis- 
take when  he  executed  the  identical  contract  which  it  was  his 
intention  and  which  he  understood  should  be  executed.  It 
will  be  borne  in  mind  that  until  the  matter  was  called  to 
their  attention  in  June  neither  the  Bureau  of  Supplies  and 
Accounts  nor  Pay  Director  Boggs  had  any  knowledge  of 
the  claim  that  said  clause  should  not  occur  in  the  written 
contract,  and  therefore  their  action  at  that  time  throws  no 
light  on  the  intention  with  which  the  contract  was  signed 
nor  relate  to  the  time  of  the  execution  of  the  instrument  As 
above  suggested,  the  proof  of  the  mutual  mistake,  which  is 
relied  on  to  reform  a  written  instrument,  must  refer  to  a 
mistake  which  both  parties  made  when  they  executed  it, 
and  therefore  to  an  agreement  between  them  before  it  was 
reduced  to  writing  which  is  not  correctly  expressed  in  the 
writing. 

^  It  is  essential  that  the  extent  of  the  rectification  should 
be  clearly  ascertained  and  defined  by  evidence  contempora- 
neous with  or  anterior  to  the  contract"  Citizens  National 
Bank  v.  Judy,  146  Ind.,  842. 

^'  The  rule  of  law  that  a  mistake  under  consideration  to  be 
susceptible  of  correction  must  be  mutual  does  not  mean  that 
both  parties  must  agree  on  the  hearing  that  a  mistake  was 
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in  fact  made,  but  that  the  evidence  of  mutuality  in  the  mis- 
take should  relate  to  the  time  of  the  execution  of  the  instru- 
ment, and  show  that  at  that  particular  time  the  parties  in- 
tended to  say  a  certain  thing  and  by  mistake  of  fact  ex- 
gressed  another.''  Mathews  v.  WhUethome^  200  HI.,  36 ;  34 
yc,  919. 

In  other  words,  what  a  party  might  have  done  if  he  had 
possessed  knowledge  which  in  fact  he  did  not  possess  at  th« 
time  of  the  transaction  does  not  prove  what  he  intended  to 
do  on  a  prior  occasion  when  he  did  not  possess  such  knowl- 
edge. Nor  can  we  assent  to  the  proposition  that  the  Bu- 
reau of  Supplies  and  Accounts  acted  mechanically  under  the 
direction  of  the  Bureau  of  Equipment.  The  two  bureaus 
are  made  distinct  by  statute  and  their  respective  spheres 
of  power  are  defined  by  the  Navy  Regulations.  To  the  one 
is  given  the  right  and  power  of  binding  the  Grovemment  by 
contract  and  to  the  other  no  such  right  or  power  is  given. 
The  statute,  sec.  3744,  implies  that  the  Secretary  of  the 
Navy  may  authorize  another  than  himself  to  sign  contracts, 
and  he  has  designated  such  persons.  It  can  not  be  therefore 
that  the  bureau  in  which  is  lodged  the  important  power  of 
obligating  the  United  States  by  the  terms  of  written  con- 
tracts is  directed  by  another  bureau  which  is  denied  the 
power  to  contract 

It  is  insisted,  however,  by  claimant  that  both  of  said  bu- 
reaus were  agencies  of  the  Secretary  of  the  Navy  and  that 
the  act  of  one  in  agreeing  with  him  on  the  specifications  was 
the  act  of  the  Secretary,  and  that  the  act  of  the  other  in  ex- 
ecuting the  contract  was  also  his  act,  or,  as  counsel  states  it, 
that  these  two  bureaus  were  in  said  transaction,  respectively, 
^'the  brain  and  the  hand"  of  the  Secretary,  and  therefore 
that  the  mistake  was  his  mistake  throughout  the  transac- 
tion. It  is  true  that  the  business  of  the  Department  of  the 
Navy  is  distributed  among  bureaus  in  such  manner  as  the 
Secretary  "shall  judge  to  be  expedient  and  proper,"  sec. 
419,  Rev.  Stat.;  that  their  duties  are  performed  under  his 
authority,  and  that  "their  orders  shall  be  considered  as 
emanating  from  him."  Sec.  420,  Bev.  Stat.  But  this  is 
not  to  say  that  a  bureau  may  bind  him  when  it  acts  beyond 
the  scope  of  the  power  given  it,  or  because  two  bureaus,  each 
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acting  in  its  own  sphere,  engage  at  different  times  in  differ- 
ent features  of  a  given  transaction,  that  therefore  the  several 
actions  become  blended  into  one  transaction  of  the  Secre- 
tary. On  the  contrary,  the  manifest  purpose  of  the  said 
statutes  is  to  distribute  the  powers  and  responsibilities  of 
administration  among  several  bureaus  with  such  limitations 
upon  each  and  such  grants  to  each  as  the  Secretary  may 
determine  to  be  '^  expedient  and  proper,"  and  if,  as  in  this 
case,  the  mistake  of  one  bureau  is  treated  as  the  mistake  of 
another  and  both  mistakes  as  that  of  the  Secretary,  then  there 
is  no  check  upon  either,  and  the  bestowal  of  a  power  upon  one 
bureau  is  equivalent  to  a  grant  of  the  same  power  to  anoiiier 
regardless  of  any  distribution  of  the  business  of  the  depart- 
ment which  the  Secretary  may  have  made.  Confessedly 
the  Secretary  did  not  have  any  actual  knowledge  of  the 
transaction  in  question,  nor  can  knowledge  of  it  be  imputed 
to  him  by  proof  that  one  of  the  bureaus  made  a  mistake  in 
the  transaction ;  and  if  it  could  be  imputed  to  him  that  fact 
would  not  make  the  act  of  another  bureau  in  executing  the 
contract  mentioned  with  claimant's  decedent  a  mutual  mis- 
take of  the  parties  to  the  contract.  The  contract  was  not 
that  of  the  Secretary,  but  was  the  contract  of  the  United 
States,  though  executed  by  an  agent  authorized  by  the  Sec- 
retary to  do  so. 

There  is  yet  another  view  which  may  be  considered.  The 
claimant's  decedent  was  not  examined  as  a  witness,  but  the 
petition  alleges  that  he  signed  the  contract  without  reading 
it  The  clause  in  question  was  of  so  grave  importance  that 
he  strenuously  objected  to  its  incorporation  into  the  contract 
when  he  had  the  preliminary  negotiations  with  the  Bureau 
of  Equipment  He  insisted  it  should  be  omitted  and,  be- 
cause of  his  objections  and  the  urgency  of  securing  trans- 
portation of  the  coal  to  Manila  Bay,  said  bureau  agreed  it 
should  be  omitted,  and  here,  so  far  as  claimant  is  concerned, 
the  question  is  allowed  to  rest  He  knew  a  contract  was  to 
be  "reduced  to  writing  and  signed"  by  another  bureau  or 
an  agent  duly  authorized  and  by  himself.  He  knew  one  was 
drawn  by  that  other  bureau  and  sent  to  him  in  duplicate, 
and  he  signed  it  as  written,  containing  the  clause  which  he 
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was,  at  first,  so  insistent  it  should  not  contain,  and  he  did  so 
without  reading  it.  The  contract  was  an  important  one, 
involving  many  thousands  of  dollars  to  the  United  States 
and  grave  responsibilities  and  engagements  on  his  part.  It 
contained  a  clause  which  to  him  was  very  objectionable  in 
his  negotiations  and  one  that  he  insisted  should  be  stricken 
from  the  specifications,  and  one  which  he  yet  regards  as  very 
important,  and  the  only  excuse  offered  (for  he  does  not 
testify)  is  that  he  did  not  read  the  contract  before  signing 
it,  though  it  was  in  duplicate,  and  presumably  he  kept  a 
copy.  Eefusal  to  re-form  a  written  instrument  for  mistake 
has  been  based  by  the  courts  on  a  want  of  care  of  the  com- 
plaining party  where  the  circumstances  are  not  stronger 
than  those  which  characterized  claimant's  conduct. 

In  this  connection  the  claimant  relies  upon  the  Snell  case^ 
98  U.  S.,  85.  There  the  complainants'  agent  had  effected 
insurance  to  cover  their  interest  in  certain  cotton,  but  the 
insurance,  as  written,  was  in  the  agent's  name  alone.  The 
court  found  that  a  valid  contract  had  been  made  between 
the  parties  and  that  the  agents  of  the  insurance  company 
intended  to  insure  and  by  direct  statements  induced  com- 
plainants' agent  to  believe  that  they  were  giving  insurance 
in  his  name  upon  the  interest  of  complainants  (his  princi- 
pal), and  the  agent  assented  to  the  insurance  being  taken  in 
his  name  because  of  the  distinct  representation  and  agree- 
ment that  the  interest  of  the  complainants  in  the  cotton 
which  was  insured  would  be  protected  by  the  policy.  It  ap- 
pears also  that  the  policy  was  not  delivered  to  Keith,  the 
agent  of  complainants,  but  was  retained  for  him  by  the 
insurance  agents,  nor  did  he  see  it  until  after  the  loss  covered 
by  it  had  occurred.  Immediately  upon  being  advised  by  his 
attorney  that  the  policy  as  written  did  not  protect  the  inter- 
est of  the  complainants,  Keith,  their  agent,  promptly  avowed 
the  mistake  and  asked  that  the  policy  be  corrected  in  con- 
formity with  the  original  agreement.  The  court  says  that 
Keith  relied  upon  the  representations  of  the  insurance  agents 
as  to  the  effect  of  the  policy  and  not  unreasonably  relied 
upon  their  larger  experience  and  greater  knowledge  in  mat- 
ters concerning  the  proper  mode  of  consummating  by  writ- 
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ten  agreement  the  contract  according  to  the  understanding 
of*  the  parties,  and  trusted  them  to  prepare  the  written 
agreement. 

We  think,  however,  that  the  said  case  is  not  controlling 
here.  There  both  parties — or  the  agents  of  both,  who  acted 
for  them — ^understood  at  the  time  the  written  contract  was 
made  that  the  policy  was  intended  to  cover  the  interest  of 
complainants  in  the  cotton,  and  the  complainants'  agent,  m 
reliance  upon  the  representations  of  the  insurance  agents 
that  it  did  so  cover  that  interest  left  the  policy  in  their  pos- 
session and  did  not  see  it  until  after  the  loss,  when  he 
promptly  avowed  the  mistake.  The  court  emphasizes  the 
fact  that  as  soon  as  he  received  the  policy,  consulted  oounsd, 
and  ascertained  the  mistake,  the  agent  insisted  upon  its  cor- 
rection. In  the  present  case  there  was  no  representation  of 
the  meaning  of  terms  in  the  contract  different  from  their 
real  meaning,  and  if  it  be  conceded  for  argument's  sake 
that  the  claimant  shows  that  the  Bureau  of  Equipment 
agreed  that  a  certain  clause  appearing  in  the  form  of  speci- 
fications would  not  be  included  in  the  written  contract,  that 
another  clause  should  take  its  place,  and  that  the  claimant's 
decedent  had  a  right  to  rely  upon  that  bureau,  it  would  still 
appear  that  the  Snell  case  would  not  apply,  for  after  the 
alleged  agreement  was  made  a  contract  was  written  by  an- 
other bureau,  signed  in  duplicate  by  an  officer  thereof,  and 
transmitted  to  claimant's  decedent,  who  also  signed  it  and 
presumably  kept  a  copy  thereof  in  his  possession.  If  the 
clause  to  which  he  objected,  which  we  are  now  asked  to 
eliminate,  was  of  such  grave  importance  as  to  be  the  subject 
of  ^  strenuous  objections  "  on  his  part  when  negotiating  witii 
the  Bureau  of  Equipment,  it  was  but  the  dictate  of  common 
prudence  for  him  to  read  and,  if  necessary,,  to  object  to  the 
presence  of  said  clause  when  the  contract  was  sent  to  him 
for  execution.  In  the  Snell  case  a  valid  agreement  was  made 
between  the  respective  agents  of  the  parties,  while  in  tiiis 
case  no  legal  agreement  was  made  or  could  be  made  until 
the  contract  was  written  and  signed,  Clark  v.  United  States^ 
supra^  and  what  preceded  the  writing  and  signing  were 
mere  negotiations  looking  to  the  consummation  of  a  con- 
tract   Monroe  case^  184  U.  S.,  524,  and  other  cases,  eupra. 
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We  think,  therefore,  that  the  case  before  us  is  more  anolo- 
gous  to  Graves  v.  Boston  Ins.  Co.,  2  Cranch,  419,  than  to 
tiie  Snell  case,  which  refers  approvingly  to  the  former.  In 
that  case  it  appeared  that  the  complainant  sought  relief 
from  the  effect  of  a  written  policy  where,  by  mistake,  the 
name  of  Graves  was  inserted  in  the  policy,  whereas  the 
names  of  Graves  &  Bamewall,  the  complainants,  were 
intended  to  be  inserted.  The  court,  in  an  opinion  by  the 
Chief  Justice,  denied  relief,  saying,  ^^  The  policy  was  in  the 
possession  of  the  agent  of  the  plaintiff  and  ought  to  have 
been  understood  by  him  before  it  was  executed.  He  retained 
it  for  several  months  before  a  mistake  was  alleged.  And  this 
feature  appearing  in  the  Graves  case  is  referred  to  in  the 
Snell  case  as  follows:  "Hence  in  Graves  v.  Ins.  Co.,  2 
Cranch,  419,  this  court  declined  to  grant  relief  against  an 
alleged  mistake  in  the  execution  of  a  policy,  partly  because 
the  plaintiff's  agent  had  possession  of  the  policy  long  enough 
to  ascertain  its  contents  and  retained  it  several  months  be- 
fore alleging  any  mistake  in  its  reduction  to  writing." 

Another  case  which  will  emphasize  what  we  have  said  rela- 
tive to  the  Snell  case  is  that  of  Heame  v.  Ins,  Oo.y  20  Wall., 
488,  where  a  letter  was  written  asking  for  insurance  on  a 
certain  voyage,  the  company's  reply  somewhat  varied  the 
terms  of  the  proposal,  and  a  policy  was  made  out  on  the  same 
day  which  described  the  voyage  in  the  terms  of  the  com- 
pany's reply.  Thereafter  it  was  delivered  to  the  assured 
and  received  without  objection.  The  court  refused  to  reform 
the  instrument,  saying:  "The  correspondence  between  the 
parties  constituted  a  preliminary  agreement.  The  answer  to 
Heame's  proposal  was  plain  and  explicit.  It  admitted  of 
but  one  construction.  He  was  boimd  carefully  to  read  it, 
and  it  is  to  be  presumed  he  did  so.  In  that  event  there  was 
as  little  room  for  misapprehension  on  his  part  as  on  the 
part  of  the  company  *  *  ♦.  The  inference  of  full  and 
correct  knowledge  is  inevitable."  If  the  written  instrument 
which  was  transmitted  to  claimant's  decedent  be  treated  as 
the  proposal  of  a  contract  by  the  Bureau  of  Supplies  and 
Accounts,  his  signing  and  keeping  a  copy  of  it  without  com- 
plaint for  several  months  produces  an  analogy  to  the  last 
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case  mentioned  which  is  apparent  See  also  Wmiams  v. 
Hamilton^  104  Iowa,  423,  34  Cyc,  949.  He  was  not  author- 
ized to  rely  upon  the  Ooveniment  official  with  whom  he 
negotiated  to  reduce  the  contract  to  writing.  St.  Louis 
Hay  dk  Orain  Co.  case^  supra.  He  was  under  a  duty  to 
himself  to  see  that  the  contract  correctly  expressed  his  in- 
tentions, and  as  the  statute  so  exactingly  requires  contracts 
to  be  in  writing  and  signed  by  the  contracting  parties,  he  may 
have  been  under  a  legal  duty  to  examine  the  contract;  but 
whether  he  was  imder  a  legal  duty  or  not,  he  ought  to  bear 
the  consequences  of  his  own  neglect.  St.  Louis  Hay  Co. 
case,  37  C.  Cls.,  281 ;  191  U.  S.,  169. 

But  the  claimant  further  insists  that  the  doctrine  of  refor- 
mation is  a  "  broad,  equitable  doctrine  '^  which  ^  should  be 
treated  from  a  broad,  equitable  standpoint."  The  power  to 
reform  an  instrument  is  broad  in  the  sense  of  being  an  extra- 
ordinary power  which,  like  that  of  cancellation,  ought  not 
to  be  exercised  except  in  a  clear  case.  AtUmtic  Delaine  Co. 
V.  James,  94  U.  S.,  207.  It  grants  the  relief,  upon  well- 
defilned  principles,  when  a  mutual  mistake  is  shown,  accord- 
ing to  the  rules  of  evidence  which  it  adopts.  It  does  not  en- 
courage mistakes  by  making  it  easy  to  correct  them,  and  it 
admonishes  all  to  use,  at  the  least,  ordinary  care  to  ascertain 
the  contents  of  the  contracts  which  they  sign.  St.  Louis 
Hay  (&  Grtain  Co.  case,  swpra.  It  follows  that  we  can  not 
reform  the  instrument  referred  to,  and  must  deny  the  relief 
prayed. 

The  petition  as  to  that  portion  seeking  reformation  is  dis- 
missed ;  and  we  proceed  to  consider  the  questions  presented 
under  the  contract  without  reformation. 

The  delivery  in  this  case  was  to  be  "  alongside  "  the  wharf 
or  alongside  the  lighter.  In  TurrkhuH  v.  Citizens'*  Bank 
16  Fed.,  145,  the  contract  was  that  the  consignees  should 
take  the  iron  "  from  alongside,"  and  it  was  held  "  that  un- 
doubtedly and  plainly  means  that  they  were  to  take  it  from 
where  the  ordinary  appliances  of  the  ship  would  leave  it  in 
discharging — *'  at  the  end  of  the  ship's  tackle ' — on  the  wharf, 
if  the  ship  was  discharging  at  a  wharf;  on  a  lighter,  if  the 
ship  could  not  reach  a  wharf  and  was  discharging  in  a 
stream."    And  in  Seagar  v.  N.  T.  <6  C.  Mail  S.  S.  Co.^  56 
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Fed.,  824;  S.  C,  66  Fed.,  880.  "The  object  of  the  pro- 
vision for  ^  delivery  alongside  and  within  reach  of  the  ship's 
tackles '  is  to  secure  a  certain  convenience  to  the  ship  by  not 
requiring  her  to  carry  the  goods  for  deposit  beyond  a  cer- 
tain easily  determinable  limit  of  space." 

And  the  general  rule  is  that  the  delivery  of  goods  at  the 
port  of  destination  is  governed  by  the  usages  of  trade  and 
that  a  custom  at  a  port  of  delivery  may  become  part  of  the 
contract  Richardson  v.  Ooddard^  28  How.,  28;  Blossom 
V.  Smith,  8  Blatchf.,  816;  Higgins  v.  U.  S.  MaU  8.  S.  Co., 
8  Blatchf.,  282. 

But  this  general  rule  does  not  obtain  where  there  is  an 
express  contract  between  the  parties  regulating  delivery  or 
defining  the  rights  and  liabilities  of  the  parties. 

Evidence  of  usage  is  "admissible  in  certain  cases  for  the 
purpose  of  annexing  incidents  to  the  contract  in  matters  upon 
which  the  contract  is  silent,  but  it  is  never  admitted  to  make 
a  contract  or  to  add  a  new  element  to  the  terms  of  a  contract 
previously  made  by  the  parties."  The  Delaware,  14  Wall., 
679,  608. 

When  the  language  of  the  contract  is  ambiguous,  parol 
evidence  of  usage  is  generally  admissible  to  enable  the  court 
to  arrive  at  the  real  intention  of  the  parties,  but  it  is  not 
admissible  to  vary,  contradict,  or  defeat  express  stipulations 
or  provisions  restricting  or  enlarging  the  customary  right. 
HaH  V.  Shaw,  1  Cliff.,  868,  866;  The  Gazelle,  128  U.  S., 
474,  486. 

The  delivery  of  the  cargoes  according  to  the  terms  of  the 
contract  before  us  were  to  be  "alongside"  the  wharf  or 
alongside  a  lighter,  and  there  is  no  question  raised  that  the 
cargoes  were  delivered  in  good  condition  at  the  place  men- 
tioned while  yet  in  the  vessels;  but  the  defendants  urge  that 
the  delivery  was  not  completed  by  bringing  the  vessel  con- 
taining the  cargo  alongside  a  lighter  or  the  wharf,  and  that 
there  was  a  duty  on  the  carrier  to  complete  delivery  by  bring- 
ing the  coal  to  "  the  rail  of  the  ship."  The  claimant,  on  the 
other  hand  J  insists  that  there  was  no  further  duty  in  the 
matter  of  delivery  imposed  by  the  contract  than  to  bring  the 
cargo  alongside  the  lighter  or  wharf  and  that  the  discharge 
of  the  cargo  is  regulated  by  other  and  express  terms  of  the 
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contract  If  the  written  agreement  between  ihe  parties  de- 
fines their  rights  and  liabilities  in  the  matter  of  discharging 
the  coal,  it  should  have  a  controlling  effect,  and  if  it  be  fiileat 
we  would  be  disposed  to  hold  that  the  custom  or  usage  at  the 
port  of  destination  could  be  looked  to  in  ascertaining  the 
intention  of  the  parties.  Authorities  supra.  Deliveiy 
where  the  contract  is  otherwise  silent  may  involve  disdiarge, 
at  least  to  an  extent,  but  the  term  ^  discharge  "  imports  un- 
loading and  not  delivery.  In  the  case  of  The  KimbaU^  3 
Wall.,  37,  the  charter  party  contained  a  clause  that  the  cargo 
should  ^^  be  received  and  delivered  within  reach  of  tiie  ship^s 
tackles  at  the  ports  of  lading  and  discharging."  The  place 
where  delivery  was  to  be  had  was  the  wharf  at  which  the 
ship  might  be  lying.  The  court  says:  ^ The  discharge  men- 
tioned does  not  import  a  delivery  of  the  cargo ;  it  only  im- 
ports its  unloading  from  the  diip.  Such  is  the  obvious 
meaning  of  the  term  and  so  it  has  been  judicially  held," 
citing  Certain  Logs  of  Mahogany^  2  Sumner,  589.  This 
last-named  case  is  referred  to  and  followed  in  Secern  v.  Bagz 
of  Linseedy  1  Cliff.,  68,  and  tiie  court  there  says:  ^ These 
considerations  lead  necessarily  to  the  conclusion  that  tlie 
word  ^  discharged '  as  used  in  the  diarter  party  referred  to 
the  unlading  of  the  goods  after  the  arrival  of  tiie  vessel  and 
not  to  the  delivery  of  the  consignment  to  the  consignee."  In 
KUroy  v.  Del  dk  Hudson  Canal  Co.^  121  N.  Y.,  22,  the  bill 
of  lading  specified  that  the  coal  was  to  be  delivered  ^  along- 
side," and  it  was  held  that  the  delivery  ^'  alongside  "  imposed 
upon  the  consignee  the  duty  and  expense  of  unloading  the 
coal,  under  a  prevalent  custom,  and  it  will  be  noted  that  the 
provision  in  the  Tumbull  case,  supra^  was  for  a  taking 
^'  from  alongside,"  which  was  held  to  mean  that  it  should  be 
taken  from  where  the  ship's  tackle  would  place  the  cargo. 

As  stated,  the  contract  here  refers  to  delivery  and  to  dis- 
charge— as  to  delivery  in  paragraph  8,  where  it  is  provided 
that  each  cargo  is  to  be  delivered  alongside  a  wharf  or  along- 
side a  lighter  (where  the  carrier  can  safely  lie  afloat)  ^as 
may  be  directed  by  the  commandant."  But  delivery  and  dis* 
charge  are  not  equivalent  terms.  The  one  refers  to  the  ac- 
complishment of  the  contract  of  carriage,  a  point  where  its 
duty  of  carriage  ends;  the  other  refers  to  the  removal  of  the 
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cargo  after  it  has  readied  the  place  of  delivery.  Under  the 
contract  the  contractor's  obligation  of  carriage  continues 
until  the  cargo  is  safely  delivered  alongside  the  wharf  or 
lighter,  and  when  so  safely  delivered  the  vessel  becomes  sub- 
ject to  the  commandant's  orders  in  the  matter  of  discharge. 

As  to  discharging  the  coal^  it  is  provided  in  paragraph  5, 
^^the  Government  discharges  cargo  at  its  expense";  para- 
graph 7  regulates  the  rate  of  discharge  as  well  as  time  of 
beginning  of  lay  days;  paragraph  10  speaks  of  discharge; 
and  paragraph  18  stipulates  that  the  ^^  commandant  will  be 
instructed  to  discharge  as  expeditiously  as  practicable," 
while  paragraph  4  requires  the  ship  to  report  to  the  com- 
mandant upon  its  arrival  at  Cavite  ^  and  be  subject  to  his 
orders  in  the  matter  of  discharge." 

In  the  construction  of  a  contract  and  of  different  terms  in 
it  the  court  should  look  to  the  entire  contract  and  not  merely 
at  detached  portions  to  ascertain  its  meaning  and  the  inten- 
tion of  the  parties.  Boardman  v.  Lessees^  6  Pet.,  328 ;  Bailey 
V.  RaUroad,  17  WaU.,  96;  9  Cyc,  679. 

It  is  true  that  words  of  doubtful  meaning  and  sometimes 
ambiguous  terms  in  a  contract  are  open  to  explanation  by 
parol  evidence.  The  custom  or  usage  of  trade  is  ^^  often  em- 
ployed to  explain  words  or  phrases  in  a  contract  of  doubtful 
signification  or  which  may  be  understood  in  different  senses 
according  to  the  subject  matter  to  which  they  are  applied. 
But  if  it  be  inconsistent  with  the  contract  or  expressly,  oi 
by  necessary  implication,  contradicts  it,  it  can  not  be  re- 
ceived in  evidence  to  affect  it."  Barnard  v.  KeUogg^  10 
Wall.,  383. 

^^  The  effect  of  usage  upon  the  contracts  of  parties  has  been 
decided  many  times.  It  may  be  resorted  to  in  order  to  make 
defimte  what  is  uncertain,  clear  up  what  is  doubtful,  or  an- 
nex incidents,  but  not  to  vary  or  contradict  the  terms  of  a 
contract."    moore^s  case^  196  U.  S.,  167. 

Discharging  the  coal  means  unloading  it,  but  defendants 
insist  (and  it  may  be  conceded  that  it  is  proven  that  the 
custom  or  usage  at  said  port  was  for  the  ship  in  discharging 
to  deliver  the  coal  at  the  rail  of  the  ship  or  where  its  tackles 
would  reach)  that  the  discharge  was  to  be  by  the  joint  act 
of  the  parties  and  that  the  terms  of  the  contract  should  be 
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construed  with  reference  to  that  custom  or  usage.  If  the 
contract  were  less  definite  or  silent  in  that  regard  the  argu- 
ment would  have  more  force,  but  it  seems  to  us  that  the 
parties  have  made  plain  their  meaning  in  the  stipulations  of 
the  written  instrument,  and  these  under  the  authorities  are 
controlling.  In  one  separate  paragraph  of  the  contract  it  ia 
agreed: 

"All  expenses  of  loading  to  be  borne  by  the  contractors; 
the  Government  discharges  cargo  at  its  expense.'' 

Here  we  find  the  matter  of  loading  and  unloading  dealt 
with  in  one  paragraph,  which  refers  to  nothing  else,  and  the 
relative  duties  are  placed  in  juxtaposition.  It  is  manifest 
that  the  parties  were  considering  this  feature  and  put  the 
result  of  their  negotiations  into  writing.  They  could  have 
left  the  matter  of  discharging  the  coal  to  be  regulated  by 
the  custom  or  usage  at  the  port  of  destination,  but  they 
were  not  boimd  to  do  so ;  and  exercising  their  right  in  that 
regard,  they  expressed  their  intention  in  terms.  Nor  is  this 
conclusion  weakened  by  a  consideration  of  other  provisions 
in  the  contract,  and,  as  we  have  pointed  out,  all  the  terms 
must  be  considered  together.  It  is  provided  that  the  ships 
should  be  subject  to  the  orders  of  the  commandant "  in  the 
matter  of  discharge''  upon  their  arrival;  the  Government 
guaranteed  "  discharge  "  at  the  rate  of  400  tons  per  day  in 
the  stream  and  600  tons  per  day  at  the  wharf,  and  further 
agreed  to  pay  demurrage  for  detentions  "  caused  by  the  Grov- 
emment  not  discharging"  at  said  rates;  and  it  further 
stipulated  to  instruct  the  commandant  "to  discharge  the 
cargo  as  expeditiously  as  practicable."  The  use  of  the  same 
term  in  these  different  parts  of  the  one  instrument  tends  to 
show  that  the  same  meaning  was  ascribed  to  it  wherever 
used.  To  divide  the  responsibility  of  unloading,  so  that  one 
party  would  lift  the  coal  from  the  hold  and  the  other  would 
receive  it  at  the  rail,  could  certainly  have  some  effect  upon 
the  ability  of  the  Government  to  carry  out  its  guaranty  as 
to  the  rate  of  discharge  as  well  as  upon  the  ability  of  the 
commandant  to  increase  that  rate  of  discharge,  for  in  that 
event  the  rate  of  discharge  could  be  fixed  by  the  amount  of 
coal  presented  at  the  rail  by  the  agents  of  the  contractors 
which  might  be  more  or  less  than  the  guaranteed  rate,  and  to 
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obviate  this  condition  we  should  have  (o  import  into  ihe 
contract  a  provision  that  said  guaranties  were  made,  pro- 
vided the  amounts  to  400  tons  and  600  tons,  respectively, 
were  presented  by  the  contractors  at  the  rail.  But  if  this 
view  is  doubtful  and  it  can  yet  be  said  that  the  custom  or 
usage  may  affent  the  terms  referred  to,  there  still  remains 
the  explicit  provision  above  quoted  from  paragraph  5  of 
the  contract. 

The  expense  incident  to  taking  the  coal  from  the  end  of 
the  ship's  tackle  would  be  borne  in  any  event  by  the  Gov- 
ernment, even  though  the  custom  or  usage  were  held  to  pre- 
vail imder  the  provisions  referred  to  and  excluding  para- 
graph 5,  and  in  that  view  that  paragraph  would  have  no 
field  of  operation.  But  it  is  our  duty  to  construe  the  entire 
contract  without  excluding  any  of  its  terms,  if  possible  to 
do  so,  and  with  reference  to  all  and  every  of  its  provisions. 
(Authorities  supra.) 

These  considerations  lead  us  to  the  conclusion  on  this  phase 
of  the  case  that  the  defendants  were  bound  to  bear  the  ex- 
pense of  discharging  the  coal,  and  that  it  could  have  been 
unloaded  by  the  use  of  the  ship's  appliances  and  material 
with  the  latter's  consent  or  by  independent  means  adopted 
by  the  Government.  As  the  former  course  was  pursued,  we 
think  the  claimant  is  entitled  to  be  paid  the  reasonable  value 
of  the  materials  used  and  the  reasonable  value  of  the  use  oi 
its  appliances  and  services  of  its  crew. 

As  to  demurrage:  The  contention  between  the  parties  as 
to  demurrage  arises  from  the  fact  that  the  auditor  allowed 
the  claimant  demurrage  based  upon  the  idea  that  the  ships 
were  to  be  taken  to  the  wharf,  or  discharged  in  the  stream, 
at  600  tons  per  day  when  they  had  lightened  to  20  feet,  and 
imtil  so  lightened  the  contract  rate  of  400  tons  in  the  stream 
should  prevail. 

The  guaranty  of  the  Government  was  "but  20  feet  of 
water  at  the  coaling  wharf,  Langley  Point,"  and  the  claim- 
ant calling  attention  to  the  seventh  paragraph  that  the  dis- 
charge should  be  "  at  the  rate  of  400  tons  per  day  for  such 
part  of  cargo  as  may  be  necessary  to  discharge  in  the  bay 
to  enable  a  vessel  of  deep  draft  to  go  to  the  wharf  and  600 
tons  per  day  at  the  wharf,"  and  also  to  paragraph  18,  guar- 
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anteeing  an  average  daUy  discharge  of  400  tons  in  the 
stream  and  600  tons  at  the  wharf,  and  stipulating  that  the 
commandant  would  be  instructed  ^^to  discharge  as  expedi- 
tiously as  practicable,  y)ith  a  view  of  exceeding  those  rates^^^ 
argues,  hence,  that  the  intent  and  meaning  of  the  contract 
is  that  the  ship  would  be  taken  to  the  wharf  for  discharge  as 
soon  as  she  was  lightened  sufficientiy  to  '^  enable  a  vessel  of 
deep  draft  to  go  to  the  wharf,''  and,  therefore,  that  the  20- 
foot  depth  guaranteed  was  not  the  limit  of  depth  intended 
if  in  fact  there  was  a  greater  depth.  The  difference  in  dis- 
charging at  one  or  the  other  rate,  in  the  stream  or  at  the 
wharf,  is  apparent,  because  the  ship  would  save  a  day  in 
three  if  the  rate  was  600  instead  of  400  tons. 

The  defendants  insist  that  as  the  Government  guaranteed 
20  feet  of  water  the  commandant  was  not  required  to  take 
any  account  of  the  depth  until  the  ship  was  lightened  to 
the  20-foot  draft ;  and  they  insist  that  when  ^^  the  (jovem- 
ment  guarantees  but  20  feet  of  water  "  that  determines  the 
question  as  to  when  the  change  in  the  rate  of  discharge 
would  be  operative.  As  pointed  out  above  in  this  opinion, 
every  part  of  the  contract  must  be  looked  to  and  given,  if 
possible,  some  meaning.  But  in  the  view  we  take  it  is  un- 
necessary to  determine  this  question,  because  if  it  were  con- 
ceded that  claimant's  contention  as  to  the  meaning  of  the 
contract  is  correct  there  would  yet  be  a  fatal  objection  to 
applying  it.  The  burden  of  proving  that  there  was  a  greater 
depth  is  upon  the  claimant,  as  he  predicates  a  claim  upon 
the  allegation  that  a  large  part  of  the  coal  should  have  been 
discharged  at  the  rate  of  600  tons  when  it  was  discharged 
at  400  tons  per  day.  The  proof  relied  on  is  the  statement 
that  the  Croydon^  ^^  although  drawing  22  feet  6  inches,  was 
taken  to  the  plant  to  facilitate  her  discharge,"  and  claimant 
insists  that  as  one  vessel  was  taken  to  the  plant  when  draw- 
ing 22  feet  6  inches,  therefore  other  vessels  should  have 
been  taken  to  the  wharf  when  lightened  to  that  draft. 
We  may  add  in  this  connection  that  claimant  insists  that 
another  vessel,  the  Selsdon,  was  taken  to  the  wharf  drawing 
approximately  21  feet  6  inches.  The  Croydon  was  taken 
to  the  wharf  and  the  work  of  unloading  her  was  begun 
June  22,  and  the  SeUdon  was  discharged  June  24. 
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The  period  during  which  the  eight  vessels  were  at  said 
port  and  discharging  ranged  from  May  23,  when  the  first 
of  them  arrived  at  Cavite  (the  Kmght  of  St.  George)^  and 
September  28,  when  the  Needles  arrived  there.  Seven  of 
the  vessels,  however,  arrived  or  were  discharged  in  the 
months  of  May,  June,  and  July.  The  Croydon  was  dis- 
charged on  July  3,  but  it  does  not  definitely  appear  on  what 
day  she  was  taken  to  ^^  the  plant" 

The  question,  then,  is  presented  as  to  whether  the  evidence 
is  sufficient  to  show  that  there  was  as  to  the  other  vessels 
which  were  not  taken  to  the  wharf  22  feet  6  inches  of 
water  or,  to  state  it  broader,  whether  the  evidence  is  suf- 
ficient to  justify  a  conclusion  that  there  was  more  than  20 
feet  of  water.  As  stated,  the  claimant  has  the  burden  of 
proving  this  fact.  There  is  a  presumption,  which  is  fre- 
quently indulged,  that  where  a  condition  or  status  of  a  con- 
tinuous nature  is  shown  to  exist  at  a  definite  time  it  may  be 
inferred  to  exist  at  a  subsequent  time.  16  Cyc.,  1052. 
But  the  inference  thus  drawn  presupposes  that  the  fact 
relied  upon  is  one  that  has  the  quality  of  being  continuous. 
1  Greenl.  Ev.,  sec.  41.  In  the  case  before  us  we  are  asked 
to  apply  the  rule  to  the  depth  of  water  at  a  wharf.  No 
proof  is  made  of  the  tide,  its  ebb  or  flow  or  variableness. 
We  know  that  the  depth  at  a  wharf  may  be  affected  by  tide. 
We  are  not  informed  of  the  tidal  condition  when  either  of 
said  vessels  went  to  the  wharf,  and  diligent  counsel  has  not 
informed  us,  nor  have  we  been  able  to  find,  where  any  court 
has  applied  the  presumption  mentioned  to  a  condition  as 
variable  as  the  tides.  The  actual  condition  was  as  suscep- 
tible of  ascertfiinment  by  the  ship's  agents  as  by  the  Gov- 
ernment agents.  And  as  the  proof  is  not  made,  except  as 
6ta1^,  we  do  no  feel  authorized  to  find  that  the  requisite 
fact  is  shown  by  the  evidence,  and  therefore  we  should  de- 
cline to  disturb  the  conclusions  of  the  auditor  in  tiie  ques- 
tion of  the  depth  upon  which  the  rate  of  discharge  should 
be  based. 

3.  Another  item  of  demurrage  is  based  upon  the  conten- 
tion that  a  donkey  engine,  belonging  to  the  Knight  of  St. 
George  and  being  used  by  defendants  in  discharging  that 
ship's  cargo,  blew  out,  entailing  a  delay  of  19^  hours,  and 


666  December  Term  1918-14.  [40  c.  chl 

OflaUa    of    tk«    Coirt. 

demurrage  is  claiined  for  this  detention.  The  argoment  is 
that  as  the  defendants  could  have  used  other  means  than  the 
ship's  appliances  in  discharging,  they  should,  upon  the 
breaking  down  of  the  engine,  have  secured  other  means,  and 
failure  to  continue  prompt  discharge  was  a  fault  of  de- 
fendants for  which  they  should  pay.  We  do  not  assent  to 
this  contention.  Under  the  views  above  stated  the  defend- 
ants were  bound  to  discharge  at  their  expense  and  were 
free  to  use,  certainly  with  the  consent  of  the  ship's  agents, 
its  appliances,  paying  therefor  reasonable  compensation. 
As  we  view  the  situation  the  use  of  the  engine  was  a  bail- 
ment for  the  mutual  benefit  of  the  parties,  the  one  to  get  the 
use  and  the  other  compensation,  and  in  such  case  the  owner 
and  bailor  impliedly  represents  that  the  property  to  be  used 
by  the  bailee  is  reasonably  suited  to  the  contemplated  use. 
Bass  V.  CwrdOT^  123  Ind.,  444.  If  it  break  down  when  it 
is  being  properly  used,  the  bailee  is  not  chargeable  with 
fault,  but  the  bailor  may  be  chargeable.  5  Cyc,  179. 
There  is  nothing  to  show  any  improper  use  of  the  engine  by 
defendants'  agents,  and  it  is  therefore  inferable  that  it  broke 
from  inherent  defects,  and  as  a  consequence  defendants  are 
not  responsible  for  it  nor  for  the  delay  caused  thereby. 

4.  The  claimant  seeks  to  recover  back  the  port  charges 
levied  by  the  customs  authorities  of  the  Philippine  Islands 
for  which  he  says  he  was  not  liable  under  the  terms  of  his 
contract  with  the  Government.  Each  of  the  vessels  was  re- 
quired to  pay  tonnage  dues  and  other  similar  charges.  The 
claim  of  exemption  from  these  is  based  upon  the  act  of 
March  8,  1905,  38  Stat.  L.,  928,  which  provides  tonnage 
dues  at  ports  in  said  islands  and  declares : 

"  Sec.  15.  That  the  following  shall  be  exempt  from  ton- 
nage dues :  A  vessel  belonging  to  or  employed  m  the  service 
of  the  Government  of  the  United  States." 

It  is  insisted  by  claimant  that  these  vessels  were  ^em- 
ployed in  the  service  "  of  the  United  States. 

The  contractor,  claimant  here,  secured  the  vessels  to  trans- 
port the  coal  which  he  agreed  to  deliver  at  Manila  Bay  for 
the  Government.  Each  ship  was  to  be  consigned  to  the  con- 
tractor at  the  port  designated  by  the  Bureau  of  Equipment. 
When  loaded  it  should  sail  immediately  and  diiectly  for 
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Cavite,  and  on  arrival  there  report  to  the  commandant. 
Each  cargo  was  to  be  delrvered  alongside  a  wharf  or  along- 
side a  lighter,  and  the  vessels  could  go  either  by  way  of  Cape 
of  Gk)od  Hope  or  the  Suez  Canal,  "at  the  option  of  the 
ownera"  Each  was  manned  by  master  and  crew  in  the 
employ  of  the  owner,  and  the  United  States  exercised  no 
control  over  them.  We  think  the  contract  was  one  of 
affreightment.  Shaw  v.  United  States^  98  TT.  S.,  235. 
Where  the  general  owner  retains  the  possession,  command, 
and  navigation  of  the  vessel  and  contracts  to  carry  a  cargo 
of  freight  for  the  voyage  the  charter  party  is  a  contract  of 
affreightment,  sounding  in  covenant.  "By  such  a  contract 
the  charterer  obtains  no  right  of  control  over  the  vessel.^' 
Bichardson  v.  Windsor^  8  Cliff.,  895,  399.  The  section 
quoted  refers  to  and  is  inclusive  of  vessels  (1)  belonging  to 
or  (2)  employed  in  the  service  of  the  Government.  In 
either  case  there  is  to  be  inferred  an  absolute  control  of  the 
vessel  by  the  Government,  and  the  fact  that  it  carries  a  cargo 
of  freight  under  contract  with  the  United  States  does  not 
put  the  vessel  in  the  service  of  the  Government. 

We  are  referred  to  two  cases  relied  on  to  sustain  the  con- 
tention of  claimant  upon  this  question,  (1)  the  Swift  dk  Co. 
caacj  48  C.  Cls.,  409,  where  the  contractor  was  exempted 
from  the  payment  of  duties  on  meat  taken  into  Cuba  for  the 
subsistence  of  the  Army.  The  meat  was  to  be  transported 
in  Government  transports  which  were,  of  course,  in  the 
service  of  the  Government,  and,  the  supply  of  contract  beef 
for  the  Army's  use  having  failed,  the  contractor  furnished 
meat  from  the  stock  of  beef  on  hand  which  he  had  previously 
shipped  for  sale  to  the  citizens  of  Santiago  and  upon  which 
duty  had  been  paid.  When  that  beef  was  furnished,  ac- 
cepted, and  used  to  supply  the  Army,  under  the  terms  of  the 
contract,  the  court  held  that  the  contractor  was  entitled  to 
be  repaid  the  duties  he  had  paid  upon  it,  because  by  the 
terms  of  the  contract  the  beef  to  be  furnished  was  exempted 
from  duties.  That  case  has  no  application  here.  (2)  The 
Morris  case^  14  Pet.,  464,  also  relied  on,  involved  the  con- 
struction of  an  act  making  it  unlawful  for  a  citizen  of  the 
United  States  to  serve  on  board  any  vessel  of  the  United 
States  "employed,  or  made  use  of,  in  the  transportation" 
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of  slaves,  and  it  was  held  that  under  the  facts  of  that  case 
the  vessel  was  ^'  employed ''  in  the  slave  trade,  though  it  was 
bound  on  its  outward  voyage  and  was  not,  at  the  time,  trans- 
porting slaves.  "  To  be  '  employed,'  in  anything,''  says  the 
court,  ^^  means  not  only  the  act  of  doing  it,  but  also  to  be  en- 
gaged to  do  it"  But  the  act  before  us  does  not  involve  the 
question  of  whether  the  ships  exempted  from  tonnage  duties 
are  employed  by  the  United  States,  for  to  come  within  the 
exemption  they  must  eithei^  belong  to  or  be  employed  in  the 
service  of  the  United  States.  ^  In  the  service  "  here  does  not 
mean  ^  serving,"  because  a  vessel  may  be  in  the  service  and 
be  not  doing  any  service,  as  was  clearly  pointed  out  by  Chief 
Justice  Nott  in  the  AtUick  case^  27  C.  Cls.,  109,  where  he 
says:  '^ There  is  a  distinction  between  rendering  service  and 
being  in  service  *  *  *.  A  ship  of  war  may  pass  her 
entire  life  in  a  condition  of  readiness  to  serve,  but  of  never 
serving."  In  other  words,  she  is  in  the  service  though  not 
rendering  service.  And  so  a  retired  Army  officer  may  still 
be  in  the  service.  105  U.  S.,  244.  As  the  act  includes  the 
vessels  belonging  to  as  well  as  those  in  the  service  of  the 
Government,  it  is  evident  that  its  application  is  not  based  on 
ownership  of  the  vessel  merely  but  on  control  as  weU.  And 
we  can  not  see  how  a  vessel  can  be  ^^in  the  service  of  the 
Government"  when  the  Grovemment  has  no  control  of  the 
vessel  itself  or  its  management  Besides  this,  it  would  ap- 
pear incongruous  to  hold  that  the  Government  should  pay 
for  the  use  of  the  machinery  and  appliances  of  a  ship,  as  we 
have  held  in  this  case,  or  to  hold  that  it  should  pay  demur- 
rage, as  we  are  asked  to  do  here,  if  the  ship  were  "in  the 
service  of  the  Government"  Our  conclusion  is  that  the  ves- 
sels in  question  are  not  brought  within  the  terms  of  section 
15  of  the  said  act 

Part  of  the  petition  having  been  dismissed  as  to  the  re-for- 
mation of  the  contract,  judgment  is  now  ordered  entered  in 
favor  of  the  claimant  in  the  sum  of  $1,607.57  on  Findings 
y  and  VII. 

Barney,  Judge^  dissents  from  the  judgment  on  the  ground 
that  in  his  opinion  the  contract  should  be  re-formed. 
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JOHN  HOOD  V.  THE  UNITED  STATES. 

[No.  11757.  Cong.    Since  the  annonncement  of  this  opinion  a  new  trial 

has  heen  allowed.] 

On  plaindff'a  Motion, 

This  case  la  before  the  court  by  virtue  of  a  reference  under  the  Bowman 
Act,  having  been  refened  by  order  of  the  Committee  on  Claimfi 
of  the  House  of  Representatives  on  the  17th  day  of  February, 
1905.  The  plaintiff,  however,  seeks  judgment  imder  the  thirteenth 
section  of  the  Tucker  Act,  now  section  151  of  the  Judicial  Code. 
•  The  case  originated  as  a  result  of  improving  the  Monongahela 
River  in  West  Virginia  for  navigation,  the  plaintiff  alleging  a 
destruction  of  land  and  a  taking  under  the  fifth  amendment  to 
the  Constitution.  The  demand  of  the  plaintiff  is,  first,  judgment 
for  the  value  of  the  null  franchise,  and  next  for  the  value  of  the 
land  and  the  null  building  and  machinery  located  thereon. 
I.  Independent  of  the  wishes  of  the  parties,  the  thirteenth  section  of 
the  act  of  March  3,  1887,  24  Stat.  L.,  605,  now  section  151  of  the 
Judicial  Code,  is  mandatory  for  the  rendition  and  entry  of  judg- 
ment by  the  court.  The  rendition  of  such  judgment  does  not 
preclude  the  court  from  making  report  to  Congress  according 
to  law. 

II.  The  franchise  for  which  compensation  is  claimed  should  be  classed 
as  a  daim  in  the  nature  of  an  incorporeal  hereditament.  The 
alleged  franchise  was  the  right  to  maintain  for  use  the  milldam 
which  plaintiff  acquired  from  his  grantor,  but  this  franchise  was 
subject  to  the  rig^t  of  the  Qovemment  to  improve  the  river  for 
navigation. 

III.  Where  a  party  is,  by  the  State,  granted  the  right  to  construct  a  mill- 
dam  in  a  navigable  stream,  there  is  nothing  inheritable  in  such  a 
grant  and  no  right  of  property  vested  in  the  first  grantee  or  any 
of  his  assigns. 

lY.  Where  the  State  of  Virginia  grants  the  right  to  construct  a  milldam 
in  a  navigable  stream  and  the  State  reserved  the  right  to  with- 
draw assent  for  the  use  of  the  privilege  at  any  time,  the  act  reserv- 
ing the  right  to  the  State  inured  to  the  benefit  of  the  National 
Qovemment  under  the  constitutional  power  to  regulate  commerce 
between  the  States. 
y.  The  Monongahela  River  was  and  is  a  navigable  stream.  The  tech- 
nical title  to  the  bed  of  the  river  was  either  in  the  State  or  in  the 
riparian  owner,  but  the  riparian  plaintiff  had  no  title  superior  to 
that  of  the  State. 

VI.  Where  a  State  grants  a  franchise  for  the  construction  of  a  dam  in  a 
navigable  stream  to  create  water  power  with  which  to  operate  a 
mill,  the  rigjht  granted  is  not  such  as  to  entitle  a  party  to  com- 
pensation from  the  Government  for  the  destruction  of  said  water 
power  in  improving  the  river  for  navigation. 
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VII.  Where  any  part  of  the  mill  itself  constitutes  an  obatraction  so  as  to 
interfere  with  the  dominant  right  of  navigation,  such  use  of  the 
bed  of  the  river  may  be  forbidden.  The  destruction  of  the  prop- 
erty under  such  drcumstancee  would  not  constitute  a  taking 
within  the  meaning  of  the  Fifth  Amendment. 
VIII.  The  rule  of  the  common  law  that  fixtures  annexed  to  tiie  realty 
become  a  part  thereof  and  subject  to  existing  liens  tiiereon  has 
been  held  to  be  subject  to  many  exceptions. 
IX.  Where  in  improving  a  river  for  navigation  the  Government  causes 
the  waters  of  the  stream  to  back  up  and  destroy  the  water  power 
created  by  the  dam  constructed  in  the  bed  of  the  stream,  the  Gov- 
ernment is  not  liable  for  the  destruction  of  said  water  power. 

The  Beparter^8  statement  of  the  case: 

The  following  are  the  facts  of  the  case  as  found  by  the 

court: 

FINDINGS  OF  FACT. 

I.  In  the  year  1903,  and  long  prior  thereto,  the  claimant 
was  the  owner  of  a  tract  of  land  located  at  Lowesville,  on  the 
west  bank  of  the  Monongahela  River,  in  Monongalia  County, 
W.  Va.,  comprising  about  70  acres  and  extending  along  the 

river  bank  a  distance  of  about  feet.     There  was 

located  partly  upon  and  over  the  bed  of  said  river  and  partly 
upon  a  strip  or  parcel  of  said  land  a  gristmill  which  was 
operated  exclusively  by  water  power  supplied  and  furnished 
by  means  of  a  dam  extending  entirely  across  the  said  Monon- 
gahela River,  which  mill  building  did  not  interfere  with  the 
navigation  of  said  river. 

The  original  bank  of  the  Monongahela  River  intersects  the 
mill  at  a  point  nearer  the  land  side  of  the  null  than  the  water 
side  as  set  forth  in  the  photograph  hereto  annexed,  marked 
'  ^  Exhibit  No.  1 ' '  and  made  a  part  of  this  finding,  which  shows 
practically  the  whole  side  of  the  building  projecting  over  the 
bank  into  the  bed  of  the  river  with  three  windows  in  that 
side.  The  mill  itself  projects  over  the  bed  of  the  stream. 
The  mill  wheels  are  located  under  the  mill  building,  and 
necessarily  were  over  the  bed  of  the  stream  in  order  to  have 
received  the  headwater  from  the  milldam. 

The  other  photograph,  marked  ''Exhibit  2"  and  made 
part  of  this  finding,  shows  the  situation  and  location  of  the 
mill  and  its  surroimdings  as  the  same  appears  from  the  oppo- 
site side  of  the  river. 
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n.  One  Levi  Low  was  formerly  the  owner  of  the  null 
owned  by  the  claimant.  At  the  time  of  the  ownership  of 
Ijeyi  Low^  to  wit,  March  15,  1849,  the  General  Assembly  of 
Virginia  passed  a  special  act  in  the  words  and  %ures  fol- 
lowing, to  wit: 

'4.  Be  it  enacted  by  the  general  assembly,  that  IfeviLow, 
of  the  cotmty  of  Monongaha,  is  hereby  authorized  to  increase 
the  height  of  his  dam  on  the  Monongahela  River  4  feet 
diminishing  its  height  where  it  terminates  in  the  river  to 
2  feet:  Provided,  Tnat  said  dam  shall  produce  no  impedi- 
ment to  the  navigation  of  the  river,  and  shall  at  tiny  time 
be  abated  by  the  county  or  superior  court  of  Monongalia 
as  a  nuisance  should  it  appear  that  the  said  dam  does 
obstruct  the  navigation  aforesaid/' 

Thomas  Hall  and  Raphael  Hoult  owned  land  on  each 
side  of  the  Monongahela  River.  On  February  26,  1827, 
these  two  persons,  in  pursuance  of  the  provisions  of  the  act 
of  the  General  Assembly  of  the  Commonwealth  of  Virginia, 
passed  March  2,  1819,  entitled  ''An  act  to  reduce  into  one 
the  several  acts  concerning  mills,  milldams,  and  other 
obstructions  to  water  courses,"  instituted  proceedings  for 
the  purpose  of  acquiring  the  necessary  rights,  from  other 
property  owners,  to  erect  a  dam  across  said  river  for  the 
purpose  of  building  mills  on  each  side  thereof,  and  on  July 
23,  1827,  the  cotmty  court  of  Monongalia  County  entered 
an  order  granting  tJie  said  Hall  and  Hoult  the  r^ht  and 
privil^e  to  erect  a  dam  for  the  purposes  aforesaid. 

In  Chapter  CLXXX  of  the  acts  of  the  General  Assembly 
of  Virginia  of  1831  appears  to  be  ''An  act  concerning  Thomas 
Hall  and  Raphael  Hoult,"  as  follows: 

"1.  Be  it  enacted  by  the  general  assembly  that  it  shall 
be  lawful  for  Thomas  Hall  and  Raphael  Hoult,  their  heirs 
and  assigns,  to  erect  and  keep  in  constant  repair  a  good 
and  sufficient  sluice  and  windlass  or  crane  and  other  neces- 
sary fixtures  instead  of  a  lock  and  slope,  at  their  milldam 
across  the  Monongahela  River,  in  the  coimty  of  Monongalia." 

The  said  dam  was  built  by  claimant's  predecessors  in 
interest  and  has  been  maintained  by  claimant  for  the  pur- 
pose of  furnishing  water  power  to  operate  said  mill.  Said 
dam  was  an  actual  impediment  to  the  navigation  of  the 
river. 
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m.  In  December,  1903,  immediately  prior  to  ihe  time 
the  United  States  completed  the  construction  of  Dams  and 
Locks  Nos.  13  and  14,  that  portion  of  claimant's  property 
lying  contiguous  to  the  said  river  was  well  sidted  for  milling 
puiposes,  for  which  it  was  then  being  used,  and  was  worth 
to  him  a  sum  of  money  in  excess  of  $3,000. 

IV.  In  the  years  1901-1903  the  United  States  built  two 
dams  with  locks  across  the  Monongahela  River;  one  dam 
and  lock.  No.  14,  is  located  about  1,000  feet  below  or  down 
the  riveP'from  the  mill  of  claimant;  the  other  dam  and  lock, 
No.  13,  is  located  about  4^  miles  below  or  down  the  river 
from  claimant's  mill.  These  dams  and  locks  were  built  in 
the  improvement  of  navigation  of  said  river  under  authority 
of  acts  of  Congress. 

y.  The  immediate  effect  of  the  construction  of  Dams  and 
Locks  Nos.  13  and  14  was  to  back  up  the  water  to  claimant's 
mill,  submerging  the  basement,  and  in  times  of  high  water 
a  part  of  the  machinery,  and  destroying  the  head  of  water 
furnished  the  mill  dam.  The  mill  wheels  are  the  only  parts 
of  the  machinery  which  are  actually  flooded  at  all  stages  of 
water. 

VI.  Claimant's  said  mill  was  a  three-story  and  basement 
frame  structure,  supported  by  a  good  stone  foundation. 
The  framework  was  of  heavy  hewn  oak  timber,  and  the 
siding  was  of  good  quality  of  poplar.  The  mill  was  covered 
by  a  steel  roof.  Said  mill  was  equipped  with  a  first-class 
roller  process,  including  all  needful  machinery,  and  had  a 
capacity  of  about  5  bushels  of  wheat  and  from  8  to  10 
bushels  of  com  per  hour. 

VII.  The  mill  site  (or  land  upon  which  the  mill  building 
abutted)  consisted  of  about  three-fourths  of  an  acre  prior 
to  the  completion  of  said  Dams  and  Locks  Nos.  13  and  14. 
The  backwater  from  said  locks  and  dams  submerged  two- 
thirds  thereof.  The  residue,  since  the  completion  of  said 
locks  and  dams,  is  destroyed  by  reason  of  the  overflows 
caused  by  rises  in  the  waters  of  said  river  in  times  of  freshets, 
rendering  valueless  for  any  purposes  the  entire  tract  of  land 
consisting  of  three-fourths  of  an  acre. 

It  is  3  or  4  feet  from  the  water  in  the  f orebay  to  the  bottom 
of  the  mill  and  the  water  does  not  reach  the  ground  floor 
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of  the  mill  buildmg,  and  no  part  of  the  machinery  in  the 
mill  building,  except  that  the  ground  floor  is  subject  to 
damage  in  periods  of  high  water  only. 

The  mill  building  is  shown  in  Exhibits  1  and  2,  which 
disclose  its  location  in  the  bed  of  the  river,  adjacent  to  and 
abutting  against  the  banks  of  the  river. 

VIII.  The  milldam,  which  was  about  1,200  feet  long,  was 
constructed  partly  of  stone  and  partly  of  timber,  and 
extended  entirely  across  the  Monongahela  River.  It  was 
in  a  reasonably  good  state  of  repair  in  1903  when  Dams  and 
Locks  Nos.  13  and  14  were  completed  by  the  United  States. 
Said  milldam  was  put  in  place  at  a  cost  of  from  $1,500  to 
$2,000. 

IX.  The  water  power  furnished  by  means  of  the  aforesaid 
dam  was  sufficient  to  nm  said  mill  at  full  capacity  for  about 
10  months  of  the  year,  and  the  head  of  water  furnished  was 
from  4  to  6  feet. 

X.  The  mill  building,  dam,  water  wheels,  shafting,  and  all 
other  mill  machinery  and  fixtures  were  in  good  condition  and 
repair  before  the  public  improvements  were  made  by  the 
United  States.  After  the  completion  of  Dam  No.  14  in 
November,  1903,  all  of  said  mjll  property,  including  the  use 
of  the  miUdam,  was  rendered  useless  for  miU  purposes. 
Steam  power  could  not  be  substituted  for  water  power, 
because  the  normal  level  of  the  pool  is  less  than  4  feet  below 
the  floor  of  said  mill  at  low-water  stage. 

XI.  The  value  of  the  land  submerged  and  taken  was  $112. 

Mr.  WaUman  H.  Conaway  for  the  plaintiff. 

Mr.  J.  Harwood  Orwoes,  with  whom  was  Mr.  Assistant 
Attorney  General  Huston  Thompson,  for  the  defendants. 

Howry,  Judge,  deUvered  the  opinion  of  the  court: 

This  is  a  Bowman  Act  proceeding  for  the  alleged  taking 
of  private  property  for  public  use.  The  cause  was  first  pre- 
sented without  request  in  the  pleadings  for  judgment.  The 
court  met  the  wishes  of  the  plaintiff  in  that  regard,  as  it  did 
in  the  companion  case  of  Barnes,  and  authorized  report 
directly  to  the  law-making  body  where  proceedings  began. 
But  plaintiff  was  entitled  nevertheless  to  judgment  for  the 
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sum  found  due  inasmuch  as  the  statute  of  limitations  of  six 
years  had  not  begun  to  run  when  the  petition  was  filed. 
Independent  of  the  wishes  of  the  parties,  the  thirteenth  seo- 
tion  of  the  act  of  March  3,  1887,  24  Stat.,  505,  is  mandatory 
for  the  rendition  and  entry  of  such  judgment  as  became  neces- 
sary. This  course  would  not  predude  the  court  from  making 
report  to  Congress  according  to  law.  But  the  result  must  be 
stated  also  in  the  form  of  a  judgment  so  that  the  parties  may 
obtain  the  opportunity  to  have  the  conclusions  reyiewed  in 
the  Supreme  Court. 

The  cause  of  action  originated  in  the  erection  by  the  Gov- 
ernment of  a  dam  across  the  Monongahela  River  2  miles  below 
the  plaintiff's  mill,  by  means  of  which  the  water  of  the  river 
was  thrown  back  so  as  to  destroy  the  plaintiff's  milldam  and 
render  useless  the  mill  and  also  the  machinery,  as  it  was  then 
and  there  used,  contained  in  the  mill  building.  The  dam 
and  mill  which  plaintiff  had  been  using  before  the  Govern- 
ment undertook  to  improve  the  navigation  of  the  river  had 
been  in  use  for  many  years.  As  far  back  as  1819  the  General 
Assembly  of  Virginia  had  passed  "An  act  to  reduce  into  one 
the  several  acts  concerning  mills,  mUldams,  and  other  obstruc- 
tions to  watercourses."  Under  this  general  law,  in  1849, 
Levi  Low  (under  whom  plaintiff  derived  whatsoever  title  or 
privilege  there  is)  was  authorized  to  increase  the  height  of 
his  dam,  provided  that  the  same  ^should  produce  no  impedi- 
ment to  tile  navigation  of  the  river.  Subsequently  Thomas 
Hall  and  Raphael  Hoult  were  authorized  to  erect  and  keep 
in  repair  necessary  fixtures  at  their  milldam  on  the  Mononga- 
hela River.    Reference  to  these  acts  appear  in  the  findings. 

The  cause  was  first  heard  in  connection  with  the  case  of 
Barnes  v.  {7.  S.,  46  C.  Cls.,  7.  The  Barnes  mill  property  was 
close  by  the  land  and  mill  of  this  plaintiff.  In  deddii^  the 
present  case  we  stated  that  the  issues  in  Hood^s  ease  pre- 
sented substantially  the  same  conditions  as  in  the  case  of 
Barnes  and  called  for  an  application  of  the  same  legal  prin- 
ciples. To  this  statement  there  is  exception  because,  it  is 
argued,  no  part  of  the  land,  mill  building,  or  machinery  was 
rendered  valueless  in  the  Barnes  case.  It  is  further  argued 
that  the  Barnes  mill,  after  the  improvement  of  the  liver, 
could  have  been  operated  by  steam  power,  but  that  Hood 
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could  not  substitute  steam  for  water  power  nor  make  use  of 
his  mill  building  for  the  purposes  in  Tiew  when  it  was  built. 

The  present  issues  arise  on  the  motion  of  plaintiff  to  amend 
the  findings  and  for  a  new  trial. 

The  contention  of  the  plaintiff  is,  first,  for  the  value  of  the 
mill  franchise;  and,  next,  for  the  value  of  the  mill  building 
and  the  machinery  in  the  mill^  including  water  wheels  and 
shaftings. 

On  these  contentions  the  amended  findings  show  that  the 
alleged  franchise  was  destroyed  by  the  improvement,  and  that 
steam  power  could  not  be  substituted  for  water  power  becivuse 
it  was  not  practicable  to  convert  this  water  mill  into  a  steam 
gristmill,  inasmuch  as  there  was  not  room  enough  for  any- 
thing of  that  kind  and  likewise  because  the  banks  above  and 
below  were  and  are  constantly  being  cut  away,  and  when 
freshets  occur  water  from  the  river  comes  up  over  the  floor 
of  the  building. 

The  franchise  for  which  compensation  is  claimed  should 
be  classed  as  a  claim  in  the  nature  of  an  incorporeal  heredita^ 
ment.  The  privilege  constituting  the  alleged  franchise  was 
the  right  to  maintain  for  use  the  milldam  which  plaintiff 
acquired  from  his  grantor.  But  the  original  grant  was  con- 
ditional because  of  the  provision  that  the  dam  when  con- 
structed should  produce  no  impediment  to  the  navigation  of 
the  river.  Whenever  it  appeared  that  the  dam  did  in  fact 
obstruct  navigation  it  became,  under  the  terms  of  the  grant, 
a  nuisance  to  be  abated,  not  at  the  option  of  the  grantee  but 
by  the  courts,  whenever  the  fact  appeared  to  the  authorities. 
There  was  nothing  inheritable  in  such  a  grant,  and  no  right 
of  property  vested  in  the  first  grantee  or  in  any  of  his  assigns. 
As  we  read  the  acts  of  the  assembly,  the  original  grantee  con- 
structed the  dam  only  by  permission  of  the  State,  with  no 
obhgation  on  the  part  of  the  public  to  provide  compensation 
whatsoever  whenever  it  became  necessary  for  public  authority 
to  improve  for  better  navigation.  This  permit  was  merely 
a  license,  with  which  the  State  of  West  Virginia  undertook 
to  make  no  change. 

Plaintiff  relies  on  the  authority  of  the  Mon<mgahda  Navi- 
gatMU  Co.  V.  Vnited  States,  148  U.  S.,  312,  in  which  it  appears 
that  the  company  had  a  charter  and  supplemental  to  that 
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charter  it  was  provided  by  the  Legislature  of  Peimsybraiiia 
that  whenever  the  construction  of  sufiBcient  locks  and  dams 
to  extend  the  slack  water  on  the  Monongahela  River  from  the 
Pennsylvania  Une  to  Morgantown,  in  Virginia^  should  be 
commenced  it  should  be  the  duty  of  the  navigation  company 
to  commence  the  construction  of  a  lock  and  dam  to  extend 
the  navigation.  The  company  was  given  the  right  if  they 
did  so  to  collect  tolls  upon  commerce  passing  through  its 
locks.  When  these  loclra  were  taken  over  by  the  United 
States  the  court  recognized  the  power  of  the  State  to  grant 
the  franchise.  But  the  appellate  court  refused  to  permit  the 
Gbvemment  to  so  appropriate  the  property  as  to  exact  the 
same  tolls  as  the  company  had  been  receiving,  inasmuch  as 
the  State  had  power  to  grant  the  franchise  in  such  way  as  to 
make  it  a  vested  right.  On  the  facts  in  the  case  mentioned 
it  was  finally  held  that  the  navigation  company  rightfully 
placed  the  condenmed  lock  and  dam  in  the  river  and  that  it 
had  a  franchise  to  receive  tolls  for  its  use,  because  it  was  as 
much  a  vested  right  of  property  as  the  ownership  of  the  tan- 
gible property. 

Here  the  case  ia  different,  as  the  findings  show.  Virginia 
had  the  right  to  withdraw  assent  for  the  use  of  the  privilege 
at  any  time ;  and  we  must  assume  that  the  act  reserving  the 
right  for  the  State  inured  to  the  benefit  of  the  National  Grov- 
emment  under  the  power  to  regulate  commerce. 

The  Monongahela  River  was  and  is  a  navigable  river.  It 
was  always  amenable  to  the  admiralty  jurisdiction.  Noth- 
ing in  the  local  law  can  be  found  for  it  ever  to  have  been 
otherwise.  The  technical  title  to  the  bed  of  the  river  was 
either  in  the  State  or  in  the  riparian  owner.  But  the  riparian 
claimant  had  no  title  superior  to  that  of  the  State. 

In  United  States  v.  Chandler-Dunbar  W<iter  Power  Co.,  229 
XT.  S.,  54,  it  was  held  that  the  flow  of  the  stream  of  a  naviga- 
ble river  is  in  no  sense  private  property,  leaving  no  room  for 
judicial  review  at  the  instance  of  a  private  owner  of  the 
banks  of  the  stream  when  Congress  determined  that  such 
flow  was  needed  for  the  improvement  of  navigation.  In  the 
case  cited  it  appeared  that  Congress  had  declared  that  all  of 
the  lands  and  property  of  every  kind  lying  north  of  the  pres- 
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ent  St.  Marys  Falls  Ship  Canal  throxighout  its  entire  length 
and  lying  between  the  ship  canal  and  the  international  Une 
of  Sault  Ste.  Marie,  in  Michigan,  was  necessary  for  the  pur- 
poses of  navigation,  and  acquirement  by  condemnation  had 
been  directed.  The  compensation  awarded  the  Chandler- 
Dnnbar  Co.  for  its  property  was  $652,332,  of  which  amount 
$550,000  was  the  estimated  value  of  water  power.  The 
Supreme  Court  reversed  the  award  for  the  value  of  the  water 
power  and  declared  that  the  company  was  not  the  owner  of 
the  river  or  of  the  inherent  power  in  die  falls  and  rapids,  but 
that  all  their  rights  were  dependent  upon  the  public  right  of 
navigation;  that  the  use  of  the  bottom  of  the  river  was  proper 
for  the  purpose  of  placing  structures  in  the  bed  of  the  water 
in  aid  of  navigation  which  did  not  mean  the  taMng  of  private 
property  for  public  use.  The  court  further  declared  that 
structures  placed  in  the  river  and  upon  submerged  land  con- 
stitute such  hindrances  to  the  proper  use  of  the  river  for 
purposes  of  navigation  that  the  removal  of  such  structures 
might  be  required  and  the  owners  forbidden  the  use  of  the 
river  bed  whenever  injurious  to  the  dominant  right  of  navi- 
gation. According  to  this,  if  plaintiff's  mill  constituted  an 
obstruction  to  navigation  he  might  have  been  required  to 
remove  it. 

In  Lewia  Blue  Point  Oyster  CvUivaiion  Co.  v.  Brigga,  229 
U.  S.,  82,  it  was  held  that  the  deepening,  in  the  interest  of 
navigation,  of  a  channel  across  a  navigable  bay,  the  bed  of 
which  was  used  for  oyster  cultivation  under  State  grants,  was 
not  a  taking  of  the  property  of  the  lessee  of  the  oyster  beds 
within  the  meaning  of  the  fifth  amendment.  The  latter  case 
leaflBrmed  the  principles  declared  in  the  Chandler-Dunbar 
case  and  made  a  clear  distinction  between  proprietary  rights 
and  estoppel.  The  Monongahela  Navigation  Co.  case,  supra, 
was  rested  on  estoppel  and  not  on  proprietary  rights  at  aU. 
In  fact,  the  owners  of  the  lock  and  canal  (and  the  franchise 
to  take  tolls),  which  appeared  in  the  Monongahela  Naviga- 
tion Co.  case,  had  constructed  their  works  on  an  implied  invi- 
tation of  Congress.  The  State  of  Pennsylvania  gave  the 
franchise  after  Congress  had  acted. 
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There  was  no  such  franchise  acquired  by  this  plaintiff  in 
the  privilege  arising  out  of  his  use  of  the  mill  dam  which  fur- 
nished the  water  power  as  to  justify  compensation. 

We  haye  seen,  according  to  the  authorities,  that  if  any 
part  of  the  mill  itself  constitutes  such  an  obstruction  as  to 
interfere  with  or  conflict  with  the  dominant  right  of  navigar 
tion  the  use  of  the  bed  of  the  riyer  may  be  forbidden.  The 
destruction  of  the  property  imder  such  circumstances  would 
not  constitute  a  taking  within  the  meaning  of  the  fifth 
amendment. 

The  banks  are  the  lines  which  contain  a  stream  in  an  ordi- 
nary state  of  high  water,  because  the  nature  of  the  banks  does 
not  generally  change,  although  for  some  cause  they  may  be 
temporarily  oyerflowed.  The  description  of  what  consti- 
tutes banks  has  been  applied  to  the  Mississippi  River.  In 
Hart  V.  Board  of  Levee  Commissioners  for  the  Parish  of 
Orleans,  54  Fed.  Rep.,  559,  it  was  said  that  "this  definition 
of  the  banks  seems  to  have  been  adopted  from  an  eaily 
period,  being  the  controlling  direction  as  to  what  courts  shall 
consider  the  bed  of  the  liGssissippi.'^  Viewing  the  exhibits 
derived  from  the  two  photographs  (as  to  the  accuracy  of 
which  there  is  no  dispute),  the  Monongahela  River  is  that 
area  extending  toward  the  center  and  across  the  river  from 
the  natural  banks  shown  by  the  exhibits.  If,  then,  the  ex- 
hibits demonstrate  that  the  mill  building  wholly  covered  the 
bed  of  the  stream,  does  liability  arise  as  for  a  taking  of  the 
mill  building  and  the  mill  wheel  or  any  other  part  of  the 
machinery  t 

But  plaintiff  claims  the  value  of  the  building  as  a  mill,  with 
all  the  machinery  in  the  mill,  including  the  water  wheels  and 
shaftings,  upon  the  theory  that  when  the  mill  was  built  and 
the  machinery  installed  the  improvements  became  a  part  of 
the  realty  and  must  be  valued  as  a  part  of  the  land. 

The  rule  of  the  common  law  that  fixtures  annexed  to  the 
realty  become  a  part  thereof  and  subject  to  existing  liens 
thereon  has  been  held  to  be  subject  to  many  exceptions. 
Thus,  in  Virginia,  when  a  corporation  possessing  the  right  of 
eminent  domain  enters  upon  lands  necessary  for  its  public 
purposes,  under  the  deed  of  a  mortgagor  in  possession,  and 
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places  permanent  improyements  tliereon  in  good  f  aith,  it  may 
later  condenm  the  interest  and  title  of  the  mortgagee  -with- 
out being  required  to  pay  more  than  the  value  of  the  land 
without  the  improyements  plaeed  thereon  with  intent  to 
acquire  the  entire  title.  Searl  v.  School  District^  133  U.  S., 
561;  2  Lewis  Em.  Dom.,  sec.  759,  3d  ed.;  Consolidated  Turn- 
pike Co.  V.  Norfolk  dh  Ocean  Co.,  228  U.  S.,  596. 

In  Hawkins  Light  House  cases,  39  Fed.  Rep.;  77,  it  was 
held  that  the  occupation  of  lands  under  navigable  waters 
for  the  purpose  of  erecting  a  lighthouse  thereon  in  aid  of 
navigation  was  not  a  taking  of  private  property  requiring 
compensation,  the  owner's  title  being,  by  necessary  impli- 
cation, subject  to  the  use  which  the  United  States  had 
made  of  it.  In  reviewing  this  case  the  appellate  court  said 
in  Scranton  v.  Wheeler,  supra,  that  whatever  the  nature 
of  the  interest  of  a  riparian  owner  in  the  submerged  lands 
in  front  of  his  upland  boimding  on  a  pubUc  navigable 
river  *  *  *  was  to  be  held  subordinate  to  such  use 
of  the  submerged  lands  and  of  the  water  flowing  over  them 
as  might  be  consistent  with  or  demanded  by  the  public 
right  of  navigation.  This  doctrine  was  affirmed  in  the 
Jjewis  Blue  Point  case,  supra,  which  declared  that  the 
dominant  right  must  include  the  right  to  use  the  bed  of 
the  water  for  every  purpose  which  is  in  aid  of  navigation. 
There  is  no  qualification  to  be  made  to  this  language. 

Turning  now  to  the  findings  in  this  case  we  see  that 
plarntiff's  mill  building  was  adjacent  to  and  abutted  against 
the  banks  of  the  river.  How  far  in  feet  or  yards  it  was 
extended  into  the  river  does  not  appear.  It  does  appear 
that  the  building  was  constructed  over  the  stream  and 
remains  there.  The  photographs  set  forth  as  exhibits 
show  the  building  to  be  over  the  stream.  Taken  together 
these  exhibits,  which  are  a  part  of  the  findings,  show  the 
mill  building  abuts  against  the  banks  and  rests  over  the 
bed  of  the  stream. 

It  is  manifest  that  the  entire  sides  of  the  building  project 
from  the  banks  into  the  river  and  practically  over  the  bed 
of  the  water.  There  are  three  windows  in  the  mill  which 
appear  on  one  side,  and  these  three  windows  are  over  the 
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water.  That  the  building  did  project  over  tiie  bed  of  the 
stream  is  further  estabUshed  by  the  fact  that  the  mill  wheel 
located  under  the  mill  building  was  flooded  and,  of  course, 
for  mill  purposes,  was  necessarily  placed  over  the  bed  of  the 
stream  in  order  to  have  received  its  head  of  water  from  the 
milldam. 

As  to  the  machinery  there  was  nothing  to  prevent  its 
removal  by  plaintiff.  Nor  was  there  any  obligation  on  the 
part  of  the  Government  to  so  carry  on  its  improvements 
as  that  steam  for  water  power  might  be  substituted  and  the 
building  put  to  use  as  a  different  kind  of  mill  property. 
The  mill  building  itself,  like  the  machinery,  remains  subject 
to  such  use  as  the  owner  may  be  able  to  make  of  it. 

If  any  part  of  this  mill  building  is  on  fast  land  the  proof 
in  the  case  does  not  show  it.  There  is  some  proof  as  to  the 
cost  and  value  of  the  building  and  machinery  as  a  whole, 
but -there  is  nothing  to  show,  as  stated,  that  any  part  of 
this  property  was  located  on  the  upland.  The  cause  must 
be  decided  upon  the  only  tangible  proof  before  us  as  to  the 
location  of  the  mill.  And  in  so  improving  the  river  as  to 
back  up  the  waters  of  the  stream  to  the  destruction  of  the 
water  power  the  Government  was  as  much  in  the  exercise  of 
its  right  to  proceed  without  liability  as  if  in  pursuing  the 
same  object  the  occasion  arose  for  public  authority  to 
demolish  the  obstruction.  Defendants  are  at  liberty  to 
exercise  the  right  to  destroy  the  property  at  any  time  when 
necessary  to  aid  full  and  free  navigation. 

With  no  proof  whatsoever  to  show  that  the  mill  building 
was  built  upon  the  land,  but  that  it  was  adjacent  only  to 
the  land  and  abutted  against  the  banks  of  the  stream,  it  can 
not  be  considered  that  there  was  a  taking  of  any  of  the 
plaintiff's  improvements.  It  is  possible  that  the  piers 
supporting  the  miU  building  on  one  side  were  constructed 
upon  fast  land,  and  if  so  there  might  be  a  small  recovery. 
But  the  court  can  not  assume  anything  about  it  iq  the  absence 
of  proof  on  that  point. 

Plaintiff  is  entitled  to  recover  the  value  of  the  submerged 
land.  Report  is  directed  to  be  made  to  the  congressional 
body  transmitting  the  cause,  and  judgment  will  also  be 
entered  for  $112  as  the  value  of  the  property  taken. 
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THE  EASTERN  EXTENSION,  AUSTRALASIA  & 
CHINA  TELEGRAPH  CO.  v.  THE  UNITED 
STATES. 

[46  C.  CIS.  R.,  646;  48  O.  GI&  B.,  38;  281  U.  S.  R.,  326.] 

On  the  plaintiffs*  appeal. 

At  the  time  of  the  cession  of  the  Philippines  to  the  United  States  a 
British  corporation  has  procured  from  the  Spanish  Govern- 
ment grants  and  concessions  for  the  establishment  of  sub- 
marine cables  to  be  worked  by  the  company  at  its  own  ex- 
pense for  an  annual  subsidy  of  4,500  pounds.  After  the 
cession  of  the  islands  the  United  States  use  the  cables  In 
their  public  business.  The  company  brings  this  suit  to  re- 
cover the  subsidy  assured  to  it  by  Spain  as  its  compensation 
for  such  service.  The  defendants  move  to  dismiss  the  case 
under  Bevised  Statutes  (sec  1066)  prohibiting  the  court 
from  entertaining  jurisdiction  of  claims  **  growing  wit  of  or 
dependent  on  any  treaty  stipulation  entered  into  with  for- 
eign nations** 

The  court  below  decides: 

I.  By  the  treaty  of  Paris,  December  10,  18d8,  the  control  and  sov- 
ereignty of  Spain  over  the  Philippine  Archipelago  passed  to 
the  United  States.  All  buildings,  wharves,  and  public  prop- 
erty which  belonged  to  the  public  domain  were  ceded  or  re- 
linquished to  the  United  States;  but  it  was  expressly  pro- 
vided that  the  cession  and  relinquishment  should  not  "im- 
pair the  property  or  rights  which  by  law  belonged  to  the 
peaceful  possession  of  property  of  all  kinds  **  whether  "  of 
dvio  bodies  or  of  private  individuals  of  whatsoever  nation- 
oUty  such  individuals  may  be,**    The  cables  owned  by  the 
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daimant  under  the  Spanish  concession  are  sach  prlTate 
property. 
II.  The  Revised  Statutes  (sec.  1066)  prohibit  this  court  from  enter- 
taining jurisdiction  of  claims  "  ffratoing  out  of  or  dependent 
on  any  treaty  stipulation  entered  into  with  foreign  nations,^ 
bat  the  statute  contemplates  a  direct  and  proximate  connec- 
tion between  the  claims  and  the  treaty.  The  right  itself 
must  have  Its  origin  in  and  derive  its  life  and  existence  from 
the  treaty. 

III.  The  right  of  action  in  this  case  grows  out  of  the  use  of  private 

property,  the  claimant's  marine  cables,  by  the  defendants  for 
public  purposes;  and  the  fact  that  the  claimant  acquired  its 
property  by  a  concession  of  the  Spanish  Government  and  had 
entered  into  an  agreement  with  that  Government  for  ren- 
dering service  does  not  afTect  the  obligation  of  the  United 
States. 

IV.  But  the  obligation  of  the  Spanish  Government  to  the  company 

does  not  extend  to  the  United  States  as  successors  of  the  public 
property  of  Spain.  The  measure  of  damages,  if  the  claimant 
be  entitled  to  recover,  will  be  the  reasonable  compensation 
for  the  use  of  the  cables  upon  an  implied  contract,  and  not 
the  compensation  prescribed  by  the  company's  express  con- 
tract with  Spain. 
V.  Whether  the  provision  of  the  Revised  Statutes  (sec.  1006),  whidti 
excludes  from  this  court  jurisdiction  of  claims  "  grouting  out 
of  or  dependent  on  any  treaty  stiputatUm  uAth  foreign  na- 
tions,*' has  been  repealed,  and  whether  the  court  has  or  has 
not  jurisdiction  of  such  claims,  are  questions  up<n  which  the 
court  does  not  pass  at  this  time. 

On  defendants'  demurrer  the  court  below  further  decides: 

I.  The  liability  of  Spain  to  the  claimant  for  the  annual  subsidy 
agreed  to  be  given  for  the  construction  and  operation  of  its 
lines  of  cables  was  not  extended  to  the  United  States  by  the 
treaty  of  Paris;  nor  does  it  attach  to  the  United  States  as 
successors  to  the  public  property  of  Spain  in  the  ceded  islands. 
II.  The  obligation  of  Spain  to  the  company  for  a  subsidy  does  not 
operate  to  render  the  United  States  liable  for  a  service.  Tliat 
liability  will  arise,  if  at  all,  under  an  implied  contract 
III.  Whether  the  provision  of  the  Revised  Statutes,  sec.  1066,  has 
been  repealed  is  not  now  decided.  If  any  liability  attaches 
to  the  United  States  to  carry  out  the  contract  of  the  Spanish 
Government  it  arises  out  of  international  law,  and  this  court 
is  without  jurisdiction. 

The  decision  of  the  court  below  is  reversed,  the  Supreme 
Court  holding  that  there  was  jurisdiction  to  pass  upon  the 
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claim  under  the  limitations  stated,  and  the  cause  remanded, 
with  instructions  to  take  further  proceedings. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  Supreme 
Ciourt  December  1,  1913. 


MAEY  R.  PEABODY  ET  AL.  v.  THE  UNITED 

STATES. 

[46  C.  OS.  B.,  89;  231  U.  S.  R.,  5d0.] 

On  the  plaintifs^  appeal. 

Ib  1S73-74  the  GoTemment  purcbases  land  on  Gerrish  Idand  and 
erects  a  battery.  In  1901  it  erects  Fort  Foster  on  tbe  same 
gite,  one  of  the  defezises  of  Portsmouth  Harbor.  Between 
these  dates  the  claimants  acquire  adjacent  land  and  erect  a 
hotel  1,000  feet  distant  from  the  battery.  In  1902  gana  are 
fired  for  practice  purposes.  The  concussion  damages  the 
hotel,  and  the  fort  continues  to  be  a  constant  menace  to  the 
quietude  of  the  hotel  aa  a  summer  resort,  depredating  its 
▼alue. 

The  court  below  decides : 

L  The  concussion  of  guns  fired  from  a  fort  in  time  of  peace  for 
practice  purposes  may  injure  an  adjacent  hotel,  and  the  con- 
tinued occupancy  of  the  fort  by  the  military  forces  may  be 
a  constant  menace  to  the  quietude  of  the  hotel  as  a  summer 
resort,  impairing  its  value ;  but  these  acts  of  the  Goyemment 
do  not  constitute  a  taking  of  private  property  for  public  use 
within  the  meaning  of  the  Constitution. 

II.  Firing  a  few  guns,  each  once,  in  such  a  direction  as  to  send  pro- 
jectiles over  and  beyond  the  claimants'  land  is  not  an  asser- 
tion of  dominion  over  the  land  or  of  an  intent  to  deprive 
the  owner  of  possession  or  enjoyment,  and  does  not  consti- 
tute a  taking. 

III.  The  law  of  Maine  is  decisive  of  the  boundaries  of  contiguous  prop- 

erties on  the  coast  between  high  and  low  water  mark.  The 
rule  established  by  the  State  set  forth,  and  authorities  cited. 

IV.  The  presence  of  a  fort  and  the  certainty  that  at  times  the  guns 

wUl  be  fired  in  time  of  peace  for  practice  purposes,  and  that 
the  concussion  may  injure  adjacent  property  and  disturb  the 
quietude  of  a  summer  resort,  constitute  but  consequential 
damages,  for  which  the  Government  is  not  liable. 

The  decision  of  the  court  below  is  affirmed. 
Mr.  Justice  Hughes  delivered  the  opinion  of  the  Supreme 
Court  December  15, 1913. 
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Syllftliii. 

ALEXANDEE  C.  M.  PENNINGTON  v.  THE  UNITED 

STATES. 

[48  G.  ClB.  a,  408;  231  U.  S.  B.,  631.] 

On  the  flamiAfP%  appeal* 

The  Supreme  Oourt  decides  that  officers  of  the  Army  are  entlfled  to 
have  cadet  service  counted  In  the  computation  of  their  Ion* 
gevity  pay;  a  second  controller  refuses  to  follow  the  deci- 
sion of  the  Supreme  Court;  a  later  controller  decides  that 
the  decision  of  the  Supreme  Court  should  be  followed  in 
future,  but  that  cases  once  rejected  can  not  be  reopened. 
The  question  in  this  case  is  whether  a  proviso  in  a  statute 
is  in  fact  separate  and  independent  legislation  or  whether  it 
is  a  real  proviso  added  for  the  purpose  of  explaining  and 
restricting  the  enacting  dause. 

The  court  below  decides : 

I.  The  9un4ry  dvU  appropriation  act,  J^th  March^  1907,  34  Stat  L., 
p.  1866,  appropriates  $200,000  **tQr  pamnents  of  amounts 
for  arrears  of  pay  of  two  and  three  pear  vohinteen,**  etc^ 
etc.,  that  may  be  certified  to  be  due  by  the  accounting  officers 
of  the  Treasuzy  during  the  fiscal  year  1908:  "Provided, 
TlMt  in  aU  oases  hereafter  so  certified  the  said  accounting 
officers  shaU,  in  stating  balances,  follow  the  decisions  of  the 
United  States  Supreme  Oourt  or  of  the  Court  of  CUHms  of 
the  United  States,"  The  proviso  is  not  general  legislation, 
but  must  be  restricted  to  the  various  classes  of  claims  enu- 
merated in  the  oiacting  clause. 
II.  A  statutory  proviso  is  generally  intended  to  restrain  the  enacting 
clause;  but  the  fact  has  been  Judicially  recognized  that  the 
opposite  is  often  sought  to  be  accomplished  by  a  proviso. 

III.  Where  a  statute  is  presented  for  construction  with  a  proviso  at- 

tached, it  is  the  duty  of  a  court  to  construe  them  together 
as  one  enactment,  if  that  is  reasonably  within  their  terms. 

IV.  A  proviso  can  not  be  interpreted  as  general  l^alation  because 

of  a  few  superfluous  words.  It  would  be  dangerous  to  ascribe 
such  an  intent  to  Congress  for  such  a  reason  where  the  l^is- 
lation  would  be  important  and  far-reaching. 

The  decision  of  the  court  below  is  affirmed. 
Mr.  Chxef  Justice  White  delivered  the  opinion  of  the 
Supreme  C!ourt  January  5, 1914. 
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Byllftbii. 

MALINDA  THUESTON,  ADMINISTRATEIX,  v.  THE 

UNITED  STATES. 

[Not  reported  in  (X  Ols.  R. ;  232  U.  S.  R.,  469.] 

On  the  plaintiffs  appeal. 

No  opinion  was  delivered  by  the  court  below,  but  judg- 
ment was  rendered  for  the  defendants  on  the  question  of 
jurisdiction.  On  appeal  the  judgment  was  affirmed  and  the 
Supreme  Court  decided : 

The  Court  of  Glaiins  has  no  general  Jurisdiction  over  claims  against 
the  United  States  and  can  take  cognizance  only  of  those  which 
are  committed  to  it  by  some  act  of  Ckingress.  Johnson  t. 
United  States,  100  U.  S.,  646. 

A  claim  embraced  by  sec.  1  of  the  Indian  depredation  act  of  March 
8,  1881,  but  which  accrued  prior  to  July  1, 1865,  is  not  within 
the  Jurisdiction  of  the  Court  of  Claims  if  it  talla  within  the 
restriction  danse  of  sec  2  because  not  aUowed  or  pending 
prior  to  the  passage  of  the  act 

An  appeal  to  the  bounty  or  generosity  of  Congress  for  damages  sus- 
tained from  depredations  by  other  than  Indians  can  not  be 
considered  as  a  claim  for  reparation  for  depredations  of 
Indian  wards  of  the  Qovemment  within  the  meaning  of  the 
act  of  1891. 

Jurisdiction  of  a  claim  which  accrued  in  1857,  was  never  aUowed  and 
was  not  pending  as  a  claim  for  depredations  by  Indians,  was 
expressly  withheld  by  the  act  of  1891,  and  the  fact  that  the 
same  claim  was  presented  to  Congress  as  a  claim  for  depre- 
dations by  Mormons  does  not  bring  it  within  the  Jurisdiction. 

Mr.  Jitsticb  Van  Devanter  delivered  the  opinion  of  the 
Supreme  Court  February  24, 1914. 


JOHN  MILLER  v.  THE  UNITED  STATES. 

[47  C.  Cla  R.,  146 ;  233  U.  S.  R.,  1.] 

On  the  plaintiffs  appeal, 

A  contract  for  mail  transportation  in  Alaska  follows  the  postal  laws 
and  regulations  in  allowing  the  Postmaster  General  to  dis- 
continue or  curtail  the  service  upon  allowing  the  contractor, 
as  full  indemnity,  one  month's  extra  pay.  By  reason  of 
unusual  conditions  in  Alaska  the  contractor  is  compelled  to 
make  a  large  outlay  before  he  begins  the  contract  work.  He 
does  so  in  the  expectation  of  continuing  the  service  through 
the  full  contract  period  of  four  years.  But  the  Postmaster 
General  discontinues  the  service  at  the  end  of  two  years. 
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The  court  below  decides: 

I.  Where  Uie  langaage  of  a  contract  for  the  transportation  of  tiie 
malls  In  Alaska  is  substantially  the  lang:aage  of  the  postal 
laws  and  regulations,  sec.  1227,  it  must  be  held  that  the 
Postmaster  General  had  authority  to  discontinue  the  service 
in  whole  or  In  part,  notwithstanding  that  the  discontinuance 
left  the  contractor  with  his  equipment  upon  his  hands,  con- 
sisting of  stock,  dogs,  and  provisions,  remotely  scattered,  and 
deprived  him  of  the  profits  which  would  have  accrued  if  he 
had  been  permitted  to  continue  the  service. 
II.  The  decision  of  the  Postmaster  General  to  discontinue  a  mail 

transportation  service  can  not  be  reviewed  by  the  courts. 
III.  The  fact  that  a  portion  of  the  service  discontinued  was  permitted 
to  be  performed  by  others,  without  first  giving  the  contractor 
an  opportunity  to  perform,  can  not  be  held  an  arbitrary  exer- 
cise of  power,  inasmuch  as  it  is  the  duty  of  the  Postmaster 
General  to  discontinue  a  service  whenever  in  his  Judgmoit 
the  public  interest  requires  it 

The  demurrer  of  the  defendants  is  sustained  and  the 
claimant's  petition  dismissed. 

The  decision  of  the  court  below  is  affirmed. 

Mr.  Chief  Justice  White  delivered  the  opinion  of  the 
Supreme  Court  April  6,  1914. 


ARCHIBALD  HOLLERB ACH  ET  AL.  v.  THE  UNITED 

STATES. 

[47  O.  01s.  R.,  236 ;  233  U.  S.  R.,  165.] 

On  the  plaintiff^s  appeal. 

This  case  involves  the  question  whether  there  has  been  a  transfer  of 
the  contract  such  as  would  cause  the  annulment  of  a  contract 
under  section  3737,  Revised  Statutes.  Also,  whether  certain 
representations  as  to  the  conditions  of  the  work  to  be  done 
amount  to  a  warranty  of  the  quantity  of  earth  to  be  exca- 
vated. 

The  court  below  decides : 

L  If,  subsequently  to  a  contract  with  the  Government,  a  corpora- 
tion is  organized,  the  stock  of  which  is  owned  chiefly  by  the 
contractors,  and  the  work  is  done  under  their  supervision,  it 
is  not  a  transfer  which  wiU  cause  the  annulment  of  the  con- 
tract under  the  Revised  Statutes  (§  3787). 
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II.  Where  a  contract  requires  an  excavation  of  a  certain  quantity 
of  earth  with  a  permissible  increase  or  decrease,  the  con- 
tractor Is  entitled  to  be  famished  with  the  minimum  quan- 
tity ;  and  If  It  be  not  furnished,  he  wlU  be  entitled  to  recover 
the  profits  which  he  might  have  made  on  the  deficiency. 

III.  Where  the  contract  represents  that  "  the  dam  is  now  l>ached  for 

about  50  feet  with  broken  atone,  »<twdust,  and  sediment  to  a 
heiffht  within  2  or  S  feet  of  the  crest,"  while  the  facts  are 
materially  different  and  greatly  Increase  the  cost  of  the  con- 
tractor's work,  the  representation  can  not  be  regarded  as  a 
warranty  If  the  contract  contains  the  usual  proylsion  in 
Ck>yernment  contracts  that  the  quantities  given  are  approxi- 
mate only  and  that  bidders  must  visit  the  locality  of  the 
work  and  make  their  own  estimates  of  Its  facilities  and 
difficulties. 

IV.  Where  delay  was  caused  by  conditions  other  than  those  repre- 

sented in  the  contract,  the  representation  does  not  excuse  the 
contractor  unless  It  amounted  to  a  warranty.  Ck>ntractors 
are  presumed  in  law  to  contract  for  the  completion  of  their 
work  at  a  time  specified  with  a  knowledge  of  the  conditions 
as  they  actually  exist 

The  court  below  was  reversed  on  the  ground  that  a  positive 
statement  in  a  contract  as  to  present  conditions  of  the  work 
must  be  taken  as  true  and  binding  upon  the  Government, 
and  loss  resulting  from  a  mistaken  representation  of  an 
essential  condition  should  fall  upon  it  rather  than  on  the 
contractor,  even  though  there  are  provisions  in  other  para- 
graphs of  the  contract  requiring  the  contractor  to  make  in- 
dependent investigation  of  facts. 

Mr.  Justice  Day  delivered  the  opinion  of  the  Supreme 
Court  April  6, 1914. 


NELSON  P.  VXJLTE  v.  THE  UNITED  STATES. 

[47  0.  CIS.  R.,  324 ;  233  U.  S.  R.,  G09.] 

On  t)ie  defendarUs'*  appeal. 

The  act  30th  June,  1902,  declares  that  hereafter  the  pay  of  officers 
serving  beyond  the  limits  of  the  States  and  Territories  con- 
tiguous thereto  shall  be  increased,  while  so  serving,  10  per 
centum.  The  only  question  in  the  case  is  whether  subsequent 
appropriation  acts  change  the  pay  of  officers  serving  in 
Porto  Rico  and  Hawaii. 
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The  court  below  decides : 

I.  The  right  of  officers  of  the  Army  to  increased  pay  while  serving 

beyond  the  limits  of  the  United  States  proper  is  made  clear 
and  certain  by  the  Act  SOth  June,  1902,  32  Stat  Ii.,  p.  512. 

II.  The  Act  12th  June,  1906,  34  Stat  L.,  p.  247,  appropriates  a  som 

in  gross  for  the  additional  pay  of  officers  while  serving  be- 
yond the  limits  of  the  States  **ewoepting  Porto  B4oo  and 
Hawaii,  as  provided  by  ad  approved  June  SO,  1902,^  and 
subsequent  appropriation  acts  proTide  that  "  the  increase  of 
pay  for  service  beyond  the  limits  of  the  States  "  shall  be  as 
now  provided  by  law.  But  there  is  no  language  in  Uiese 
subsequent  acts  which  indicates  an  express  intention  to  re- 
peal the  act  dOth  June,  1902. 
III.  The  legislation  relating  to  the  additional  pay  of  officers  and 
enlisted  men  serving  beyond  the  limits  of  the  States,  when 
taken  as  a  whole,  indicates  no  intention  to  discriminate  be- 
tween those  serving  in  Porto  Bico  and  Hawaii  and  those 
serving  in  other  insular  possessions  of  the  United  States. 

The  decision  of  the  court  below  is  affirmed. 
Mr.  Justice  MgKbnna  delivered  the  opinicm  of  the  Su- 
preme Court  May  4, 1914. 


F.  F.  GREEN  v.  THE  MENOMINEE  TRIBE  OF  IN- 
DIANS AND  THE  UNITED  STATES. 

[46  O.  Gla  R.,  68;  47  O.  01s.  R.,  281;  283  U.  S.  R.,  568.] 

On  the  plaintiff^a  appeal. 

It  is  agreed  hy  and  through  the  Indian  agent  and  the  head  men  of  tbe 
tribe  that  the  tribe  will  indemnify  the  claimant  and  assome 
the  payment  for  all  supplies  famished  to  enable  the  Indians 
to  cnt  and  sell  timber,  they  being  at  the  time  destitute  and 
lacking  the  equipment  and  supplies  necessary  therefor;  it 
being  at  the  same  time  agreed  that  payment  shall  be  made 
out  of  the  first  proceeds  arising  from  the  sale  of  timber,  the 
sale  to  be  made  through  the  Indian  agent 

This  case  was  first  heard  upon  the  defendants'  demurrer 
to  the  original  petition.  An  amended  petition  was  filed  and 
the  court  below  decides : 

I.  The  Revised  Statutes  (S§  2103,  2106)  provide  that  no  agreement 
shall  be  made  by  any  person  with  any  tribe  of  Indians  ex- 
cept in  the  manner  prescribed  by  the  statute,  and  that  it 
must  be  in  writing  and  approved  by  the  Secretary  of  the 
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Interior.    An  agreement  which  does  not  comply  with  these 
conditions  can  not  be  enforced  in  this  conrt. 

II.  A  Jurisdictional  statute  which  merely  waives  the  statute  of 
limitations  and  confers  authority  to  determine  and  render 
final  Judgment  for  any  balance  found  due  for  supplies  fur- 
nished to  members  of  an  Indian  tribe,  and  then  "  determine  if 
such  liability  he  that  of  the  said  Menominee  Tribe  of  Indians 
as  a  tribe  or  that  of  individual  members  of  said  tribe,**  Is  a 
statute  which  does  not  create  a  claim  nor  declare  a 
UabUity. 
III.  The  action  of  the  Commissioner  of  Indian  Affairs  in  sending  a 
special  agent  to  make  some  arrangement  whereby  destitute 
Indians  could  obtain  equipment  and  supplies  which  would 
enable  them  to  cut  and  sell  timber  can  not  be  construed  as 
authority  to  create  a  liability  against  the  tribal  funds. 

lY.  The  extent  of  the  liability  of  the  tribe  under  the  agreement  in 
this  case  was  that  proceeds  arising  from  the  sale  of  timber 
should  be  first  applied  to  the  payment  of  the  supplies  fur- 
nished. The  default  of  the  agent  in  not  so  applying  the  pro- 
ceeds of  the  money  can  not  be  held  to  be  the  default  of  the 
tribe. 

The  decision  of  the  court  below  is  affirmed. 
Mr.  Chiep  Justice  White  delivered  the  opinion  of  the 
Supreme  Court  May  11, 1914. 


UNITED  ENGINEERING  &  CONTRACTING  CO- 

V.  THE  UNITED  STATES. 

[47  C.  CIS.  R.,  489;  234  U.  S.  R..  236.] 

On  the  defendants^  appeal. 

The  defendants  by  their  delays  prevent  the  completion  of  the  work 
within  the  contract  time,  but  the  contractors  fail  to  com- 
plete the  work  within  a  reasonable  time.  The  question  in 
the  case  is  this:  When  the  defendants  by  their  own  negli- 
gence prevented  performance  and  thereby  waived  the  time 
limit,  did  the  same  operate  to  eliminate  the  date  from  which 
to  assess  the  liquidated  damages? 

The  court  below  decides: 

I.  The  liquidated  damages  agreed  upon  by  the  parties  for  nonper- 
formance within  a  designated  time  can  not  be  considered  by 
the  court  as  the  actual  loss  or  damages  for  nonperfr^rmance 
within  a  reasonable  time. 
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OpIbUb  •f  the  C^irt. 
II.  Where  delay  caused  by  the  defmdants  took  place  after  the  con- 
tract work  began  the  time  limit  of  the  contract  was 
waived,  and  the  contractors  were  bound  only  to  complete  the 
work  within  a  reasonable  time.  Where  the  contractors  failed 
to  complete  the  work  within  a  reasonable  time  the  defoid- 
ants  are  entitled  to  only  actual  damages.  The  decisions  bear- 
ing upon  these  questions  of  law  reviewed  and  the  distinction 
between  this  case  and  cases  where  the  time  limit  was  not 
waived  and  the  contractor  was  entitled  only  to  a  sufficient 
length  of  time  to  complete  the  work  stated. 
III.  Provisions  In  a  contract  requiring  the  contractor  to  furnish  all 
details  essential  to  carry  out  the  intention  of  the  parties  and 
to  assume  all  risks  can  not  be  extended  so  as  to  cover  an 
accident  caused  by  the  defendants 

The  decision  of  the  court  below  is  affirmecL 
Mr.  Justice  Day  deliyered  the  opinion  of  the  Supreme 
Court  June  8, 1914. 


CASES   DECIDED 

IN  THB 

COURT     OF     OLA.IMS 

DUBZNO  THB 

Term  of  1913-14 

IN  WHICH  JUDGMENTS  WERE  RENDERED  BUT  NO  OPINIONS 

DELIVERED. 


No.  32458.    Dbobmbbr  1, 1913. 

G.  M.  Adee. 

Difference  in   pay,   officer,   United  States   Navy.    Dis- 
missed. 

No.  31430.    Dbcbhbbb  1, 1913. 

Riverside  Construction  Co. 
Construction  of  piers,  Boston  Navy  Yard,  $998.98. 

V 

No.  32500.    Dbobicbbr  3, 1913. 

Intematumal  &  Great  Northern  By.  Co. 
Refundment  internal-revenue  taxes.    Dismissed. 

No.  23812.    Jakuabt  5,  1914. 

Jos.  L.  Daniels. 
Army,  difference  in  pay,  Spanish-American  War,  $41.67. 

No.  25439.    Janvabt  5, 1914. 

McFherson  Brown. 
Army,  difference  in  pay,  Spanish-American  War,  $150. 

No.  23990.    January  5,  1914. 

Bose  G.  Hodgkins,  administratrix  Fred  M,  HodgJcins,  deceased. 
Army,  difference  in  pay,  Spanish-American  War.     Dis- 
missed. 

No.  25880.    January  19, 1914. 

Archie  Fairley. 
Army,  difference  in  pay,  Spanish-American  War,  $146.67. 
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No.  S0564.    January  19, 1914. 

Jaraea  Shewan  and  Son, 
Contract,  repairs  to  United  States  dredge.     Dismissed. 

No.  24137.    Januabt  26,  1914. 

MUo  A.  Hodgkins. 
Army,  difference  in  pay,  Spanish-American  War,  $125. 

No.  24226.    Januabt  26, 1914. 

Frank  H.  SchuUer. 
Army,  difference  in  pay,  Spanish-American  War,  $150. 

No.  24454.    January  26,  1914. 

Lena  Enslin. 
Army,  difference  in  pay,  Spanish-American  War,  $233.34. 

No.  24614.    January  26, 1914. 

Frank  W.  Wood. 
Army,  difference  in  pay,  Spanish-American  War,  $133.33. 

No.  24622.    January  26,  1914. 

John  J.  Foley. 
Army,  difference  in  pay,  Spanish-American  War,  $116.66. 

No.  24814.    January  26,  1914. 

Eugene  Hardeman. 
Army,  difference  in  pay,  Spanish-American  War,  $150. 

No.  25036.    January  26, 1914. 

Albert  F.  Damon. 
Army,  difference  in  pay,  Spanish-American  War,  $116.67. 

No.  25912.    January  26,  1914. 
Walter  P.  OU. 

Army,  difference  in  pay,  Spanish-American  War,  $125. 

No.  26026.    January  26, 1914. 

Solomon  H.  Firiley. 
Army,  difference  in  pay,  Spanish-American  War,  $150. 

No.  26578-1.    January  26,  1914. 

Harry  W.  Watson. 
Army,  difference  in  pay,  Spanish-American  War,  $18. 

No.  23841.    January  26,  1914. 

Ernest  N.  Farrior. 
Army,  difference  in  pay,  Spanish-American  War,  $58.33. 
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No.  23969.    January  26,  1914. 

Joseph  D,  McCann. 
Army,  difference  in  pay,  Spanish-American  War,  S7.80. 

No.  26120.    January  26, 1914. 

Henry  O.  CampleU. 

Army,  difference  in  pay,  Spanish-American  War,  $77.78. 

No.  26956.    January  26, 1914. 

James  L,  Long. 
Army,  difference  in  pay,  Spanish-American  War,  $50. 

No.  27077.    January  26, 1914. 

Leslie  M,  Hughes. 
Army,  difference  in'pay,  Spanish-American  War,  $17.42. 

No.  27986.    January  26, 1914. 

Oeorge  C.  Haskins. 
Army,  difference  in  pay,  Spanish-American  War,  $27.78. 

No.  29132.    January  26, 1914. 

Howard  K.  Weber,  executor  Jos.  S.  Culver,  deceased. 
Army,  difference  in  pay,  Spanish-American  War,  $291.67. 

No.  28517.    February  3,  1914. 

JVew  Yorle  Dredging  Co. 

Contract,  dredging  Wibnington  Harbor  and   Christiana 
River,  Del.    Dismissed. 

No.  24232.    February  9, 1914. 
Elliot  A.  Davis. 

Army,  difference  in  pay,  Spanish-American  War,  $60. 

No.  24687.    February  9, 1914. 

Thos.  H.  Reynolds. 

Army,  difference  in  pay,  Spanish-American  War.     Dis- 
missed. 

No.  26275.    February  9, 1914. 

Richard  M,  Cary,  jr. 
Army,  difference  in  pay,  Spanish-American  War,  $80. 

No.  26328.    February  9, 1913. 

Thomas  F.  McGxUicuddy. 
Army,  difference  in  pay,  Spanish-American  War,  $12.50. 


694  JiTDGMENTS. 


No.  28823.    Fbbbuabt  9, 1914. 

Stephen  J.  BdUiet, 
Army,  difference  in  pay,  Spanish-American  War,  S26.M). 

No.  25498.    February  9, 1914. 

Wm.  E.  Biederwolf. 

Army,  difference  in  pay,  Spanish-American  War.     Dis- 
missed. 

No.  28144.    February  9, 1914. 

Wm.  TutOe. 

Army,  difference  in  pay,  Spanish-American  War.     Dis- 
missed. 

No.  28188-11.    February  9, 1914. 

Alex.  S.  Oraig. 
Army,  difference  in  pay,  Spanish-American  War,  S7.83. 

No.  28210.    Fbbbuary  9,  1914. 

Hiram  E.  Nye. 
Army,  difference  in  pay,  Spanish-American  War,  $187.50. 

No.  28918.    February  9, 1914. 

Burt  Carter. 
Army,  difference  in  pay,  Spanish-American  War,  $107.16. 

No.  29136.    February  9, 1914. 

Herbert  W,  Dams. 

Army,  difference  in  pay,  Spanish-American  War.     Dis- 
missed. 

No.  30315.    February  9, 1914. 

John  E.  Reinburg. 
Allowances,  mileage,  etc.,  officer,  Revenue-Cutter  Service, 

$1,140.22. 

No.  25086.    February  9, 1914. 

Peter  J.  Hertzog. 
Army,  difference  in  pay,  Spanish-American  War,  $31.20. 

No.  25227.    February  9, 1914. 

Hugh  A.  Kneisley. 
Army,  difference  in  pay,  Spanish-American  War,  $125. 

No.  25335.    February  9, 1914. 
Sheridan  Ferree. 

Army,  difference  in  pay,  Spanish-American  War,  $233.34. 
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No.  26d48.    Fbbbuabt  9»  1914. 

Lefwis  M.  Rvmaey. 
Army^  difference  in  pay,  Spanish-American  War,  $150. 

No.  25656.    Fbbbuabt  9, 1914. 

Frank  E.  Spraker. 
Army,  difference  in  pay,  Spanish-American  War,  $116.67. 

No.  25731.    Fbbbuabt  9, 1914. 

Joseph  M.  Fowler. 
Army,  difference  in  pay^,  Spanish-American  War,  $233.34. 

No.  26154.    Fbbbuabt  9, 1914. 

Annie  E.  Noyes,  exeeuUrix  Wm.  J.  WiUan,  deceased. 
Army,  difference  in  pay,  Spanish-American  War,  $116.67. 

No.  26607.    Fbbbuabt  9, 1914. 

John  A.  Lucy. 
Army,  difference  in  pay,  Spanish-American  War,  $150. 

No.  26687.    Fbbbuabt  9, 1914. 
Andrew  Gawley. 

Army,  difference  in  pay,  Spanish-American  War,  $15.60. 

No.  26859.    Fbbbuabt  9, 1914. 

Rudolph  8.  Small. 
Army,  difference  in  pay,  Spanish-American  War,  $15.60. 

No.  28510.    Fbbbuabt  9, 1914. 

Thomas  P.  Laughner. 
Army,  difference  in  pay,  Spanish-American  War,  $15.60. 

No.  28858.    Fbbbuabt  9, 1914. 

Elmer  E.  Giessey. 
Army,  difference  in  pay,  Spanish-American  War,  $233.34. 

No.  30812.    Fbbbuabt  16»  1914. 
A.  J.  Petty. 

Damages  by  overflow  due  to  improvement,  Tennessee 
River,  $450. 

No.  30813.    Fbbbuabt  16, 1914. 

Sam  A.  and  0.  S.  Robinson. 

Damages  by  overflow  due  to  improvement,   Tennessee 
River,  $100. 
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No.  30802.    Fbbruart  16»  1914. 

Cflevdand  Crane  <k  Car  Co. 

Contract,  installation  electric  cranes,  navy  yard,  Puget 
Sound,  Wash.    Dismissed. 

No.  30775.    FsBBUART  16, 1914. 

RoU.  W.  Eamheart. 

m 

Damages  by  overflow,  due  to  improvement  to  river,  Ar- 
kansas, S257.50. 

No.  30568.    Fbbruart  16, 1914. 

Ridfuird  Swain,  administrator,  etc. 

Damages  by  overflow  due  to  improvement.  Green  River, 
Ky.,  $376. 

No.  25311.     FSBBTTART  16, 1914. 

Chas.  0.  R.  Atkinson. 
Army,  difference  in  pay,  Spanish-American  War.    Dis- 

TYmmAO 

No.  28988.    Fbbruart  16, 1914. 
Burt  S.  Shafer. 

Army,  difference  in  pay,  Spanish-American  War,  $38.89. 

No.  30397.    Fbbruart  16, 1914. 

John  A.  HincJcle,  guardian,  etc. 
Damages  by  overflow,  due  to  improvement.  White  River, 

Ark.,  $1,340. 

No.  30399.    Fbbruart  16, 1914. 

J.  W.  Williamson. 

Damages  by  overflow,  due  to  improvement.  White  River, 
Ark.,  $619. 

No.  24719.    March  2, 1914. 

Emily  L.  Oerard,  widow  of  Thos.  Screven,  deceased. 

Army,  difference  in  pay,  Spanish-American  War.    Dis- 
missed. 

No.  24821.    March  2, 1914. 

Frank  H.  Burton. 
Army,  difference  in  pay,  Spanish-American  War,  $236.11. 

No.  24969.    March  2,  1914. 

David  W.   WcM,  administrator,  etc.,  Joseph  B.   Whiting,  de^ 
ceased. 
Difference  in  pay,  assistant  surgeon,  United  States  Army, 
$144.46. 
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No.  25223.    ICabgh  2, 1914. 

Oarter  BruxUm,  commissioner,  etc.,  of  Rives  H.  Menefee. 
Army,  difference  in  pay,  Spanish-American  War,  $30. 

No.  30805.    llAROH  2, 1914. 

Jim  Lee  et  al. 

Compensation  for  damages  to  land  caused  by  construction 
of  dam,  Salt  River,  Ariz.     Dismissed.^ 

No.  30343.    Mabch  2,  1914. 

Bowring  <fc  Co. 

Compensation  for  damages  to  vessel  incurred  in  discharg- 
ing cargo  to  United  States  steamer.     Dismissed. 

No.  25462.    Mabch  2, 1914. 

Edwin  Kettdsen. 

Army,  difference  in  pay,  Spanish-American  War.    Dis- 
missed. 

No.  25895.    March  2, 1914. 

Samud  W,  Fountain. 
Horse  lost  in  military  service,  $200. 

No.  28359.    March  2, 1914. 

Jay  R.  Turner, 

Army,  difference  in  pay,  Spanish-American  War.    Dis- 
missed. 

No.  29048.    March  2,  1914. 

Robert  8.  Woodson. 
Horse  lost  in  military  service,  $150. 

No.  29060.    March  2, 1914. 

Cflarence  L.  Barron. 
Army,  difference  in  pay,  Spanish-American  War,  $50.54. 

No.  25060.    March  2,  1914. 

Frank  H.  Lynn. 
Army,  difference  in  pay,  Spanish-American  War,  $31.20. 

No.  25299.    March  2,  1914. 

Wm.  Bauzhaf. 
Army,  difference  in  pay,  Spanish-American  War,  $125. 

No.  25333.    March  2, 1914. 

Ousta/0  A.  Castensen. 
Army,  difference  in  pay,  Spanish- American  War,  $166.67. 
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No.  25438.    Maboh  2,  1914. 

haheUa  PaXk,  executrix,  etc. 
Axmjf  difference  in  pay,  Spanish-American  War,  $125. 

No.  25768.    liARCH  2,  1914. 

Walter  T.  SlacJc. 
Army,  difference  m  pay,  Spanish-American  War,  $116.67. 

No.  25768.    liAACH  2, 1914. 

Ezra  E.  Beard. 
Army,  difference  in  pay,  Spanish-American  War,  $150. 

No.  25994.    1LU2CH2, 1914. 

Frank  L.  Kennedy. 
Army,  difference  in  pay,  Spanish-American  War,  $125. 

No.  26580.    MiUtGH  2.  1914. 

ATberiB.  Frenkd. 
Army,  difference  in  pay,  Spanish-American  War,  $125. 

No.  26652.    llARCH  2, 1914. 

John  Hayes. 
Army,  difference  in  pay,  Spanish-American  War,  $15.60. 

No.  26819.    Maboh  2, 1914. 

David  L.  WiUiams. 
Army,  difference  in  pay,  Spanish-American  War,  $15.60. 

No.  27061.    Maboh  2, 1914. 

J.  E.  Van  Sickle. 
Army,  difference  in  pay,  Spanish-American  War,  $15.60. 

No.  27468.    Mabch2,  1914. 

Eari  Klock. 
Army,  difference  in  pay,  Spanish-American  War,  $31.20. 

No.  27514.    Mabch2,  1914. 

Joseph  J.  Ressler. 

Army,  difference  in  pay,  Spanish-American  War,  $36. 

No.  27840.    Maboh  2, 1914. 

Wm.  D.  Horton. 
Army,  difference  in  pay,  Spanish-American  War,  $15.60. 


JUDQMXNTS.  699 


No.  28091.    March  2, 1914. 
Rezin  M.  Bailey. 
Army,  difference  in  pay,  Spanish-American  War,  $43. 

No.  2821&-1.    March  2, 1914. 

Mark  H.  Rhone. 
Army,  difference  in  pay,  Spanish-American  War,  S31.20. 

No.  29194.    March  2, 1914. 
PearlJ.  WUcox. 

Army,  difference  in  pay,  Spanish-American  War,  S31.20. 

No.  29027.    March  2, 1914. 
Ohas.  C.  OaScin. 

Army,  difference  in  pay,  Spanish-American  War,  $150. 

No.  32452.    March  2, 1914. 

Joseph  A.  Farr. 

Difference  in  pay,  superintendent.  United  States  Indian 
service.     Dismissed. 

No.  31555.    March  16, 1914. 

Arthur  Ryle  et  d. 
Befimdment,  legacy  taxes.    Dismissed. 

No.  24703.    March  16, 1914. 

OUbert  V.  OarperUer. 
Army,  difference  in  pay,  Spanish-American  War,  $8.89. 

No.  26927.    March  16, 1914. 

John  B.  Mountjoy. 
Army,  difference  in  pay,  Spanish-American  War,  $3.64. 

No.  27521.    March  16, 1914. 

Warner,  Barnes  db  Oo. 

Compensation  for  property  taken  by  United  States  in 
Philippine  Islands.    Dismissed. 

No.  27837.    March  16, 1914. 

OUn  R.  Booih. 

Compensation  for  loss  of  personal  property  while  in  mili- 
tary service,  $120.69. 

No.  32462.    March  16, 1914. 

Truman  R.  Peters. 
Difference  in  pay,  forest  ranger.     Dismissed. 
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No.  31496.    March  16, 1914. 

Southern  Lumber  &  Box  Co. 

Compensation  for  trees  taken  by  United  States  for  use  in 
engineering  work.    Dismissed. 

No.  30233.    Mabch  16, 1914. 

Maria  L.  Overton  et  al. 

Damages  by  overflow  due  to  improvement  Mississippi 
River.    Dismissed.     Ap))eal  allowed. 

No.  27051.    March  16, 1914. 

Marcus  E.  BarUiolomew. 
Army,  difference  in  pay,  Spanish-American  War,  $15.60. 

No.  28051.    March  16, 1914. 

Frank  R.  Trevor. 
Army,  difference  in  pay,  Spanish-American  War,  $250. 

No.  30250.    March  16, 1914. 

The  WarrenrEhret  Go. 

Contract,  roofing,  Army  War  College,  Washington,  D.  C, 

$2,664.48. 

No.  27527.    March  16, 1914. 
Oeorge  Winn. 

Army,  difference  in  pay,  Spanish-American  War.  Dis- 
missed. 

No.  24619.    March  16, 1914. 

John  F.  Oreen,  deceased. 

Army,  difference  in  pay,  Spanish-American  War.  Dis- 
missed. 

No.  28142.    March  16,  1914. 

Nardso  Ba^so. 

Damages  sustained  by  reason  of  false  imprisonment  for 
alleged  illegal  importation  of  goods  into  Porto  Rico.  Dis- 
missed.   Appeal  allowed. 

No.  25293.    March  24, 1914. 

AUaniiCf  Ovlf  cfe  Pacific  Go. 

Construction,  dry  dock,  League  Island  Navy  Yard,  Pa.. 
for  defendants  on  counterclaim,  $41,272.20.    Appeal  allowed, 

No.  28237.    March  30, 1914. 

Harry  P.  Wolfe. 
Army,  difference  in  pay,  Spanish-American  War,  $15.60. 
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No.  26746.    Maboh  30, 1914. 

Thomas  Summersan. 
Army,  difference  in  pay,  Spanish-American  War,  $15.60. 

No.  24493.    March  30, 1914. 

Clyde  B.  Modie. 
Army,  difference  in  pay,  Spanish-American  War,  $250. 

No.  27862.    Mabgh  30,  1914. 

Oeorge  H.  Truxell. 
Army,  difference  in  pay,  Spanish-American  War,  $58.99. 

No.  31218.    April  6, 1914. 

Louis  J.  Van  SchaicJe. 

Difference  in  pay,  captain,  Philippine  Scouts,  and  as  gov- 
ernor of  Cavite  Province,  P.  I.,  $364.16. 

No.  32618.    April  27,  1914. 

Milton  6,  HoUiday, 
Horse  lost  in  military  service,  $187. 

No.  26626.    AprHi  27,  1914. 

Wm.  H.  Donovan. 
Army,  difference  in  pay,  Spanish- American  War,  $500. 

No.  20852.    Aprh.  27, 1914. 

Henry  F.  WminTc. 

Compensation  for  lands  alleged  to  have  been  taken  by 
Federal  authority.     Dismissed.    Appeal  allowed. 

No.  27164.    April  27,  1914. 

Harry  0.  Johnson,  administrator  Attert  S.  Johnson,  deceased. 
Army,  difference  in  pay,  Spanish-American  War,  $9.88. 

No.  27325.    April  27,  1914. 

Wm.  B.  Branham. 
Army,  difference  in  pay,  Spanish-American  War,  $10.50. 

No.  29160.    April  27, 1914. 

Harry  Pick. 
Army,  difference  in  pay,  Spanish-American  War,  $299.44. 

No.  29248.    April  27,  1914. 

Oeorge  F.  Quimhy. 

Army,  difference  in  pay,  Spanish-American  War.     Dis- 
missed. 
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No.  26658.    AnuL  27, 1914. 

Wm.  T.  East. 
Difference  in  pay,  Spanish-American  War,  $18. 

No.  25887.    AnoL  27, 1914. 

OrarU  8.  Manical. 
Difference  in  pay,  Spanish- American  War.    Dismissed. 

No.  25602.    Afbil  27,  1914. 

Harry  B.  Mohan. 
Army,  difference  in  pay,  Spanish-American  War,  S125. 

No.  26831.    Apbo.  27, 1914. 

Oecrge  M.  Kramer, 
Army,  difference  in  pay,  Spanish-American  War,  $15.60. 

No.  27034.    AnuL27, 1914. 

Arthur  A.  Yeamana. 
Army,  difference  in  pay,  Spanish-American  War,  $18. 

No.  30594.    Apbo.  27, 1914. 

Spedden  Shipbuilding  Co. 
Contract,  repairing  light  yessel  No.  71,  $2,020.40. 

No.  32687.    Mat  4, 1914. 

John  D.  Ford. 

Army,  difference  in  pay,  Spanish-American  War. 
missed. 

No.  32725.    Mat  4, 1914. 

Wm.  W.  White. 

Army,  difference  in  pay,  Spanish-American  War.    Dis- 
missed. 

No.  30577.    Mat  4, 1914. 

LUiuoJcalani. 

Compensation  for  ''Crown  lands"  taken  by  United  States. 
Dismissed. 

No.  26554.    Mat  4, 1914. 

The  Pacific  Ooast  (Jo. 

Refundment  license  taxes  assessed  upon  steamships  Oity 
of  Topeka  and  Orizaba.    Dismissed. 

No.  26553,  Mat  4, 1914. 

The  Washington  dk  AlaeJca  8.  8.  Co. 

ReYimdment  license  taxes  assessed  on  steamship  OUy  of 
Seattle.    Dismissed. 
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No.  29968,  Mat  4, 1914. 

American  Security  dh  Trust  Co.,  executor  of  Alfred  0.  Oirard. 
Difference  in  pay,  officer,  retired,  United  States  Army. 
Dismissed. 

No.  31887,  Mat  11, 1914. 

Oeorge  B.  PhiUips,  administrator,  etc. 
Marine  Corps,  six  months  death  benefit,  $106.90. 

No.  23177,  Mat  11, 1914. 

Clarence  W,  Coolidge. 
Army,  difference  in  pay,  Spanish-American  War,  $48. 

No.  24005,  Mat  11, 1914. 

Lester  J.  Blauvdt. 
Army,  difference  in  pay,  Spanish-American  War,  $233.34. 

No.  24187,  Mat  11,1914. 

Wm.  A.  OUbert. 
Army,  difference  in  pay,  Spanish-American  War,  $116. 67. 

No.  24198,  Mat  11, 1914. 

Ernest  L.  (Mnger. 
Army,  difference  in  pay,  Spanish-American  War,  $100. 

No.  24244,  Mat  11, 1914. 

BurdeU  0.  Thayer. 
Aiyny,  difference  in  pay,  Spanish-American  War,  $36. 

No.  24643,  Mat  11, 1914. 

Sheldon  O.  Evans. 
Difference  in  pay,  officer.  United  States  Navy,  $7.62. 

No.  25380,  Mat  11, 1914. 

FredE.  WhaUon. 

Army,  difference  in  pay,  Spanish-American  War.    Dis- 
missed. 

No.  25429,  Mat  11, 1914. 

John  McCoy. 

Army,  difference  in  pay,  Spanish-American  War.    Dis- 
missed. 

No.  25509,  Mat  U,  1914. 

Wm.  J.  Lawrence. 
Army,  difference  in  pay,  Spanish-American  War,  $57. 

No.  25627,  Mat  11, 1914. 

Danid  A.  Carrie,  deceased. 

Army,  difference  in  pay,  Spanish-American  War.    Dis- 
missed. 
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No.  25946,  Mat  11, 1914. 

Joseph  B.  Caughay. 
Army,  difference  in  pay,  Spanish-American  War,  $416.66« 

No.  26358,  Mat  U,  1914. 

Wm.  J.  LitOe. 
Army,  difference  in  pay,  Spanish-American  War,  $35. 

No.  26583,  May  11, 1914. 

Wm.  E.  OaUagker. 
Army,  difference  in  pay,  Spanish-American  War,  S124.45. 

No.  28587,  Mat  11, 1914. 

Oeorge  F.  ConnoUy. 

Army,  difference  in  pay,  Spanish-American  War.    Dis- 
nissed 

No.  28942,  Mat  11, 1914. 

John  A.  Dunn. 

Army,  difference  in  pay,  Spanish-American  War.     Dis- 
missed. 

No.  29105,  Mat  11, 1914. 

Barlow  S.  Honce. 
Army,  difference  in  pay,  Spanish-American  War,  $50. 

No.  29138,  Mat  U,  1914. 

John  F.  Courtney. 

Army,  difference  in  pay,  Spanish-American  War,  S27,22. 

No.  29109,  Mat  11,  1914. 

Charles  E.  Wager. 
Army,  difference  in  pay,  Spanish-American  War,  $100. 

No.  23652,  Mat  11, 1914. 

Charles  0.  Spurgeon. 
Army,  difference  in  pay,  Spanish-American  War,  $116.67. 

No.  23944,  Mat  11,  1914. 

Frank  B,  Pavley. 
Army,  difference  in  pay,  Spanish-American  War,  $125. 

No.  24168,  Mat  11, 1914. 

Ja>s.  M.  Hutchison. 

Army,  difference  in  pay,  Spanish-American  War,  $233.34. 

No.  24256,  Mat  11, 1914. 

Hayden  J.  Boies. 
Army,  difference  in  pay,  Spanish-American  War,  $125. 
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No.  24390,  Mat  U,  1914. 

W^ard  Scheide. 
Army,  difPerence  in  paj,  Spanish-American  War,  $300. 

No.  25617,  ICat  11, 1914. 

Framk  8.  De  Ronde. 
Army,  difference  in  pay,  Spanish-American  War,  $150. 

No.  28611,  May  U,  1914. 
Elmer  H.  Huffort. 
Army,  difference  in  pay,  Spanish-American  War,  $31.20. 

No.  31127,  Mat  U,  1914. 

Morgam^B  Louisiana  dk  Texas  R.  R,  dk  Steamship  Oo. 
Contract,  transportation  of  mails,  $779.91. 

No.  31128,  Mat  U,  1914. 

Louisiana  Western  R,  R.  Co. 
Contract,  transportation  of  mails,  $477.06. 

No.  24054,  Mat  18, 1914. 

John  W.  Hefin. 

Army,  difference  in  pay,  Spanish-American  War.    Dis- 
missed. 

No.  24372,  Mat  18, 1914. 

Norton  S.  Marsarrus. 
Army,  difference  in  pay,  Spanish-American  War,  $111.11. 

No.  24563,  Mat  18, 1914. 

John  A.  McMardn. 

Army,  difference  in  pay,  Spanish-American  War.    Dis- 
missed. 

No.  24779,  Mat  18, 1914. 

Joseph  O.  PoUoek. 
Army,  difference  in  pay,  Spanish-American  War,  $23.33. 

No.  24960,  Mat  18, 1914. 

Van  Buren  Knott. 

Army,    difference   in   pay,    assistant   surgeon,    Spanish- 
American  War.    Dismissed. 
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No.  25478,  Mat  18, 1914. 

Thomas  F.  Roddy. 

Army,  difference  in  pay,  Spanish-American  War.    Dis- 
missed. 

No.  25961,  Mat  18, 1914. 

Chafies  E.  Woodruff. 

Subsistence  and  mileage;  officer.  United  States  Anny, 
$83.95. 

No.  27202,  Mat  18, 1914. 

Harry  E.  Stafford. 
Atdxj,  difference  in  pay,  Spanish-American  War,  $44.44. 

No.  28186,  Mat  18, 1914. 

Wm.  T.  Aikinaon. 

Army,  difference  in  pay,  Spanish-American  War.     Dis- 

missed 

No.  28454,  Mat  18, 1914. 

Edwin  Y.  Miller,  deceased. 
Army,  difference  in  pay,  Spanish-American  War,  $145. 

No.  29942,  Mat  18, 1914. 

United  Breweries  Oo. 
Refund,  internal-revenue  taxes.    Dismissed. 

No.  23398.    Mat  18, 1914. 

Loais  R.  Walters. 
Difference  in  pay,  Spanish-American  War,  $150. 

No.  23555.    Mat  18, 1914. 

PaulD.  MiUs. 
Difference  in  pay,  Spanish-American  War,  $233.34. 

No.  24654.    Mat  18, 1914. 

James  H.  NcU^  deceased. 
Difference  in  pay,  Spanish-American  War,  $125. 

No.  24859.    Mat  18, 1914. 

Frank  M.  Orastman. 
Difference  in  pay,  Spanish-American  War,  $125. 

No.  25420.    Mat  18, 1914. 

Charles  L.  Oapen. 
Difference  in  pay,  Spanish-American  War,  $233.34. 

No.  27397.    Mat  18, 1914. 

Leonard  O.  Sefing. 

Difference  in  pay,  Spanish-American  War,  $31.20. 
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Nob.  2799&-27910.    Mat  18, 1914. 

Oearge  Elbert. 
D^erenoe  in  pay,  Spaniah-Ameiican  War,  $31.20. 

No.  30580.    Mat  18, 1914. 

Central  Vermont  By.  Co. 
Difference  in  pay,  Spanish-American  War.    Dismissed. 

No.  82463.    Mat  19, 1914. 

Carnegie  Steel  Co. 
Contract;  face-hardened  armor  plate,  $1,031.08. 

No.  29952.    Mat  21, 1914. 

HdUerhaeh  dk  May. 
Repairs  to  dam.  Green  River,  Ey.,  $7,344.86. 

No.  31938.    JuNB  1, 1914. 

Oideon  T.  Smiiheman. 
Contract^  Isthmian  Canal  Commission,  $906.38. 

No.  32440.    JuNB  1,  1914. 

Walter  Fraaer. 

Reimbursement  for  horse  lost  in  military  service.    Dis- 
missed. 

No.  24091.    JuNB  1,  1914. 

Minnie  B.  Hay,  widow,  etc. 

Army,  difference  in  pay,  Spanish-American  War.    Dis- 
missed. 

No.  24121.    JuNi  1,  1914. 

Ouy  W.  Morgan. 
Army,  difference  in  pay,  Spanish-American  War,  $95.94. 

No.  25427.    JuNB  1,  1914. 

Edwin  H.  MUler. 

Army,  difference  in  pay,  Spanish-American  War.    Dis- 
missed. 

No.  25446.    JuNB  1,  1914. 

Edwin  F.  Ordham. 

Army,  difference  in  pay,  Spanish-American  War.    Dis- 
missed. 

No.  25538.    JuNB  1,  1914. 

Albert  Hagmayer. 

Army,  difference  in  pay,  Spanish-American  War.    Dis- 
missed. 
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No.  27290.    Jum  1,  1914. 

Frank  LiiUon. 
Army,  difference  in  pay,  Spanish-American  War.    Dia- 

No.  27907.    Juki  1,  1914. 

I9CMC  N.  Memfield. 
Army,  bounty,  Civil  War,  S96.26. 

No.  28006.    Jum  1, 1914. 

Anna  M.  OorreU,  administratrix,  John  H.  CorreR,  deceased. 

Army,  difference  in  pay,  Spanish-American  War.    Dis- 
missed. 

No.  28365.    JUNB  1,  1914. 

Wm.  H.  Atwood. 
Army,  bounty.  Civil  War.    Dismissed. 

No.  23570.    Jmn  I,  1914. 

Thomas  Devane. 
Army,  difference  in  pay,  Spanish-American  War,  S260. 

No.  24307.    JuNB  1,  1914. 

Hubhard  WiUiams. 
Army,  difference  in  pay,  Spanish-American  War,  $1 16.67. 

No.  25846.    JuKB  1,  1914. 

Henry  P.  Sherman. 
Army,  difference  in  pay,  Spanish-American  War,  $116.67. 

No.  28218.    Jnira  1,  1914. 

Lester  H.  Simeons. 
Army,  difference  in  pay,  Spanish-American  War,  $233.34. 

No.  28380.    JuNB  1,  1914. 

John  F.  Harrin. 
Army,  difference  in  pay,  Spanish-American  War,  $31. 

No.  28842.    JuNS  1,  1914. 

Fred.  B.  Sells. 
Army,  difference  in  pay,  Spanish-American  War,  $26. 

No.  29210.    JuNB  1, 1914. 

Lorenzo  S.  Cole,  deceased. 
Army,  difference  in  pay,  Spanish-American  War,  $133.33. 
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No.  S0677.    JuKB  1,  1914. 

Harvey  R.  Roderick 

LoDgeyity    pay,    pilot,    United    States    Sevenue-Cutter 
Service.    Dismissed. 

No.  80742.    JuKB  1,  1914. 

V<m  H.  Owinn, 
Sefundment  of  payment  on  land  entry,  $426.25. 

No.  31125.    Jum  1,  1914. 

H.  B.  Hutdiinstm. 

Contract  for  ties,  navy  yard,  League  Island,  Pa.,  and  naval 
powder  depot.  New  Jersey,  $298.81. 

No.  28095.    JuNB  6,  1914. 

Thomas  AUen. 
Army,  difference  in  pay,  Spanish-American  War,  $15.60. 

No.  32732.    Jmrs  6,  1914. 

BeMehem  Steel  Co. 
Contract,  for  armor  plate.  United  States  Navy,  $770.39. 

No.  32027.    JiTNB  12,  1914. 

Rebecca  Forsch,  adminiatratrix. 
Cotton  taken  by  Federal  authorities,  $48,596.54. 

No.  31272.    JuKB  17,  1914. 

Uterhartf  trustee  estate  Conrad  Stein,  deceased. 
Refundment,  legacy  taxes.    Dismissed. 

No.  30481.    JuNB  26, 1914. 

NdsonP.  VuUe. 

Difference  in  pay,  officer.  Marine  Corps.    Mandate  Supreme 
Court,  $299.78. 

No.  24317.    OoTOBBB  12, 1914. 

Charles  Zuckriegd. 

Salary,   inspector.   Supervising  Architect's  Office.    Dis- 
missed. 

No.  32799.    OoTOBBB  12,  1914. 

Chicago,  St.  Pwul,  Minneapolis  dk  Omaha  Railway  Co. 
Transportation,  State  Militia,  $1,041.16. 
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No.  32026.    OcTosn  IS,  1914. 

SatUhem  Pacific  Co. 
Transportation,  State  Militia,  $13,420.62. 

No.  26221.    OcTOBBs  12, 1914. 
Barry  0.  FlinL 

Difference  in  pay,  officer  United  States  Army.    IMsmiased. 

No.  26948.    NoTBMBn  9, 1914. 

James  HiU. 
Army,  difference  in  pay,  Spanish-American  War,  $233.34. 

No.  27(Mi9.    NoYBXBBR  9, 1914. 

FVed  W.  Morgan. 
Army,  difference  in  pay,  Spanish-American  War,  $21.60. 

No.  27907.    NoYBKBBB  9,  1914. 

Elim  laehberger. 
Army,  difference  in  pay,  Spanish-American  War,  $31.20. 

Noa.  29164-29110.    Noybmbbr  9,  1914. 

OUoEger. 
Army,  difference  in  pay,  Spanish-American  War,  $31.20. 

No.  23782.    Notbmbbb  9, 1914. 

Wm.  A.  Hassan* 
Army,  difference  in  pay,  Spanish-American  War,  $38.89. 

No.  31188.    Notbmbbb  9, 1914. 

Maryland  Dredging  dk  Contracting  Co. 

Contract,  dredging  inland  waterway.    Dismissed.    Appeal 
flowed 

No.  26740.    NovBMBBB  16,  1914. 

Alfred  0.  Marhley. 
Horse  lost  in  military  service,  $160. 

No.  26627.    NoYBMBBB  16, 1914. 

Margarei  A.  Rowley. 
Army,  difference  in  pay,  Spanish-American  War,  $250. 

No.  26619.    Notbmbbb  16, 1914. 

Edward  A.  Probst. 
Army,  difference  in  pay,  Spanish-American  War,  $15.60. 

No.  28090.    Notbmbbb  16, 1914. 

John  S.  KeUer. 
Army,  difference  in  pay,  Spanish-American  War,  $15.60. 
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No.  31883.    NoYXMBSB  16, 1914. 

Oh(u.  Steer. 
Army,  difference  in  paj,  Spanish-American  War,  $604.83. 

No.  82947.    NoYBMBBB  16, 1914. 

nUnais  Central  Railroad  Co. 
Transportation  of  mails,  $467.19. 

No.  30160.    NoTSMBBR  16, 1914. 

Chicago,  Milwaukee  dk  St  Pa/al  Raihvay  Co. 
Transportation  of  mails.    Dismissed. 

No.  29963.    NoYBMBBB  16, 1914. 

LouimnUe  db  NaehmUe  RaXhoay  Co. 

Transportation  of  household  goods  belonging  to  officer, 
United  States  Army.    Dismissed. 

No.  30692.    NoTBXBBB  16, 1914. 

Satnl.  Zifntnem. 
Contract  for  delivering  coal  at  Fort  Morgan,  Ala. 


No.  30268.    NoTBMBBB  16, 1914. 

MartKa  A.  Potts. 

Compensation  for  damage  to  property  caused  by  erection 
of  gun  batteries.    Dismissed. 

No.  30269.    NoYBMBBB  16, 1914. 

Portsmouih  Savings  Bank. 

Compensation  for  damage  to  property  caused  by  erection 
of  gun  batteries.    Dismissed. 

No.  28328.    NOYBMBBB  16, 1914. 

John  KeUey. 
Army,  difference  in  pay,  Spanish-American  War.    Dis- 

No.  26968.    NOYBMBBB  16, 1914. 

J.  M.  Barria. 

Army,  difference  in  pay,  Spanish-American  War.    Dis- 
missed. 

No.  25353.    NoYBMBBB  16, 1914. 

H.  C.  EreidUr. 

Army,  difference  in  pay,  Spanish-American  War. 
missed. 
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No.  26261.    NoTSXBKR  16, 1914. 

Wiihers  P.  Clark. 

Army,  difference  in  pay,  Spanish-American  War. 
missed. 

No.  25758.    NoYBMBBR  16, 1914. 

Jokn  H.  Oroa. 

Army,  difference  in  pay,  Spanish-American  War.    Dis- 
missed. 

No.  26797.    NoTBMBSB  16, 1914. 

Joseph  Evans. 

Army,  difference  in  pay,  Spanish-American  War.    Dis- 
missed. 

No.  25562.    NoYSMBBK  23, 1914. 

Btuj.  Hobsou, 
Army,  difference  in  pay,  Spanish-American  War,  $31.20. 

No.  25586.    NoTSiCBXR  23, 1914. 

Jesse  G.  WUson. 
Army,  difference  in  pay,  Spanish-American  War,  $15. 

No.  26817      NoTBMBBB  23, 1914. 
Jos.  S.  Weidner. 
Army,  difference  in  pay,  Spanish-American  War,  $2.60. 

No.  29099.    NoTBMBBR  23, 1914. 

Gus  0.  Brcudy. 
Army,  difference  in  pay,  Spanish-American  War,  $16.60. 

N08.  2316^-6336.    Notbmbbr  23, 1914. 

Wm.  Ony craft 
Army,  difference  in  pay.  Civil  War.    Dismissed. 

No.  28717.    NoTBMBBB  23, 1914. 

OliffardH.  West. 
Army,  difference  in  pay.    Dismissed. 

No.  30178.    NoTBXBBB  23, 1914. 

Marion  WeseoU. 

Supplies  furnished  the  Menominee  Indians  in  Wisconidn. 
Dismissed. 

No.  30180.    NoTBMBBB  23, 1914. 

J.  A.  Leige. 

Supplies  furnished  the  Menominee  Indians  in 
Dismissed* 
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No.  30292.    NoTSMBBB  23, 1914. 

H.  W.  GiOcey. 

Supplies  furnished  the  Menominee  Indians  in  Wisconsin. 
IDismissed* 

No.  30293.    NovxMBXB  23, 1914. 

Herman  HavJcwitz. 

Supplies  furnished  the  Menominee  Indians  in  Wisconsin. 
Dismissed. 

No.  30295.    NovBXBBB  23, 1914. 

W.  P.  Cook  cfc  Bro8. 

Supplies  furnished  the  Menominee  Indians  in  Wisconsin. 
Dismissed. 

No.  30297.    NoYBMBBB  23, 1914. 

D.  H.  George. 

Supplies  furnished  the  Menominee  Indians  in  Wisconsin. 
Dismissed. 

No.  30485.    NoYBMBXB  23, 1914. 

Upha/m  dk  Russell. 

Supplies  furnished  the  Menominee  Indians  in  Wisconsin. 
Dismissed. 

No.  30487.    NovBMBBB  23, 1914. 

Oarrett  SvUivan. 

SuppUes  furnished  the  Menominee  Indians  in  Wisconshi. 
Dismissed 

No.  30489.    NoYXMBBB  23, 1914. 

August  Anderson. 

Supplies  furnished  the  Menominee  Indians  in  Wisconsin. 
Dismissed. 

No.  30490.    NoYXMBBB  23, 1914. 

Harvey  O.  Hayter. 

Supplies  furnished  the  Menominee  Indians  in  Wisconsin. 
Dismissed. 

No.  30491.    NoTBMBXB  23, 1914. 

H.  0.  Hayter  Co. 

Supplies  furnished  the  Menominee  Indians  in  Wisconsin. 
Dismissed. 

No.  30492.    NoYBMBXB  23, 1914. 

Schmidt,  Huh/n  dk  Leiihen. 

Supplies  furnished  the  Menominee  Indians  in  Wisconsin. 
Dismissed. 
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No.  aO408.    NoyxMBiB  23, 1914. 

Jo&fi  0.  Sdifween, 

Supplies  furnished  the  Menomiaee  Indians  in  Wisconsin. 
Dismissed. 

No.aOIM.    NOYSMBBB  2S,  1914. 

The  Schweers  Hardware  Co. 

Supplies  furnished  the  Menominee  Indians  in  Wisconsin. 
Dismissed. 

No.  90495.    NoYBMBn  23, 1914. 

Jesse  Focie. 

Supplies  furnished  the  Menominee  Indians  in  Wisconsin. 
Dismissed. 

No.  32819.    NoYXMBSB  23, 1914. 

Alex.  H.  Davidsan. 
Horse  lost  in  militaiy  servicOi  $150. 

No.  30321.    NoYXMBSB  23, 1914. 

Reuben  A.  OampbeU. 
Difference  in  pay,  officer.  United  States  Army,  $1,722.46. 

No.  29618.    NoYSMBU  30, 1914. 

Wm.  Frye  WkiUe,  receiver,  etc. 
Crontract,  filtration  plant,  District  of  Columbia.  Dismissed. 
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On  Motions  or  Dbvbndants,  Fob  Want  or  Pbosboution,  and  Du- 

CONTINtrED  ON  STIPULATION  Or  PaBTIBB. 


Plaintiff. 


Plaintiff. 


No. 


Jas.  L.  Owen , 

BaoB.  De  Ahnmarto  dk  Co. 

H.  K.  Nixon  etal , 

Ba&Ml  Fabian , 

Hsnrr  L.  WiUiams 

Jaa.F.  Nono 

Wm.  Lewis  Boed 

Godfrey  ▲.  B.  Welnen. . . 

John  F.  Mead 

Frank  L.  Van  Deman. .. , 

llios.  Livingston 

Geo.  W.  WakeAeUL 

Walter  Taylor 

OUnH.Cbase 

7as.Ciee8on 

Bobt.  O.Kate 

Arthur  Harrlscm 

Isaac  C.El8ton.jr 

Wm.  L.  Pitts,  Jr 

Francis  E.  Davidson,  Jr. . 

Wm.F.  Seales 

A.B.Hendes 

Jas.  O.  Fuller 

John  B.  liolntosh 

Chas.  H.White 

EspyM.  Oadd 

B.A.Bhadiack 

Wm.  D.  Lester 

L.  E.Cox 

B.  J.Bairfer 

Wm.M.Flshback 

Wm.  F.  Wheelodc 

Alex.  G.  Baxter 

Joseph  F.  Price 

Johnllahlstadt 

Wm.  J.  Grits 

Geo.  0.  Edwards 

Chas.M.Vlning 

Chas.  J.  Kirk 

Henry  W.  Coming 

Wm.  J.  Browne 

Albert  W.  Cahlan 

Fred.  M.  Hodgkins 

Chas.  E.  Dntton 

Frank  M.  Campbell 

Geo.  T.  McConnell 

Harry  E.  Courtney 

T.T.Plla 

Milton  A.  Elltott 

John  D.  Haan 

Wm.  J.  Paries 

Harry  B.  Hoghes 

Fred.  B.  Lackey 

Chas.  W.  KeUenberger. . 
Wade  H.  Liflon. 
Jas.  M.  Parkins.. 


Bdw.H.Mollsn... 

Win  C.  deary 

Fred.  W.Tomar.. 
Thadens  H.  White. 
BinllB.HeIbaiii.., 
H.T.GtliMi. 


21923 
226B2 
23007 
23106 
23346 
23367 
23404 
23407 
23637 
23646 
23680 
23616 
28741 
23773 
23784 
23786 
23791 
23797 
23810 
23826 
23837 
23848 
23864 
28867 
23860 
23876 
23878 
23882 
23886 
23800 
23891 
23894 
23896 
23902 
23906 
23909 
23913 
28923 
28984 
23966 
23968 
23986 
23990 
23997 
24001 
24007 
24028 
24029 
24081 
24032 
34092 
24006 
24161 
24174 
24188 
24208 
34218 
24228 
24227 
84229 
34238 
34287 


Edw.  K.8Ukter 

Boy  A.  Everett 

A.  M.Campbell 

C.  E.  Delafleld 

Newton  P.  Howard. . 
Joseph  McLaaghlin. . 

Mose  Barry 

Pearl  McCarthy 

Clement  O.  Bradley. . 

Ernest  Dolt 

Addison  Ely 

Robt.  G.Payne 

Walter  C.  Hartridge. . 

Henry  W.Ellis 

Oscar  W.  Michaelson. 

Wm.  C.Owens , 

Hamilton  Bowie 

Elmer  Heckman 

HenryConrad , 

Wm.£.  Adair 

Jas.  C.  Shindel 

John  Noble 


W.  F.  J.  Hlggins. 
Henry  F.  Basse., 


Truman  Cole 

Albert  H.  Brown 

Joseph  A.  MorreU 

Robls.NeU 

Thos.  L.  McGirr 

Chas.  M.  Howell 

Thos.  H.  Slack 

Bherman  E.  Ward..... 

John  L.  Sellers 

John  F.Kelly 

John  J.  McGrail , 

Alberto.  Van  Wick.. 

Rlch'd  W.  Cotter 

Geo.  B.Brown 

HughC.  Hinde. 

James  Hasson , 

Robt.  A.  Brunner 

Winskiw  W.  Cox 

Jas.  Little 

Rudolph  C.  Liebrioke. 

Rali^  A.  Tingle 

Wm.  O.  Rutherford.., 
Geo.  O.  Anderson.... 

Geo.  G.  Trongo , 

C.  M.  Lookwood 

Frank  J.  Murphy 

Chas.  B.  White. 

Joseph  H.  Marts , 

John  L.  Jeffries 

John  M.  SuUlvan 

Frank  A.  Bets 

Thos.McHale .... 

AUredM.Deltrlali.... 
Frederick  Becker. .    . 

C.C.Hoffman. 

Edward  W.  BuUtvan. 
Bleh'dA.T.Adains.. 
Wm.  B.  Adanii.  ••••.. 


24243 
24348 
34240 
24263 
24261 
24276 
24297 
248II 
24833 
34833 
34340 
24844 
34366 
24398 
34ai 
34486 
34443 
34448 
24471 
24478 

24607 
24613 
24680 
24668 
24660 
24666 
34684 
34688 
34607 
34600 
34608 
34606 
34680 
24631 
246S8 
24666 
24668 
24603 
34711 
347U 
34718 
34777 
3481S 
34836 
24868 
24870 
24891 
25083 


36046 
3B070 
36106 
36110 
26113 


361tf 
36187 
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0096$  dimmed  on  matiom  of  de/endanU----<joniamied, 


^ntintifl. 


PUntlfl. 


No. 


Wm.  J.  CoOitr 

Hirycy  Z.  Cochran.... 

Fred  B.  Nidioli 

Hany  V.  Hatner 

Geo.  J.  Kneoht 

Fredk.  Janwii 

Chas.  H.  DIoterlo 

Han7  K.  Hildebrand. 
Edwin  8.  Hmuicker.. . 

Richd.  Calvert 

Wm.H.Mette 

Fredk.  A.  Hobbe 

LeeB.  PoioeU. 

B.A.Jiiitioe 

CairlstianS.  Friok 

Stanley  P.  Dennett.... 

Oias.  B.Stone 

Edwin  M.  Martin. 

AlrinW.Miller 

John  Kobs.  Jr 

LkydS.  Keller 

Geo.  T.  Bache 

Wm.S.  Weaver 

Edward  A.  Probst.... 

J.D.Ghfln«y 

John  J.  Cosgrove 

Frank  Caiden 

Edw.C.  Boas 

Edmund  J.  Burke..... 

John  CUdiam 

Chaa.  D.Kline 

Thos.  D.Davis 

Walter  Boweia 

Geo.  Cohen 

Jas.  Cooke 

Patrick  Soott 

Geo.  E.  Ross 

John  Ftnnegan 

Roy  C.  Stringer 

Mark  C.Knox 

Walter  M.  Ellis 

Joseph  F.  Knight 

Jss.  A.  Domer 

Thos.MoCabe 

John  Talbot 

Edward  F.  Souden. . . 
Theran  C.  DerBheimer, 

Harvey  Alworfh 

John  B.  Gabriel 

Wm.  G.  Sample 

Baml.  Mateer 

,Wm.H.  Resin 

^  Edmund  V.  Whitman 

JohnMUliean 

Benl.  F.  Nizon 

An<u«w  S.  Lewis 

Harvey  J.  Frants 

JotanEynon 

Enos  Alderman,  Jr — 
Louis  F.  Laudonesser. 

Patrick  F.  Walsh. 

Geo.  GUI 

FrankWerts 

Uriah  W.  Osborne.. .. . 

Geo.  D.  Reidel 

HanyB.  Vose 

Harvey  Cnm 

Joseph  Mclntyre 

Grant  Qnlok 

Arthur  Quick 

Patrkk  McDonnell.... 

Jas.L70iis 

Dennis  NoQoan 

dandsHerbsrllng 


96873 


26881 
36384 


36403 
26408 
36406 
26603 
36507 
36606 
36520 
36630 
36585 
36666 
36576 
36576 


36600 

36601 
36613 
26614 
26616 
26610 
26622 
26623 
26624 
26638 
26686 
26686 
26688 
26630 
26641 
26642 
26643 
26661 
26654 
26666 
26663 
26665 
26667 
26668 
26660 
26670 
26673 
26685 
26686 
26688 
26603 
26607 
26701 
26708 
26704 
26706 
26707 
26706 
26709 
26710 
26711 
26734 
26725 
26726 
26720 
26731 
26735 
26738 
26740 
26742 
26743 
26744 
26747 
26740 
36761 
36763 


Michael  A.  Graney . . . . 

Bernard  A.  May 

Chas.  Schnetsko 

Fred  Hanson 

Enos  MoAlister. 

BertSchook 

Michael  McHale 

Stewart  Miall 

Chas.  P.Daley 

Herman  Olschebki 

Wm.J.Weit»el 

Anthony  J.  Twarowskl 

Thos.  E.  Bedden 

Harry  T.  Donald 

Fred  C.  White 

Geo.  B.  Giflord 

Edward  H.  Albertson . 

Wm.  J.  Finan 

Grant  Courtwrls^t. . . . 

Andrew  J.  Burks 

Jacob  G.  Peck 

Chas.  Watkins 

Christian  Wissler 

Eugene  J.  KlJnesmlth. 

Chas.  F.  Cochrane 

Chas.  B.Marks 

David  Eynon 

IdrisRees 

Thos.  M.  Westlake 

Adrian  B.  Weaver 

John  G.  Metzgar 

John  W.Chase 

Thos.  S.  Jones 

Patrick  Foy 

Thos.  F.  Boshard 

David  W.  Warlow 

Harry  H.  Poticher 

Chas.  C.Hull 

Edw.  Thomas 

Edwin  D.Ruth 

Mozart  F.  Lewis 

8.  L.  Robinson 

Reynolds  J.  Mahafley . . 

C.J.  Coon 

John  H.  Judson 

Geo.  HammelL 

Owen  Herren 

Robt.  L.  Gray 

Geo.  F.  Munns 

Geo.  G.Meyers 

John  J.  McDomiell. . . . 

John  J.  Tiemey 

E.  Amett  Smith 

Harry  T.  Gray 

Geo.  W.  Bamett 

Chas.  A.  Donnelly 

Jas.  H.  Clark 

Harry  C.  Smith 

Wm.  D.  Whltmlre 

Joseph  W.  Abemathy. 

Miles  Confer 

C.  A.  Fenstermacher... 

Byron  Sickler 

JohnT.  Galley 

H.  C.Clark 

Wm.  Pennell 

A.  A.MitcheU 

W.  S.  Rudhiger 

Margaret  Eber,  widow. 

A.  JVAmer 

B.  A.  Putman. 

Chas.  Bader 

Albert  Hartensteln.  • . . 
Thos.  Jameson 


36766 
36707 
36768 
36760 
36770 
36772 
36778 
36774 
36776 
36777 
36778 
36782 
36783 
36784 
36788 
36702 
267B9 
26804 
26805 
36813 
36818 
36616 


36637 


36840 
36841 
36843 


26847 


26861 
26868 
26678 
26878 


26887 
26807 
26001 


26016 
26017 
26018 
26018 
20020 
26024 


26041 
26044 

26046 
26051 


20071 


Oatf  ditiRUMd  on  motioni  iff  d^mdattU—Ooatiiiaai. 


John  Uiuphj 

duo.  W.  AlDllUAl.- 

rojS.  Bufctn. 

lotm  A.  Eanin 

HmitjC.  Cuimincliu 

EdwJQ  K.  Bumham . 

JotmJ.KtUfn 

EdnrdGanti 

0)M.  K.  Eanr; 


WiilN,  Baniwn... 

WdlB.  Blink 

Earry  Blind... 


JobnDaddj 

ndsral  Manr.  A  Pibitliv  Co.. 
lohn  &.  Vin  VtDibii 


IJ(^  P.  DnnknlbuKer. . 


IM.D.  HcDHia 

Wm.  E.  Honl] 

lOMpbK.Uord 

ChM.Estta 

CUnnos  A.  HBlhrty. . 

Himi7  M,  HiUBrty 

BytTUDi  HtHier 

C.  E.  QodcharlM.. 


k  B.  Divfe. . 

auDeBTllMlark 

Albert  w.  Preston. . . 
CUIton  L.  Sltton. . . . 
Oui.  H.  Btoddard . . , 
rnok  E.  Wernli..., 
Tba.  F.  Engllih.... 


TTnLCConklln... 
Tmik  L.  Gbigaa.. 
CP.UcCDTinTpli.. 
0910,  PdIoIACo.. 
Cbw.1.  Dnpsr.... 

0«o.  W.  Ixirli 

0*0.  E.  HelDer 


S^'a 


Tranett  J.  FLanhigui 

Wlo.  H,  li.  McDniiald.. 
UndnyW.HcIntiiB.... 
Oao.  ItulunBl... 


Lam  OMnotai 
Ita.P.Nnivai 


rrnkH-lCeUcD... 

Ernest  L.  Ban 

Artbui  D.  Kellej... 

JM-C.  R«cen 

Enklne  Janett 

wai  I.  Barbour. . 
lohnlL  Oelcsr... 


Wm.  F.  Ji 

Chu.  P.  Lanll. . . 

Harry  HarKDon 

LevfiS,  Stonobuck.. 
PiedF.  Itatts... 
John"- 


Ouct  ditmutd  on  motwni  t/ife/imdnitt— Continued, 


DmhlOatM 

StaOta  R.  Ilmdcttk. . 
TlNi.H.F« 


Hmj  WUtwoith. . 


Oa>.U.Snttll«ood... 
Sdwti  A.  Bunnuol. 
BnthL-WalthaU.... 
Wm.HcVuI>UtoiL. 

jH.D.Cuar 

Robt.  P.  Oensm. 

CtLH.  B.  Boona 

John  J  n«wi»i" 

AbboMO.  BdclMr.... 
QM.W.CMktt 


Bnoabado  A  Co. . 


Chw-WittiM 

lobnWooil* 

Oao-WrlfbL 

^KfDtik 

WD.Bsbvdlow.Jr.. 
BmO.  W.  HBSlrar. . 


ncm 

»M 
38DH 

saois 


No. 

mi 

KtS?:^;;;;;;;;;;; 

»u 

Omh  (SmiHMf  tm  Motwfu 

tytt^oMlnUt-Ooiitinued. 

PWDttO. 

Ho. 

PWntta. 

Ho. 

SS! 

mis 

»1IT 

i!£ 

W13S 

ii 

Kin 

1! 
is 

Ml  77 
»1S7 

SS 

»1SD 
3S191 

SS! 

38317 
B1T7 

E 

sow 

11 

30380 

»3M 
»4I» 

3M18 
SM2a 
SMS 

29909 

SS 

3SM1 
KMT 

1 

3SU7 

SnS'.l!!-,!^"^'".':?:;:: 

Sw^^T*!?:;;;;; 

SsrS'.HlJf-^^*?-::. 

SSSnSSESr.*.'?:;::::: 

Sin 

TnmecKi,  Harmuoi  *  Co 

us 

vS 

Judgments. 
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Ckuea  ditmined  on  moHom  o/drfendants — Continued. 


Plalnttfl. 


Plaintiff. 


No. 


Qto.  F.  Onnsby 

JaoMs  A.  Bayud 

GhM.  A  Albert  Q.  M«Tiam 

B.  B.  Oakm 

Orlando  H.  F60k 

BebrBros 

FtankTboma 

Wbaley  A  Ta/lor 

Gbas.  B.  Ebnoom 

JotanKaser 

H.  O.  Whlttalw 

BaUaH.Soott 

AnnaB.  Fennebalnr 

RebeoeaCiird 

WiUamMaekin 

M.  Frank  Cook 

Francb  Steamship  Co.,  etc 

MerreU  ChemicallDo 

Oliver  B.  Fox 

Barnes  &  Co. 

Joseph  Heloi  ..•• 

Joseph  J.  Foley 

Oscar  L.  Wells 

C.W.  Kennedy 

Thos.  B.  Clyde 

John  J.  Oliver 

Geo.  L.Harvey 

Bastam  Cherokees 

Geo.  B.  Wells 

John  H.  FraUck 

Albert  C.OUver 

BdwardF.  LaRock....« , 

Harvey  D.  Chapman , 

Bdvard  J.  White 

Atlantic  Coast  Line. 

Frank  A.  Weber 

WilUam  F.  Hoffman , 

Clarkson  Oalleher 

Frank  R.  Edwards , 

MaxGunther , 

Frank  Stone. , 

MedfordMerrlok. 

Harry  L.  Dursb , 

Arthur  Parsons. , 

OllverT.  Brown. 

Gandla&Stabble 

Jason  E.  Payne. 

John  Kelly 

Helen  L.  Bewail  etal 

H.  Fred  Bosten. 

Wm.Basby 

D.  H.McCullum 

Danl.  J.  Moynlhan 

H.  H.  Parkhiust 

J.  F.  Gibbon 

R.  P.  Cromer 

Robert  A.  Gnlick. 

William  Simpson 

Albert  Kotsohwan. 

Webster  C.  Shepard 

SUtoof  New  York. 

G.  B.  Fltsgerald. 

D.  W.  Doodierty 

Charles  Clerk  4k  Co 

Bowers  So.  Dredstng  Co 

Natl.  AntomaticFire  Alarm  Co.. 

James  Riley 

BenJ. S.Hart 

John  G.  Hosick. 

Frank  K.  Owen 

A.T.Caine 

WalkvPagh 

Cfaas.B.Mifaier 

Lewis  N.Slagla. 


17M3 
18116 
18281 
18898 
19611 
30266 
90648 
20920 
212n 
21467 
21607 
21616 
21660 
91663 
21676 
31836 
91974 
32267 
22390 
22768 
23196 
23673 
24649 
24742 
26027 
26346 
26377 
36406 
26671 
36713 
36986 
36066 
36158 
26337 
36341 
36636 
37068 
27336 
37336 
27448 
27449 
37891 
27974 
28137 
38136 
38196 
38290 
38338 
38604 
38887 
28031 
29224 
39396 
39308 
39764 
39966 
80036 
30306 


80663 

80661 
81018 
81189 
80084 
80110 
80309 
80646 
37384 
38660 
36643 


MaryKoeher, 
FranoisH.Bidwea. 
Jas.  H.  Lk>yd. 
Jas.  J.  Pheian. 
Illinois  Central  Ry.  Co. 
Citlsen  Band  of  Pottawatomie 
Indiana 

Margaret  G.Mihie 

Dennis  Brady 

A.CeppiACo 

John  W.  Crick  et  al.... 
Chas.  D.  Craighead ... , 

Jas.  J.  Parman , 

John  A.  Perdval , 

John  L.  Tummond.... 

Geo.  S.  Coleman. , 

O.  L.  Hartupee. 

Wm.  A.  King 

Oscar  Ridenour , 

Thos.  D.Jackie 

John  C.  Sweet 

Simon  Williams 

Lin  wood  Carter 

IraK.  Whitson 

Dndley  D.  Barnes 

Albert  Miller 

Jesse  Bnglar 

Paul  V/Petard 

Wm.  B.  Woodbridge. 

FeUpeVaillant 

Zaldnondo  and  Mier. . 
De  Lolo  A  Ramlres... 

Ed.  K.  Abbott 

Jas.R.Cavlns 

Edw.Canfy. 

Robert  G.  Chandler. . 

Wm.  L.  Christian 

James  W.  Chllds 

Henry  A.  Cleghom . . . 

Chas.  K.  Conn 

Martin  Enright. 

John  C.  Eversole 

Harrison  Fields 

Walton  H.  Frame.... 

James  S.  Graham 

Alexander  Grant 

Jacob  Graves 

Henry  H.  Grimes..... 
George  A.  Ha]rnes ... . 

Henry  C.Hogg 

Frederick  J.  Hnrlbat. 
Albert  B.KIrkland... 

John  F.  Lag 

Maoonah  Lemon 

John  A.  Lovoll 

Martin  J.  Mann 

Edward  L.  Maxwell.. 

Silas  May 

John  B.  Miles.. 


80117 

39400 

3866-36660 


Marcos  H.  Miles 

JohnMorttn 

John  A.  Morrison 

Joshoa  C.  Morse 

EllH.  Morray 

Robert  H.  McFadden.. 

EdwfaiR.Neal 

Bernard  Miemever. . . . 

John  R.  Parmaiee 

John  R.  Petrie 

David  Pool 

Henry  C.  Rodenbaogh. 
Wm.  S.  Ross. 


80116 


38466 
35801 
81967 

17366 
17892 
19415 
19486 
19487 
30618 
30745 
31075 
31198 
31346 
31846 
31362 
31366 
31366 
31564 
31600 
31909-19 
31949 


John  T.  Roshinf . 
Wm.  tL.  Sanford., 


32387 

22853 

22460 

33604 

33706 

32838 

33028 

23163-8 

23163-694 

23163-436 

23163-682 

23163-760 

23163-773 

23163-779 

23163-833 

1179 

33168-1194 

23163-1384 

23163-1836 

33163-1488 

38163-1491 

33163-1496 

33163-1539 

33163-1683 

3316S-1810 

33168-1980 

33163-3129 

33168-3186 

38168-3810 

33163-8266 

38163-3836 

33168-3390 

33168-3894 

38163-3409 

38168-3487 

38168-3636 

83168-3588 

28168-2541 

23168-2608 

28168-2684 

23168-37S6 

23168-2786 

23163-2806 

23168-2061 

28163-6015 

23168-8219 

28168-3244 

38163-3268 

3S168-«38i 


72676^ 
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Ca$e$  dirnniutd  on  mofAofm  q^d^€iid(mt»--OontmiiecL 


FUnUfl. 


Wm.  R.  Shafter 

tennMlB.  Bmltb 

Wm.  H.  Sponoer 

Jobn  A.  SDolUng , 

BmiiimI  A.  SpoDoor 

QMTfB  W.  Sweeney 

BowenO.  T^te 

JamM  F.  Thompson 

Chai.  D.  Townsend 

Edwin  B.  Tomer , 

John  Van  de  Sande 

Runyan  Van  Hise 

RIchaidN.  Van  Natter. 

Henry  a  WatktQS. 

JamesL.  Wharton 

John  L.  Woodward 

Qreen  B.  Broaddua..... 

Thomas  A.  Cnrran 

Anthonr  Haitman 

James  Foley 

liarlon  M.  Sommers 

GarlF.  Wname 

Jndson  Clark 

Frank  L.  Foster 

Caiarles  L.  Paige 

John  Sutton 

Wm.  Tomer 

Amelia  RoekafeUar 

BlanoeCook 

Ida  C.  Hubbard 

Aosttn  C.  Walker 

Eugene  Powell 

Qeo.  Ktanmel 

George  Haven  Potziam . 

Lyman  C.  Jacobs 

JamesL.  Wharton 

Reoben  W.  Colbert. 

Anna  L.  Hawkins 

Mary  Woods 

J.  R.  ICartan 

LlsKie  B.  Cuslck 

Nanoy  E.  Cantrell 

Nathaniel  ChiMs 

Caleb  T.Bowen 

O.W.Ross. 

SUmbethM.McNalr... 

Henry  If.  DufBeld 

EUF.  Evans , 

SallJe  R.  Boyatt 

Emanuel  M.  WllUamson 
Llvlmnton  8.  Dennis. . . , 

John  BtevensoD 

Fannie  F.  Clark 

James  B.  Swam , 

Frederick  A.  Sawyer. . . . 

James  If  onow , 

Austin  O.  Davison 

Elisha  Winter 

IfUroeUos  Mondy 

Berry  11.  Webb , 

Wniiam  Dawson , 

Edward  F.  Jones , 

Andrew  B.  Clark 

John  T.  Donahugh , 

Elmer  Golden , 

Joseph  Smith , 

Peter  Cramer 

John  Bums , 

Geo.  D.  IfcKenney , 

Benjamin  Eason , 

Robert  Soott , 

Jfrtm  Tobln. , 

OttoMussehl 

Shadrack  T.  Harris. .... , 
WflsonlLlladdox 


23188-4S90 
23103-3470 
23163-^79 
23163-3560 
2316^-3580 
23163-8700 
2316»-8723 
2816^-3784 
23168-8830 
23168-8864 
23163-3802 
23163-38» 
23163-3806 
23168-3970 
23163-4040 
23163-4198 
23163-4271 
23163-4301 
23163-4338 
23163-4567 
23168-4646 
23163-4675 
23163-4887 
23163-4930 
23168-^5004 
23168-5107 
23168-5114 
23163-5189 
23168.5206 
23168^6227 
23168-5294 
23163-^371 
23168-5411 
23163-5500 
23163-5516 
2316^-6589 
23168-5688 
23168^5697 
23168-5746 
23163-5767 
23163-5784 
23163-5805 
23163^5806 
23168^5850 
23163^5033 
23163-^5074 
23163-5982 
23168-6031 
23163-6042 
23163-6071 
23163-6076 
231684)158 
23163-6206 
23163-6222 
23163-6224 
23163-6225 
23168-6227 
23163-6230 
231634S232 
23168-6235 
23168^236 
23163-6238 
23163-6241 
23163-6242 
231684S243 
23163-6244 
23163-6245 
23163-6246 
23168-6247 
23168-4048 
28163-6249 
23168-6260 
231684S259 
23163-6200 
231684S261 


Plalntlir. 


John  J.  F.  Giniland 

Wm.  E.  Woodruff. 

James  D.  Johnson 

Alexander  Warner 

Hamilton  A.  Glessner 

HaurioeM.  Samuel 

MelvinS.  Wells 

James  Hudson 

Theodore  T.  Tate 

Wm.  H.  Denniston 

Geo.  H.  RowelL 

WillJbm  W.  BelL 

Frank  A.  Blood ; 

Mary  J.  KitchelL 

JamesC.  Woodworth 

Edwin  D.  ^ynes 

John  F.  Uecedith 

Henry  P.  Seymour 

PaulZiecler 

SamuelXchubbudc , 

Frank  C.  Scraggi , 

W.  A.  Beikele 

Mabel  Beeson,  widow,  etc 

Thomas  Soott 

Robert  W.  Gillette 

Peter  Porrler 

Wm.  Heeman,  tether  Chaa.  Hee- 

man 

Burt  A.  Stanley 

Samuel  Hunt 

Lemar  G.  Humphresrs. 

Wm.  H.  BrownmiUer 

Henry  C.  McClenahan 

JohnB.  NatUnger 

Ellen  D.  UndmhlU ; 

John  J.  Bradshaw , 

Mary  E.  Bostwick. 

Mary  H.  Bibb 

John  V.  Prentiss  et  al 

Chas.  M.  Suter 

Orin  A.  Avery 

Henry  C.  Blossom , 

Mary  E.  Maxell 

Joseph  Richards 

Virginia  E.  Brown. 

James  A.  Cook 

Margaret  J.  Crum. 

Frank  J.  Bush 

John  S.  Mcclary 

Wm.  H.  Oglesby 

IraC.  Abbott 

Harvey  M.  Jeoner 

Josephine  C  onn 

Arthur  Haine 

Mathias  Miller , 

Thos.  F.  Adams , 

Edward  W.  Hecker , 

Samuel  Hays 

Geo.  W.Jackson 

Sarah  Dungan , 

Levi  A.  Rose , 

MargarattaS.  Fausett 

AUred  H.  Ashley.^ 

John  J.  Carter 

Juliaette  Binns , 

Children  and  heirs  at  law  of 

Luden  D.  Ellsworth , 

John  McGlnnis. ........ ......... 

Noble  H.  Buck , 

Edward  F.  Ephlin 

Gage  S.  Gritman 

Frank  E.  Remont 

Edwhi  W.  High 

JosiahC.  ReiflT. , 

Hiram  E.  Todd , 


No. 


28l6»-6aM 


28168-071 

snoMm 
28ia-an 


Sli 


2nC84»N 
28U8-6U6 


S9674-S 
S9674-5 

28674-32 
29674-21 
29674-38 
29674-86 
39874^ 
29674-89 
29674-47 
29674nS2 
29674-S7 
2967441 
29074-04 
29674-81 


29674-100 
28674-108 
29674-104 
29674-106 
20674-114 
28674-120 
29674-m 
29674-133 
20674-181 
29674-140 
39674-141 
28674-148 
38674-LSl 
39674-U8 
38674-lSB 
39674-160 

30674-163 
30674-167 
39674-177 
39674-178 
30674-185 
30674-188 
38674-116 
39674-308 
30674^818 


JUDOHEKTS* 
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Fnndi  W.  Andwton. 

Sarah  J.  Smith 

Wm.H.  Bent 

WmuN.  PttkiDS 

Anson  Risfaig 


AUoeN.RaOy 

Emma  B.  MeMuItan. 


O«o.  Reynolds,  Jr 

EsteUa  F.  H.  Bafllet 

Jam«B  Foley 

Cairlstopher  C.  Blatt 

Kary  A.  Harding 

JohnE.Vlnk 

DraiiUa  J.  Stonebaker  et  al. 

Mary  B.  Beard 

Richard  M.Nusteed 

J.  R.  HewiU 

Sassnnah  Foreman 

Wm.  A.  Wigley 

Walter  E.  Anderton 

Franklin  Jeffers 

Joseph  Hemigaes 

EweU  B.  Shearer 

Henry  E.  Young,  administrator. 

Robert  M.  Means 

Cato  A.  Seabrook 

James  F.  Watton  et  aL 

Robert  M.  Means 

Park  Woodward  and  others 

Ethlyn  B.  Roberts 

Bliiaboth  F.  Nash 

BphriamM.  Baynard 

MttThiS.  Frippetal 

JosecdiD.  Popeetal 

dlirord  Oakman 

CarlT.  Chester 

Mr8.M.A.HiU 

E.  D.  Tumnre 

PtmaCocmty,  Arii 

Ira  M.  Wallace 

L.  E.  Oldham 

Nathaniel  F.  Beckwlth 

Harra  A.  Chesley 

Gertrude  Farby 

WIDiam  Laplant 

Mary  E.  Palmer 

Pierce  Curby 

James  M.  Bryan 

Helen  Wilson,  widow 

Jennie  Law 

George  Market 

Robert  KeUer 

James  McAfee 

James  Chambers 

John  W.  Stokesbnry 

Elvina  Van  Anda 

Mae  McDonald 

Kate  M.  Jacobs,  widow 

Charles  House,  heir 

Geo.  H.  Chase 

Geo.  H.  Johnson,  heir 

James  McGniiy 

Wm.  H.  H.  Goding 

Belinda  R.  Griffin,  widow.. 

Henry  S.  MoKinney 

Henry  H.  Robinson 

Sarah  J.  Burnett 

Riel  E.  Jackson 

Mary  J.  Denberry 

Geo.  O.  Hoyford... 

Julias  Itdilalch 

E.A.CQUinB 

Ghrli.  H.  Beyte 

CB.Minoh&i 

Di!vld&.P.Mami 


39674-217 

29674>219 

29674-321 

29674-227 

29674-242 

29674-243 

29674-244 

29674-245 

29674-270 

29674-274 

29674-278 

29674-283 

29674-291 

29674-294 

29674-297 

29674-299 

29674-304 

29674-«)9 

29674-313 

29674-314 

29674-^126 

29674-328 

29947 

30288 

30264 

302G6 

302G8 

S02G0 

30260 

30261 

30262 

30263 

30364 

30265 

30266 

80300 

31110 

81290 

31403 

31473 

81566 

31673 

81674 

81675 

81676 

81677 

8167B 

31679 

81680 

81681 

81682 

81725 

31726 

81727 

81728 

81729 

81782 

81738 

81734 

81785 

81736 

81737 

31738 

81764 

81764 

31765 

81767 

31768 

81780 

81770 

81771 

81772 

31778 

31774 

81779 


Chss.  L.  Heywood 

N.  W.  Sample 

Mary  J.  Hays 

Emma  MiUett 

AdaUneMitoheO 

Crrus  K.  Bridges. 

Misry  E.  Lynn 

MayE.MoCord 

John  Condon,  heir 

Ray  K.  Fcnno 

ManrioeL.  Whiteside 

Jennie  Harriman 

Emma  Warner 

Estella  Elllngwood 

SallieV.  Peon 

James  H.  Wetherell 

EUas  L.  Brownell 

Henry  L.  Harris 

John  O.  Ccnary. 

Nara  A.  Phillips,  widow. . . . 

Jane  Walker,  widow 

Mary  Cook,  widow 

Julia  V.  Barrett,  widow . . . . 

Harriet  Dalley,  widow 

Julia  A.  Sargent 

JohnD.  Brown. 

Wnu  S.  Frost 

E.M.Wood 

John  S.  Aus^,  heir 

Henrietta  E.  Culver,  widow 

E.  H.  Hartnett 

Chas.  H.  Heywood 

Frank  Erskm 

Emma  Eaton 

HattieMcFarland 

Alexander  M.  Hall 

Henry  R.  MiUer 

Catherine  Davis,  widow . . . . 
PeUnaMcMiUen,  widow.... 

Marg.  Wilson,  widow 

Mary  J.  Elliott 

Wm.  Connolly 

Cyrus  L.  Kinman 

David  C.  Crawford 

Charles  E.  Fisher 

Florence  Wagner 

Sarah  F.  Marsh 

Ellen  8.  R.  Davis 

Mrs.  T.  F.  Ruck 

Wm.  E.  Braley 

Harvey  Dikeman. 

Lee  Woods 

John  C.  Collins 

Rodney  Dexter 

Mary  H.  Cory 

Florence  M.  rUlsbury 

George  M.Apgar 

Willfiim  W.Dunn 

Daniels.  Fox 

Sophia  J.  Royoe 

Mabel  Thomas 

Charles  Fitieerald 

AbramS.  Liddle 

JohnC.Mnis 

James  P.  Menkirk 

Church  Howe 

Mary  C.  Bean 

W.  E.  F.  Mnbam 

William  Jones 

John  D.  Merryman 

Thomas  B.  White 

Mary  Mulligan 

Radbel  Wheeler 

William  Plomniar. 


i 


81778 
31777 
31778 
81779 
31780 
81785 
81786 
81787 
81788 
81788 
81790 
81791 
81792 
31793 
31794 
S179S 
31796 
81797 
81796 
81799 
81800 
31801 
31802 
31803 
31804 
31805 
81806 
81807 
81806 
81800 
81810 
81811 
81813 
81813 
81814 
31815 
81810 
31820 
81821 
81822 
81823 
81824 
81826 
81837 
81828 
81820 
31830 
31831 
81832 
81833 
81834 
31887 
31838 
31830 
31840 
81841 
81842 
81843 
81844 
81845 
81846 
31847 
81849 
31860 
81851 
81863 
81858 
81854 
81804 
81865 
81886 
31867 
31868 


Cases  Dibubbid  ok  ths  Authobitt  o 


lohnJ. 

__,  .^Bu^L 

Om.  8.  Andinon 

Malfolm  P.  Andnwi.. 

E.F.Buihaf. 

Io«^^iliM  W.  BmbU. 

FnndiT.  Bryaa 

IUdLH.  Bnub 

A.A.  Btmbrtdga 

Btrnr  L.  BsOir 

WID.B.  BlibM 

0«o.  P.  Bordtu. 

).U.BInl 

Elltkll.  Ewton 

PcMrS.BrQou 

lahnA.  BMllitaL, 

Noittwni  Trust  Co.,  u«edlor. . . 

AimltR.  BcnnMt'lIl"""!!!. 
Corndk  BMkwIUi 

Idm  J.  BnrMon 

0«rtfude  Benlwnl 

Iioob  W.  Bklleir 

EdmrdBiU 

Addtoon  Buntt. 

Wm.  H.  C.  BartUn 

Jit.  C.  Bush 

Blotlu  Btnnatt 

Miiy  L.  Brawnlng,  admlulstn 

t3h.(MT6£'."v^'^'.'^'.','.'.'." 

awi.N.Cb»se 

IMananCuwtaid 

iDbnB.  CMid; 

Unkn  Tmst  Co.,  exacuMr 

MutP.U.Cwt 

AlUrt  B.  Cniruntagj 

John  0.  ChandlAT 

0*0.  F.Cbu* 

Cilab  H.  Carltbm 

Bobt.O.CutW 

Camilla  C.  C.  Cur 

Chu.  J.Qrui* 

Robt.UKln 

DuL  F.CtlUnui 

Look  H.  Cwpontu 

0«.  B.  CscO: 

UldadCemm 

GilbHt  P.  CotbM. 

Lnoll  W.  Cuter 

0*0.  J.  Cuipball 

Agnu  K.  Capnn 

lArrBayiwrctal 

iMbricTBonten 

lulb  Lm  Clark,  kdmlnMnlili . 

FnndauTCamba.... 

C.L.Bhrtor 

jobnCcaUaa 

OdTln  D.  CoiriM 

■Ui.  B.  CDitor 

B«l«I,.DMit 


moM 
turn 

3X89 

xnm 

33H1 

aaota 

33043 


axm 


Wm.P.DmraU 

WtltwT.  Dona 

Btarj  B.  C.  Dnnwood;. 

Cbw.  A.  D*inw7. 

Thas.F.  Davb 

Kmnr  D*  Rosy  eickel. 

£d^D.  UhiIA 

ICvrS.CodwMal 

Aimk  B.  Kldd  at  ■! 

W.e.Bdg*rij 

W.K.nami[« 

HarbartS.  VosUt 

Fradailok  Fogar 

SaniL  W.  FontstD 

KMttBptaaaSah..'.'.'.'. 
Anna  A.  Pastor 

lohnC.  amhaoi 

Jobn  F.  GiilllOTle 

lamatB.  Ooc 

KUi.0.  Oattr 

EmllyD.  0*^0, 
Iteilil  KeG.  Orac 
Frank  C.  Omgai 
J<>liil  H.  GUIord. 
Saiah  r.  Garten . 
SniatA.Oidtn 
G«O.H.  G.  Gal*.. 
Jul  •  B.  L.  Olau. 
Oordon  Oiancer. 

Fraaoea  M.  Glfiaco,  txccabix . 
B.  A.  BtoDC,  admin  lints . . 
Ptol  B.  HaDann,  arlmlnistie 
Brld(rt  Beam ,  admlnbtialiL 

BtMT  &■  HOb,  ezrcuWt 

Alex.  B.  Hacna 

I«UwB.  HS'"*^^""'.'*! 

Eatt  H.  Covks 

Ooialdlne  Blrkblmcr,  EUiidiiu . . 
UuT  B.  Burke,  adndnlsliatdi. . 

Chaa.  F.  CoUInr  izecatw 

Bdw.  aod  Oca.  L.  Ccfiln*.  cxko- 

teta 

Geo.  O.  UMatcT,  ezHDtor 

Bdw.  D.  Brnmon,  czMoUr 

Geo.  B.  Qraen,  Jr.,  uecDtot 

EDCD  R-.  ElUoftLexecatrlx. 

Uirr  fi.  and  A.  IX  Fakik,  encD- 

Un 

I  Canillne  Flttfinld,  admbila- 

tratrt> 

(>0diaHaC!,idiiilnlstnti1z 

Uamle  R.  Harrboii 

Bode  B.  Rogm,  adminMrafa'tx 

Frank  C.  HaTHtan.  exHnbr 

AbmnA.  Barbach 

Henry  L.  Hairb 

Frank  Heath 

I^dlaB.  Bobtn. 

Helen  A.  Benlui 

Jaa.  E.  Hokomb 

LertP.  Hunt 

MoCaoDHnnt. 

Letttla  A.  Eumpbrtys 

AniiaH.Tm^etd 


31107 


IIU4 


OiUM  ditmiued  (m  ih*  auihority  qf  Pmmngum—CoDtimitd. 


tbfpret  B.  Colo  (t  al . . . . 

ClvcDccO.  Howird 

Edltb  Q.  H.  Bunch  etal. . 

JnltoUoN.  Henry 

lotm  P.  BftwUn* 

Peter  C.  Hkina 

Alice  H.  UeNaucht 

Jv.H.iiin]i9 

tiary  A.  lorilati,  exeeulrii. 

Burnh  E.  JiekND 

David  D.  JtdnoD 

U.T.}vn»c. 

Saml.  R.Jtmtt 

A.  E.  EenDingtan 

Jidui  O.  Coole;,  ^.,  admiii. 

f<nlih"""g''"""r 

JoMpliliM  P.  Selton,  execnlrii . . 

Alfred  W.  KrmUnra 

I.  W.  and  loeph  KMDe. 

fredH.  ElnebiuT  el  al 

losiph  H.  Eellofg 

TbOi.  T,  Knox 

OirtardL.LDhD 

LydlaS.  Lane,  (xasutrii 

a«o.  7.  Poote,  admlDlstrslor. . 

HaryCLewli , 

BetK^Hatdi 

OdellaLonn 

Esths  E.  Blcflow , 

Tboa.}.  Lei>% 

Hemy  R.  Lfmly 

BeturC.  La  PornC 

Deane  Uonahui 

L«ote  A.  Lamal,  czccutrii 

EateR.lUnii. 

Naniik  B.  Uaoomb 

FraDoU  MfoUlUan 

J.L.ICoK<CTer 

Panny  P.  Ujen.  adalnbtntlflx. 
BctMTA.  Umer.adminlstratrtx. 

WnLH  UxLtagbiin 

Bdw.  J,  IftClenumd 

liar;  H.  UcCallum 

Saod.  B.  HclDtyre 

JiiiBUcIHin^r.'.'.V.'.'.'.'.'.'.'.'.'.'. 
Wm.  A.  Hum 

EaieA.  ifay 

Henry  U<tsaUe 

Piances  W.  Haiiiaeld 

John  R.  Ueatnnig 

Lloyd  8.  llcCormIck 

Harriet  C.  Uaau 

MInnk  H.  HgcTbon,  OMUtiix.. 

AaabdB.HackM 

CbambmUcKlbblnctal 

avail  UalcT. 

Antoinette  Horcan,  (uoatrti. . 

TIUB.  a.  inunford 

Henry  X.  Noyca. 

KUaA-Nje. 

Anna  A.  neirton,  executrix 

WnLNdion 

Hanlel  H.  Oafood 

ll.deB.Oakca 

lobn  J.  O'Brien 

£111.  UoO.  Bnrrowt 

ICMTA-Enowlea 

Stfdbsn  (VCannor. 

aalDe  S.  O'CSonn* 

rrad'k  X.  Pbelpo 

Etfw.  H.  Fhunina' 

EdwtnP.  Pendeion 

aedcwlek  Pratt. 


Annie H.  Powell...^.. 

Augusta  A.  Parka 

Heniy  P.  PoTlD 

Piani  L,  Denny  etal 

Chu.  J.  R.  BiuhneU,  admlnb- 

Intor 

E.  T.  C.  Rlobmond 

Henry  If .  Robert 

Edgar  B.  Robertson 

Alice  U.  Roblitran 

Cbaa.  N.  Raymond 

Kate  L.  Roy.  admlnlitratrlx. . 

Uargaret  Rocen,  et  a1 

Wo.  J.  HMdi,  admlDbtralor.. 
Sosctta  E/Salltrty . . . 
Mary  E.  Reyniddj.  elei 

Fayette  W.Boe 

Hairgartl  B.  Scheuck. . 

AdsmSlaker 

AwDta  Lewli  Bmlth . . . 

Jin  C.  Sartle 

Uary  A.  Knowla 

Fred'k  W.  Sibley 

Mary  U.  Sntorhii 

Theodore  Sobwin 

Stewart  1)i^lCi  admbititretor. . . 

Cbas.  H.  Tompklni 

EUiaW.ThOrnbui^.. 

Sidney  W  "■--*■ 

CIai»A.1 

EariD.T 

Caoalla  T.  Van  Bokkalan 

EdaWdE.Wood. 

Caias.B.a.  Wood 

LydlaP.WInt 

John  H.  Wliealer,  adminlstnlJ 

Fiances  W.Tate  etal 

Ibiy  Louise  Wooden 

K.  a.  WUWley 

A.  A.  Wedemever 

JoaephlneB.  WalnsTight 

Allen  L.  Anderasn. 

WmiamBalrd 

Anguata  S.  Baldwin,  aiecutrli 

Thso.  A.  Baidwlii!;";!;;!!!! 

J.  W.Beoot 

PattieR.  Wright, eiecutrti 

Honter  A.  Cntyonilt,  odmlnie- 

8aml.  E.  et^  O.  ChiipisBn. . . 

Wm.  J.  Brown  etal 

Oeo.  B.  Davli 

Edward  EltODliead 

johnB.  Edam 

Uary  Anna  Egan 

Bogona  O.  Fedbei 

Oodfrey  F.Farley 

Edward  A.  Good  Ik  in 

RobtH.HaU 

Lonll  H.  Jerome 

R.  C.  I«ngdonetaL 

Ibn  C.  IfeKee 

Calbtrine  H.  C.  QoKMi.... 


33347 
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(0) 
Cabbs  Dismissed  on  Aitthobitt  of  Bbntb,  No.  90789. 

(Land  Bntriaa.] 


PlidntJlt. 

No. 

Plaintiff. 

No. 

Hfffimiii  ftkrugg^ .-,,,,. ,,^ 

31065 
81066 
31067 
31068 
31060 
31071 
31077 
81078 

Alfrad  Koch 

8107V 

Edward  Hovenon 

Jaroh  llaach 

31080 

Chtf .  P.  Raftflr 

Jacob  Drey 

81081 

W^^ii*  twr      a  a             X  .  X  .  . 

C.  M.  StockweU 

81088 

DsnI.  ZeHiMT.  Jr. 

T.  E.  Endsley 

81088 

Jacob  Brant... 

W.  J.  Campbell 

81084 

Pftmi  Kahi«r. 

Geo.  E.  DuTall 

8108B 

John  P.  Mabit 

Henry  Hegdahle 

81088 

(J>) 

Gases  Dkbhissed.  on  Defendants'    Demitrrbrs   on  Authobitt   of 

Jackson  bt  al.,  230  U.  S.,  1. 

[Ktasiwlppt  River  Overflow.] 


Plaintiff. 

• 

No. 

Plaintiff. 

No. 

y^«T  Hnllnm......... .......--- 

18641 
18649 
18683 
2003 
30082 
30160 
30107 
30200 
30202 
30208 
30576 
30/20 
30721 
80725 
30728 
80731 
30807 

Sam  Brown ■••••■•••.*■•••■••••• 

81116 

C.  tf  M.  8.  Hutcins 

81287 

A.  &  J.  C.  Bobb 

Ben  Henderson 

81280 

Altoe  E.  Butler 

Edward  Brooks 

81288 

Ann*  "R,  BflmplO. 

Susan  Cole 

81201 

Cbas.  Qreen.r. 

Q.  B.  Wheeless 

81481 

J.  A.  P.  MUee 

^.J,  *  J.  F.  Pnsh 

SI4flBI 

H.  L.  Dooly 

Ftlisa  TnnMnr. ................... 

81461 

Frank  Howe 

81464 

Joh"  Bemple 

Pierce  Terrell 

81471 

iiaiy  M^iw 

Mary  A.  Qoodnun 

81472 

P.  J^  Btrickler  ^  al 

Julia  Marx 

81404 

E.  M.  Strickler  et  al 

Marion  A  Herman  Marx 

81406 

Jane  Fields 

0.  W.  &  C.  Wllkerson 

81884 

Henry  Seals 

8id  Berhefmer 

81540 

F.  C  Ifarthi 

B.  P.  Willlanvf 

31666 

0.  N.  Wilds 

728  JUDOBCBNTB. 

JuiX^MSNTs,  Indian  Dxprbdahom  Cabis. 

(E) 

AjnbratBC.  BqU SlOO 

Maney  A.  TiMxp,  •dmlnlstratrlx  Nathtn  Thorp,  dMMMd 60S 

Fnndno  J.  Amador,  omoator  Refticio  Bals  ae  Amador,  deoeasad,  widow  of  Marttn 

Amador,  deoeaaed 700 

Gnoando  Maaoarenas 13i 

Mary  Ann  Oourtney 110 

Juanita  liaria  tlontalm  da  Harttnaiy  adminUrtntilz,  Boaaaldo  ig«f«i»f,  damuad. . .     SOO 

JcOmJ.  Hale US 

Charlea  W.  Lawn S75 

Bonjbmin  B.  Baocua,  adminJatrator  Peter  Baoeoa,  deoeaaed. 230 

Bmuy  J.  Jaooba,  administratrix  John  C.  Johnaon,  daoeaaed 085 

Davis  Clark 100 

Thomas  A.  Robinson,  sorviying  partner  Van  Eppe  dk  Robinson 000 

C.  F.  Smith,  ezeeutor  William  Bmlth.  deoeaaed 800 

Susanna  M.  Williams,  heir  Myron  8.  Romidy,  deoeaaed 60 

MaxsariUMiUlgan  and  W.  a.  MilUgan,  administrators  William  R.MilUgan,  deoeaaed..     986 

Alfred  B.  Roberts. 380 

Alexander  McDonald 180 

Marion  Thombuig ^830 

Charles  Dienger 136 

Christopher  C.  Cox 206 

Harry  Ward,  administrator  MQton  Ward,  deceased a;630 

Nancy  Ann  Littlelleld,  surriTor  in  oommunity,  Joseph  Oilbert»  deoeaaed. 100 

Thomas  L.  Odom 060 

Thomas  B.  Gordon t,m 

Charles  Bennett. 1,686 

John  Frost 1,175 

Lavenia  Thompson,  administratrix  Samuel  O.  Thompson,  deceased IQ^ 

Q.W.  Emberlln 145 

Bamoel  McDonald 100 

Helen  M.Speer 475 

David  Woodruff 075 

JohnR.  Jowell 110 

Daniel  D.  Shaw,  Jr.,  administrator  Daniel  D.  Shaw,  daoeaaad L56D 

William  L.  Hayes. 145 

Roberts.  Davis 285 

Hiram  L.  Nelson 845 

John  Burleson,  administrator  James  Burleson,  deceased. IL875 

Robert  Kirker 166 

MaiKaret  Y.  Yatea,  administratrix  Gharies  H.  Tatea,  deoeaaed 1,060 

Fiandsoo  Salasar  y^  Jimines 166 

Octaviano  Baca  y  Baiela,  surviving  partner  Jose  Baca  y  OariUoy  deoeaaed,  and  OcCavl- 

ano  Baca  y  Baiela 695 

LinderWa^ 100 

Jeiemiah  J.  Ellis 1,200 

Manr  A.  Adams,  administratrix  William  C.  Adams,  deoeaaed 7,235 

William  C.  Daugherty,  Harrison  M.  Daugherty,  and  Qeoige  W.  Dam^erty,  oompoaing 

the  flim  of  Daugherty  Bros 006 

O.  Raed,  sivvlving  partner  Reed  &  Bradley 360 


In  addition  to  the  above,  461  Indian  depredation  cases  were  disnuaeed 
for  want  of  sufficient  evidence,  nonamity,  nancitizenahip,  and  for  want  of 
prosecution. 


IN  THB  COURT  OF  CLADCS 

Wherbin  Findings    of   Fact   and   Conclusions   Werb   Made    and 
gertinbd  to  the  sixtt-third  oongress,  second  session. 


Plaintiff. 


Adams,  Cbartos  G 

Adamson,  Martba  E.,  adminJs- 
tratrix 

Albright,  Francis  O..  deceased.. 

Alezander,  Charlie,  deceased.... 

Alexander.  Emma,  etal 

Al]enbaagn,CharleB  T.,  deceased 

Allison,  aeorm  W..  deceased. . . 

Anderson,  Robert,  neirs  of. 

Andrews,  Christopher  C 

Annandaie  (Va.)  M.  E.  Church 
South 

ArmstnmgjJ^harles  D 

Atchison.  William,  deceased 

Austell,  Alfred,  estate  of 

Ayoock,  W.  W.,  admfaiistrator. . 

Ayres,  James  Cooper  deceased. . 

Backus,  Ebenezer  M 

Bacon,  laabelle  E.,  heir 

Bafley,  Elijah  B 

Bailey,  Mary,  deceased 

Bapttat  Church,  Beaufort,  N.  C. 

Baptist  Church,  Beaver  Dam, 
Marlboro  County,  S.  C 

Baptist  Church,  Bioomfleld,  Ky 

Baptist  Chprch,  Fint  Chatta- 
nooga. Tenn 

Barry^ounty,  Mo 

BayMBS,  William  B.,  deceased. . 

Beal,  George  L.,  deceased 

Bearasley,  Florence  W 

BeaufortJN.  C.)  Baptist  Church 

Beaver  Dam  Baptist  Church, 
Marlboro  Counfy,  S.  C 

Beverldge,  John  L»  deoea*ied... 

Bfrchett  William  O.,  deceased. . 

Bishop,  Lemuel  N.,  deceased . . . 

Blankenbaker,  Newton  J.,  de- 
ceased  

Blalock,  Wm.  C^  deceased 

Bioomfleld  (Ky.)  Baptist 
Church 

Booker,  William  B 

Boone.  George,  deceased 

Bostlck,  Edward  D.,  deceased. . 

BoydenlWOliam,  deceased 

Brady,  Thomas  M 

Biammer,  Elise,  sole  heir 

Bray,  Arran 

Brewster.  Robert  B^  deceased. . 

Bright,  George  A.,  dieceased 

Brown,  Howard,  &Co 

Brown,  John,  deocaied 

Brown,  Josephine  B 

Brown,  Baran  Pos«y,  heir 

Brown,  Wabton  H 

Brown,  Zephaniah,  deoeaned 

Burkett,  James  A.,  deceased — 

Bumes,  Alice  W.,  et  al 

Burnett,  baao,  deceased. 

Burton,  Geo.H 


No. 


14347-1 

14&50 

14194-6 

14117-16 

14117-16 

14194-634 

14247-6 

10942-736 

14349-1 

13626 

14347-611 

14247-7 

13869 

14120 

15530 

15834-14 

14247-693 

7287 

12039 

13090 

16286 
12218 

16556 

14076 

U209 

1424(M 

15851-1 

13090 

16286 
15834-36 
10270 
14247-636 

14247-33 
14130 

12218 

16310 

16850 

10043-737 

14347-43 

14347-47 

14247-248 

14582 

14247-51 

13809-10 

15605 

14247-65 

10943-682 

15122 

15606 

14347-66 

14347-68 

14347-468 

11449 

15609 


Plaintiff. 


Calef,  John  H.,  deceased 

Callaway,  James  E.,  deceased... 

Oambum,  Thomas£ 

Cameron,  Robert  A.,  deceased.. 

Campb^viUe  (Ky.)  M.  B. 
Church  South 

Catlett.  James  M^  heirs  of 

Central  College,  Curators,  Fay- 
ette, Mo 

Chattanooga,  Tenn.,  First  Bap- 
tist Church  of 

Chester,  Henry  W 

Christian  Church,  Crab  Orchard, 

ChrbtUui  Churoh,'  Sufloik,  Va  .* '. 

Clark,  Post  &  Martin 

Clements,  John  W.,  adminis- 
trator  

Clemments,  Peter  S.,  decea<wd.. 

Cline,  Jacob  W 

Comeauxjaenrv , 

Conover,  Francis  8..  deceased... 

Crabtree,  Eli,  deceased 

Criswell,  Hanson 

Ciilpeper  (Va.)  St.  James  P.  E. 
Cnurch 

Cunard,  LudwellM 

Daniel,  Peter 

Darling,  William  L 

Davenport,  Birs.  V.  R.,  heir 

Davidson  County  (Tenn.)  Hob- 
son  Methodist  Cnurch 

Davis,  Richard  B.,  administra- 
tor  

Dee,  Patrick,  deceased 

Deimison,  Alfred  Dudley,  ex- 
ecutor'.  

Devol,  George  H 

Dorsey,  Stephen  N^  deceased  . . 

Doughty,  Ireston  P 

Drake,  GeorgeB 

Dudley,  Edmr  8.,  deceased 

Dnmont,  JohnF 

Durham,  Thomas  W 

Earle,  William  L.,  administra- 
tor  

Eocleston,  Rosa  Waggoner,  et  al. 

Emmart,  Esther 

BssUnger,  Isidore,  deceased 

Fader,  David  J.,  deceased 

FarringUm,  F.  G.,  administra- 
tor  

Fayette  (Mo.)  Central  College... 

First  Baptist  Church,  Chatta- 
nooga, Tenn 

Fishback.  William  P.,  deceased. 

Fisher.  Marie  May  B .,  et  al . . . 

Fits.  Andrew  G 

Ford,  William  M.,  deceased... 

Foster,  James  P.,  deceased 

French,  John  T.,  Jr.,  deceased.. 


No. 


16153 
15834-69 
14194-77 
14349-11 

13763 
11122 

14103 

16556 

15834-77 

13527 
13716 
15508 

14968 

15022 

14247-667 

14839 

13809-13 

15006 

14247-01 

11789 

14247-94 

14704 

15851-3 

14082 

14738 

10270 
10942-719 

16201 

15834-108 

14347-577 

15847-31 

14194-149 

16301 

14347-^79 

15834-116 

10943-728 

14347-468 

1564«L 

14347-136 

13809-33 

14194-680 
14103 

16556 

11825 

10943-737 

15847-23 

14247-138 

13809-23 

16676 
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Cases  DicmBK 


QiMi  (facuU^  a*  Court  tif  damt—Caaliaued. 


Casm  Deoii^d. 


Catadeeided 

in  [Ac  Com  of  dam*— Contmued. 

TUtom. 

Na. 

PUIntlfl. 

No. 

8liiu,llttIldaF..dmuwL 

4UM-KM 
1249-0 

1*M7-1M 

W«p.D«.  0«.  W.  ud  Bum 

SSls'l^E^d"— "■■ 

Smith,  ]ohDD.,d«c«>nl 

SS-aiT 

^^^fiiJj^SJ 

Ki"5^rSSlfi«?:: 

X 

^WaS&siii:- 

WnUin,  M*igvUA.,helc.... 

^-n 

1S88T 
HM7-i68 

iivtr 

1M17 

WlUmui,    FrcdKkt   A.,    d» 

w&m 

"i&n£r&,^& 

?&Sg;?SS.i>:::: 

Vollmw,  Jrakl.  R.  W.,  »dintaii; 

WnhBin  AnnlaB.,b^ 

IIM2-TX 

s,l;::::: 

..do 

..do 

Sfe:: 

Bdiooa. 
Brig 

Bk^v:: 

AdToinirs 

AdTeotote 

is?;:::::::;::; 

JJL-Sc'.!^::: 

B»Uon» 

iSSr-.;.-.:: 

Comm-c 

nSSThT 

|2j 

{SS»::;-:: 

.".55::::: 
■siStv:: 

Ifllch^    Cal- 

Thonua  Hunt. 
joshnn    Bofii> 

gunl.  Thomp- 

J<*?Rlng. 
iBmnWMW. 

Hagh     Pil«f- 

Ictubod  Oood- 

rlcb. 
D»nW    Brew- 


ItUunOitrk. 
NdU*  Pcnr. 
iRfc*. 

Rnben     Uo- 


Brig 

Hannony 

Honnony 

BlTMn 

;;do:;;; 

Blrun 

..do..- 

BtbOODK 

i^-^;r 

'^:::;; 

BWp.... 
BIoop... 

Scbooov 

...do.... 

1:;;; 

i|^::::::::: 

Juno 

.IT' 

LIthtBomL 

Lg.7<imB»fc 

lJ&b.. 

Brit.... 
...do.... 

Edmrd    Tb- 


Aalur  CooktL 
Wathrleffrw. 
BtorrW.Bo^ 
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Oate$  dteididin  Ae  Court  <^  CUnmB-'Frmek  ^poiJatiofir-Continaed. 


liUia. 
Li 


LydiiL. 


Ifcrcurr 

Mermaid 

MoUy  Farlie. 
Nancy 


Nancy.. 
PAtriot.. 
Patsey.. 
Pearl.... 


PMrl... 
Phoenix. 
Pteou... 
PSly... 
PoUy... 


Bilf 


...do... 
SchooiMr 

. .  .do... 
Brig.... 
Schooner 
Brig.... 


Schooner 
...do.... 

Brig 

. .  .do. ... 


...do.. .. 
Schooner 
Ship.... 
...do.... 
Schooner 


WOUam    liJl- 

bcry. 
John  Alliaon. 
Thomas  B.  Co- 

▼eU. 
James  StonOb 
John  Ferrier. 
Tho8.WiUiBms. 
Alerander  Do- 


ffoid 
ibrahj 


iamQold> 

en. 
Abner     Ham- 

mett. 
John    LiTtng- 

ston. 
Thomas    Hor- 

ton. 
John  Webb. 
Robert  ICiUer. 
James  Sindair. 
Adam  Porrls. 
Alex.  Ross  and 

Jostln     Mo- 

Oarthy. 


Port  Royal. 

Ranger 

Rebecca..... 
Recovery... 
Regulator.., 
Rensalaer... 
ResoluUoo.. 


Resolution. 


Richmond.. 
RIstaig  Sun.. 
Rising  Sun.. 
Sally 


Sdlly. 

See  Flower... 
Six  Brothers. 
Thomas 


Three  Fk-iends. 
Two  Friends.. 


School 
Sloop 
...do. 
Brig 


Brig. 
..do. 


Brigan- 
tine. 
Schooner 
Ship... 
Sloop  V 
Ship.! 

Brig.... 
Schooner 
Brig.... 
Schooner 


.do. 
.do. 


WflUamSmitlL 
baac  JndsoD. 
Wm.Ciailc 


Stephen' 
James  lOtdaaD 
Jonathan  Les- 
ter. 
Saml.  MoorsL 

Soloman  Steed. 
Thomas  Balnr. 
Jesse  Betts. 
Daniel    Me- 


Panl  Simpson. 
Lake  Baker. 
JohnNeedham 


lack. 
Joseph    Roth* 

erford. 
Wm.  Van  Ren- 


Dbpabtmbntal  Cases  Decided. 

William  R.  Hayee,  administrator |S80 

C.  V.  Eggleston,  administrator 3,685 

C.  S.  Kinkade,  adminifltrator L840 

C.  S.  Kinkade,  administrator 2,380 

G.  S.  Kinkade,  administrator.-. 1,965 

R.  P.  Ford,  administrator 1,150 

R.  P.  Ford,  administrator 2,150 

0.  S.  Kinkade,  administrator 2,120 

G.  S.  Kinkade,  administrator 678 

R.  P.  Ford,  administrator 550 

G.  S.  Kinkade,  administrator 1,500 

R.  P.  Ford,  administrator 895 

R.  P.  Ford,  administrator 

C.  S.  Kinkade,  administrator  (3  cases) .s. .  Di 

G.  T.  Wright  etal '. Opinion, 

G.  S.  Kinkade,  administrator |1, 640 

G.  S.  Kinkade,  administrator 310 

G.  S.  Kinkade,  administrator 520 

Pennock  Huey  (4  cases) Dismissed. 

Thomas  L.  Gasey Dismissed. 

John  R.  Williams Dismissed. 

John  R.  Gleason  and  Greoige  W.  Grosnell DLsmiased. 

Vessels  Mansubia  and  Lafayette Dismissed. 

Letter  carriers Dismissed. 


OONORKSSIONAL. 


Plaintiff. 


Hein  of  L.M.  Black 

B.  A.  Young  and  brother 

Heinof  J.  J.  Oaltney 

Wm.  O.  Ford,  administrator 

M.  V.  Rawlings  etal 

J.  C.  and  J.  A.  Attlns 

FhHip  Epstein  «t  al 

A.  Underwood. 

H.  W.  Cardon 

Isaao  Hutton 

R.  W.  Scruggs,  adminisbrator.... 

J.  H.  Anderson 

H.  P.  Hobson,  administrator 

A.  E.  Connell,  executrix. 

F.  M.  Brodnax 

A.  L.  Fisher,  administrator 

E.  L.  Knowies 

A.B.  Turner 

T.  E.  Pearson,  administretor 

C.A.Bowie 

F.  A.  Thompson 

Joseph  Tan 

Jennie  Rl^ardson,  administra- 
trix  

8.  A.  Cox,  administratrix. 

L.  E.  Green 

Bally  Crisp,  executrix 

Elinbeth  Flippin 

A.  W.  Stafford 

R.  H.  Cuahen.  administrator. . . . 

Henry  Banieu 

A.  L.  Dunlap 

P.  R.  Sheppiid,  administratrix. . 
O.  P.  Plowman 

C.  G.  Bobo,  administrator 

M.J.Cloud. 

L.  A.  Ashley 

Consider  Parish 

ICargaret  Champion 

Frederick  Schneider 

Heirs  of  R.  C.  Shacklett 

Charles  Ejamer 

J.  E.  Hogan 

Jemima  Bratton. 

J.  If.  Thompson 

Thomas  Croxton 

Greenwood  Rushing. 

P.T.Jones 

L.  P.  Bladt 

M.  H.  Stone..................... 

A.  H.  Brown... 

M.  A.  Grigsby,  administratrix. . . 
J.  W.  Bewiey  et  al.,  ezecuUirs . . . 

R.J.Richardson 

J.  H.  Horgan 

Ifrs.  8.  A.  Steaver........ 

Nathan  Lidit 

James  B.  wllman 

Sarah  Brison 

Estate  of  Samuel  Clements 

Mrs.  1€.  E.  Laoey 

James  StalUngs 

P.  F.  Hill,  administrator 

David  Williams 


Number. 


«7 
83 

m 

103 
143 
300 
800 
433 
4B3 

604 

670 

683 

849 

1101 

1100 

1131 

1183 

1184 

1340 

1373 

1830 

1855 
1519 
1037 
1S17 
1903 
1915 
1936 
1939 
2037 
3065 
3009 
3143 
3166 
3467 
3508 
3735 
3174 
3303 
8371 
8390 
3477 
8609 
8543 
8630 
4856 
4490 
4630 
4533 
4541 
4543 
4687 
4665 
4784 
4883 
4865 
4870 
5097 
5106 
5118 
5130 
5186 


JohnlfcKee , 

Joseph  Ballon 

James  M.  Alexander 

C.  0.  Cloud,  administrator 

J.  R.  Henry 

Robert  Hannah 

Micajah  Joiner 

Nancy  Farris 

JaneNewhonse 

Duke  W.  Hallan 

Thomas  V.  Brady 

Estate  of  Zachariah  Bryant 

Mary  A.  Gamewell 

CoDin  Adams 

Catharine  A.  Brown 

EstateofM.E.  Pariah. 

Wm.  W.  Ross 

Samuel  J.  Neil 

Jane  J.  MoGhee 

John  W.  Richmond 

William  Reaves 

Sophia  Rippetoe 

M.  E.  Carrioo. 

Heirs  of  Olivia  Godbold 

Estate  of  Sidney  Lacoste 

M.S.Elkin 

William  BaU,8r 

J.B.  J.  Wilson 

Estateof  A.  F.  Meadows 

Isaac  Hewitt 

Heirs  of  William  Cash 

WiUiam  Baker 

Caroline  E.  Ryan 

Zachariah  Benie 

James  M.  Gregory,  administrator. 

Jordon  Lyon. 

Ben).  Haygood 

Eany  deaveland 

Thomas  dements. 

BenJ.  F.  Reeves 

Jackson  Bush 

Henry  Carr,  administrator 

John  J.  Fearrington 

Harvey  Durham 

Daniel  Dougherty 

Maria  P.  Royster 

M.  D.  Howard 

JohnF.  PhifBT 

JohnB.  Sugg 

A.  J.  Leatberwood 

WnL  Dutton 

Margaret  M.  Ogden 

Heirs  of  J.  P.  Bates 

Edward  F.  Russell,  admbiis- 

trator 

M.H.  Rowan '. 

Rachel  Pritt 

James  Barton,  administrator. . . . 

Andrew  J.  Wells 

Mrs.  George  C.  Green 

Joseph  C.Spight 

Benf  Y.  Trotter 

Stoning  B.  Hailey 

P.  DTWilght 


Number. 


5141 
5179 
6391 
6394 
5309 
5885 
6846 
5354 
5869 
6384 


5407 
6501 
5506 
5643 
564A 
5571 
55n 
5589 
5590 
5684 
5701 
5771 
5861 
5880 
5884 
5933 
5933 
5960 
5969 
5995 
6060 
6685 
6735 
6787 
6793 
6797 
6800 
6806 
6808 
6839 
6880 
6901 
6908 
0005 
0918 
6034 


7035 
7043 
7181 
7148 

7158 
7161 
7389 
7325 
7440 
7456 
7466 
7406 
7660 
7783 


733 


734 


Dismissed. 


Ca$u  dJimitMd    Cbii^«ttrmal— Oontiimed. 


Fliintifl. 


Flalntifl. 


Mo. 


LonteC.  SnUivui 

Jacob  C.  Doathlt 

Louisa  Neai 

lames  W.  Llggn 

J.  T.  SmlthsoQ,  administrator. . . 

Mary  A.  Lee 

MatUa  A.  D.  Vaughn 

Daniel  McDonald 

Chariotte  Wallace 

Thomas  J.  Malone,  admlnlstntor 

Sarah  Ann  Barns 

James  B.  Faires 

JoUat  B.  MUler,  admlnlstzatrtz. . 

James  H.  Beckwith 

W.  A.  RawUncB 

R.  H.  Clark,  aamlnlstrator 

Mary  C.  Shields 

J.  J.  James,  administrator 

laaao  H.  Melsaao 

O.A.  R.Bible 

Mary  J.  McDaniels 

Walter  B.  BflUngsled. 

Mary  A.  Dennis 

Needham  J.  Oolly 

MaryCrofton 

Estate  of  William  Crutchfleid. . . 

Estate  or  John  Deady 

JohnE.  Pearson 

ones  Hendspeth 

EUho  Henry 

LooisTreere 

BenJ.M.  Dayis 

WOliam  Sticktay 

James  A.  0.  Wuiston. 

D.  H.  Pank^ 

Christian  Ooode,  administrator. . 

Thomas  B.  Parker 

H.  R.  Rose,  adminlstimtor 

MaryM.SMTl^ 

Harriet  T.^impoon 

T.  8.  A  O.  W.  Lackey 

Killain  AUgaier 

W.  R.  WooUolk 

William  Wallace 

Manr  McOolre,  admlnistratrtz.. . 

L.  O.  Bowers 

A.  O.  Donoho,  adnUnistzstor. . . . 

RioeA.  Coffcj 

James  C.  Parker 

liOora  P.  Foote,  adminlstratriz. . 

Estate  of  James  K.  Benjamin 

J.  N.  Kelton,  administrator 

Estate  of  Augostos  B.  Pharr 

D.  H.  Donnan,  administrator 

Fannie  Ford,  adminlstratriz 

Wnilam  Whitaker 

Heirs  of  Margaretta  D.  Fenn 

James  Miller 

Sallie  M.  Oohen. 

Dudley  Smith 

Calvin  Hardlaon 

Z.T.Tate 

Boston  P.  Simpson,  admhil»> 

trator 

A.  J.  WnUford,  administrator .\*r 

Mary  B.  Richards 

Donglas  Taylor,  administrator... 

F.  S.  Casper,  administrator 

John  R.  Johnson 

Albert  Tranb 

Qreeowood  Rnahing 

Thomas  Kenon 

J^phAlstott 


Knight. 


7785 
7806 
7800 
79il 
79M 
7M5 
7iH7 
TKl 
7979 
8006 
8006 
8008 
8105 
8209 
8215 
8217 
8225 
I6M2 
8283 
8315 
8821 
8101 
8488 
8463 
8473 
8403 
8496 
8514 
8517 
8602 
8647 
8688 
8747 
8748 
8775 
8816 
8827 
8956 
8960 
8070 
0094 
9122 
9208 
9218 
9289 
9336 
9445 
9453 
9492 
9546 
9557 
9565 
9566 
9560 
9584 
9894 
9603 
9609 
9617 
9703 
9707 
9779 

9784 


9904 
9906 

9911 
10045 
10055 
10064 

10089 
10168 
1O180 


Martha  T.  Davis 

Robert  W.  Renlck 

W.  H.  L.  Phelps,  admlnlstratar.. 

Simon  Wltowski 

M.J.S]frk,admtailstzatrlx 

IdaO.  Bankhead 

John  O.  R.  Reivers,  adminis- 
trator..... 

Mary M.  Kennedyet sJlIII"!!!! 

Estate  of  Samuel  aayes 

Mary  B.  Atkinson 

Margaret  Hallum,  administratrix 

ClaivsaLee 

James  W.  Manier,  sr. 

Charles  H.  Price 

Solomon  P.  Ooodman 

Geo.  W.  Taylor,  trustee 

Mary  F.Morris 

John  H.  Alexander,  jr.,  admlnb- 
trator 


JohnMosbv 

Alex.  MeCuskey,  deoeaaed 

J.VkMca 

Mary  F.  B.  Grlce 

Stouien  E.  Beauchamp 

Wifihim  S.  WilUamsoa,  admtnia- 

trator. . •.....•••.••..•....••.• 

Estate  of  James  L.  Holland 

Heirs  of  John  B.  Crenshaw 

T.  J.  Townsend 

Heirs  of  William  W.  Smith 

Ooorge  Measlnger 

V.  A.  Scott,  administrator 

Albert  L.  Scott 

Rebecca  L.   Boiling,  admlnb- 

tratrix 

Kellet  A.  Abercromble 

Fannie  L.  Hough,  admlnbtzatrlz 

John  A.  Bates 

Daniel  H.  Awv 

T.  L.  Owens,  admlnfatratar 

B.  F.  Badgett 

Wm.  L.  Smith,  admlnbtiator. . . 

Alien  J.  Patrick 

FredonlaBurd 

Jacob  Towaon 

Robert  C.   Jameson,  admJnls> 

trator 

Edward  H.  Deiahay 


Elisabeth  Price. 
Samuel  M. 

Heirs  of  Jeremiah  F.  Dmfs. 

John  W.  Ritenour 

Estete  of  Alexander  Roth. ...... 

Estate  of  Lucy  J.  Boyle 

EllC.  Brown 

Lucy  B.  LeOraadeetal 

Estate  of  Thomas  C.  Qibbena. . . . 
Maggie  M.  MoQowen,  admlnlB- 

tratrix 

Edward  H.  Deiahay 

Estete  of  Hugh  Davb 

Catherine  B .  Jenea 

Estete  of  John  C.  McNeill 

O.  W.  Ratleff 


UZ76 
10281 
10289 
10283 
10298 
10856 


10380 
10892 


10402 
10418 
1044S 
10169 

loai 


10643 
10851 
10881 
10807 
10007 


Estate  of  Alexander  Hntohlnsoo. 

OabrleUa  Chancellor 

Baltimore  A  Ohio  Railroad  Co. . . 

Estete  of  Rudolph  Lobcdger 

SteteofNermda 

Trustees  of  M.  S.  Chonh  Sooth, 
6ad]^,Vft .'.. 


i{ 


10027 
10940 
10006 
10078 
10001 
UIOS 
11107 
11157 

1U61 
11201 
11211 
11214 
11219 

mm 

11209 
11270 
11288 
11847 
11351 

11363 
U366 
11368 
11309 
11377 
11379 
1138D 
U424 
11430 
11431 
11451 
11478 

11«0 
11506 
11512 
11530 
11555 
11567 
1933 
11582 
11503 
11577 


11881 


Cases  Disiossbd. 


FtatDtlfl. 

f 

IISM 
8U 

tarn 
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i 

i 
1 

i 
1 
1 
i 
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m 

1BT« 

IVTT 

'S 

i 

1MB 
IBBS 

im 

•s 
E 

i 

UDU 

JMODB    W 

iisafs'Sr^:^:^-^ 

ivn 

IfcSsa.'r'*^:::::: 

EttaU  af  Ch«l«  W.  Uogrmsn. . 

u^ 

^IWerfHiHrtJUi  BUch. 

EM»UofJeliiiB.  HDiutOD. 

UOM 

Si^SiiSc'jtdS^'"  ^^ 

™i 

ir^Il!Btack».L:-ii.i[nhtii:' 

mio 

BsEn  of  Armlnta  Ooolsbf 

Caseb  DiBMisffla). 
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Wiky  wVd«i 

Mm  IT 

tor.. 
Hvdllk  r.  f  rvDuiD,  a 
EgUtI  t/  Wu.  litwk. 

BUpbcn  F.  milDrd 

wJv.OMIta 

Hein  of  John  PiUoion. 

Peurwmknu 

Ira  T,  Jgrdan,  atctmti. 

L.  E.  noatwT%tat. 

Banb  C.  Bnw. 

MurB.FIndUr.Bdm 

Ik.  N.Kichiiii.'.'.'.-'-" 

A.  a.  H>wUm,  (dn 
Hetn  ol  T.  L.BfotL. 

K.  D.  sintth. "!!!;;!!;.";;! 

Wm.  M.JDatlos 

John  U)d  P>tik:k  UcCabc 

B.  D.  SprtaUa 

Esuta  of  B4auel  Soou 

Thomaa  O.  Vecdtne 

Bf In  d(  FaUr  Callahu 

Robert  H.WUhiDMni 

EsUIa  dlDulal  Bn««t 

SiniD«)If.  B^HTIT 

Wm.  M,  gtmrnniu 

Ju.  Stawut  and  John  L.  MO- 

MlchMl 

Fnock  8.  Jaan,  dBoanad 

Q.W.daA 

li^ieUtR.  Nipto 

V.  U.  ItoKia.. 
R.  F.  nilnn,  ■ 
ICV.BlMnta. 
W.  A.  Llibt, »_ 

Hein  oC  VTS.  T< 

Old  Scliool  PnabrtBriui  Ctimch, 

fKami-Ulm. 

Beiis  Dl  lahn  Ptrhtm . 

Jobn  D.llutm 

EiiUts  of  Jtcoti  JobBT.. 
EaUU  of  W.  T.  E«on. 
EiUta  Bt  E.  I.  Uatlork 

Cbia.  P.  Conner 

AilMf  O.  Bulind 

Eatth  n.  Hdltnm 

LnelDdk  UcRoberta. . . 
T<4ut  Dflllh4nly --,.... 
Inn  L.  Hunrd,  >dmf 

I.A.UrDondd 

Nmev  CcdM 

D.J.TiOcnn...- 

Wm.  LoBrim, - 

KiiT  U.  rattan,  sxsoatiii. 

SainofAlBiisderL.  Andanon. 
U.  V.  EMtsTly,  admlnMntor.. . 
Edmrd  D.  Pickett,  ulmhiMn- 

tor 

W.  B.  etowMt.  admlDlitratai.... 

Bdmrd  D.  Pinkatt 

H.V.SMttmly 

iHptr  HMAnrortli 

lunr  Hwkwortta,kd>BlBlMntar 
H.}.Rat)«tU,*dinb 
HdnetAMBumcr. 
BUivd  ud  MUdnd 


Heki  ot  Aki.  F.  UeFMTln. 

Holn  oirobn  BOlmi 

JohnX.  Edgutoi. 

'duB. 

Tllto,Ak: 

lunbariud    PraibrteTlin 

Chimb,  Attiaiui  Ak 

— ■—■-id    p[eib7terl»n 

LuUDrriUa,  A1&...... 

IL  S.  Chmdi  Sooth, 

Connty,  Al» 

Id  PreibTtarlan 
LhoMtona   Coantr, 

. id"  P  r«i  b  yt  iVlin' 

Cbmdi,  Qrevally  Snlui.  Ala. 
Uliilonarr  Bwtbt  Chnrdi, 

anT«ll;  ScrinsL  Ak 

HuinanT    HethodW    CbDicb, 

UmMtoiw.  AlB 

La    Qnuice    Colkee,    Colbert 

ConnlT,  Ak 

BoUhv  LodgB  ot  Fiw  ud  As- 

eeptsd    """"i    Btaptenwa, 

Afrlraii  ii!  E.'oiareh,  Wuhtoc- 
ton  Coonty,  Md 

11.  B.  OiiiKdi,  Bunker  HIH, 
W.  V» 

Doimbui  It.  E.  OmrA  Boatb, 
OtXBiii,Vt 

Ummt  C^wfocd  (Vk.)  K.   E. 

VMtry  of'Paiii  Chiin^,  ftUa 

Chuidi,  V% 

U.  E.  CbmA,  BeUelonta.  Ak... 

J,  C,  Wlllkm* 

Wm.T.  PMe 

JohD  W,B«*v«y 

Porter  Brothcn 

Wm.  H.  Bkdai 

Eeln  of  BdmoDd  Woir. 

Eatatsa  of  Am  FaBlkiuT  et  ■! . 

BatMeolll.B.OflIlka 

Jvna  A.  Fltigmld 

John  OoMiwortby 

Juns  N.  Bowln 

tUltoD  F.  Colbum,  admlnhtiml 

W.  W.Eakn 

BslTS  o(  Hvy  A.  BoDunslini. 

Bdr9o[Wm.P.  Cmtk 

WublnfUo  Bowta 

EgtWrnotlimBBw 

John  tl.  B.  Walter 

John  U.B.  Wan*,  admin lictain 

Edmrd  P.  II.  Rohbuon 

Batnof  JamaC.  LQiacomb 

U.  N,  ChantptoD 

Estat«  of  John  UoCkokay  and 

OHnaW.  LaucaBtcr.'l!!!!!!"!! 
Gabriel  La  Bra((n  Daichattaa.. 

Thomu  B.  HOMr 

Eitat«otWm.A.  Jrfria 

J.  T.  Wkhtman 

WnkyC.Wriali 

a.C.Hull 

D.  B.  lULoalch 


Cabeb  Dismibsed. 
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Plaintill. 


LMnofll  H.  Aldrldg« 

H«ii8  of  Upton  WorthiDgton 

T.  D.  Ltqds 

H.  M.  Hutcbinson 

D.  8.  WflliDgham 

Em  Andrews 

B.C.  White 

J.  M.  Osborn 

J.  H.  Webb 

J.  A.  Casey 

W.  8.  Witera 

Jos.  Edge 

8.  8.  Smith 

J.  G.  Bound 

Wm.D.  Toone 

W.  D.Bostiok 

Martha  Bilbo 

Heirs  of  Daniel  Ruggles 

Heirs  of  Lee  AlfordV. 

R.H.  Peyton 

Albert  Hope 

M.R.  Berry 

J.  M.  Ktaderly 

H.  H.  Brown 

J.  W.  Stanley 

L.  8.  Waggoner  and  M.  W.  Allen. 

8.  A.  Page 

J.  M.  Rice 

JosrohCox 

H.  w.  WInstead 

Wm.  L.  Wflson.  encator 

Heirs  of  Edward  J.  Trioe 

D.  T.  Curd,  administrator 

J.  P.  mttle,  administrator 

Wm.  8.  Ayoock 

Wm.  O.  Fuller 

C.  L.  Simmons 

Alex.  Hackey 

Heirs  of  Josiah  Parker 

JohnH.  Cummins 

Heirs  of  Geo.  W.  Welch 

Leon  Bonnecaie,  deceased 

Heirsof  Jos.  H.  Pugh 

F.  A.  Jacob,  trustee 

Heirs  of  Pierre  Klaine 

AddieP.  Gordon 

J.H.Ward 

J.  W.  Gcrse 

Creditors  of  the  Depositors'  Say- 
ings Association,  Mobile,  Ala. . 

Heirsof  J.  G.  Bauer 

M.A.  Shelton 

R.L.  Foster 

W.  H.  Howard  and  O.  D.  Lewis. 

Betsey  A.  Mouer 

Heirs  of  Jenkins  and  Havens. . . . 

CotUda  Friend 

Estate  of  G.  P.  Carmichael 

J.  R.  Smith,  administrator 

8. 8.  Dennis 

Estate  of  W.  D.  Etheridge 

E.  C.  Mclntyre 

Estate  of  Louis  Baron 

Heirs  of  Cyras  Ratltff 

W.  T.  Cox,  administrator 

J.  C.  Jacobs,  administrator 

Estate  of  Elizabeth  Blakemore. . 

G.  W.  Wilcox,  administratrix. . . 

Francis  O'Bannon 

J.  M.  Schilling 

J.  M.  Jamleson 

Heirs  of  David  and  E.  M.  Heller. 
OooivantB  and  owners  of  prop- 
erty at  Camp  Tyler,  Til 
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U668 
13666 
12658 
13660 
12663 
12663 
13665 
12866 
13667 
13669 
12670 
13676 
12678 
13680 
13683 
13684 
12688 
12680 
12602 
12607 
12608 
12600 
13701 
12708 
12713 
12713 
12720 
13731 
13734 
12736 
13720 
12730 
12734 
12735 
12736 
12737 
12730 
12746 
12748 
12761 
12760 
12762 
12763 
12764 
12766 
12766 
12771 
12773 

13778 
12784 
12786 
12786 
12701 
12798 
12700 
12807 
12800 
12811 
12814 
12816 
12823 
12825 
12829 
12833 
12841 
12846 
12864 
12864 
12865 
12867 
13878 

12879 
— 47 


Plaintiff. 


G.  W.  Landnim  ftnd  H.  M.  Hen- 
son 

Estate  of  T.  N.  Goodloe 

V.  K.  Hahn  and  M.  E.  Carroll.. 

Heirs  of  8.  W.  Thrift 

Estate  of  William  M.  McCreight. . 

Estate  of  John  Bunch 

L.A.Jopeline 

B.J.Curry 

African  Baptist  Church,  Farta, 
Ky ; 

D.  V.  Snow,  administrator 

diristian  Church,  Mount  Sterling, 

StPaui's  Ahican  M.  E.  C^iurah,* 
Paris.  Ky 

Locustdale  Academy,  Madison 
Countr,  Va. 

Piney  Branch  CSmrcfa,  Spotsyl- 
vania County,  Va 

Tabernacle  Methodist  Church, 
Spotsylvania  County,  V a 

Salem  Baptist  Church,  Spotsyl- 
vania County  .Va 

Zoan  Baptist  Church,  Spo^l- 
vania  County,  Va 

Tabernacle  M.  E.  Church  South, 
Culpeper  County,  Va 

Presbyterian  Ghiizch,  Culpeper 
County,  Va 

Providence  Church,  Cblpeper 
County,  Va 

F.M.Wyant 

German  Baptbt  Brethren  Qiurdi, 
Greenland  Gap,  W.  Va. 

Assembly  Presbyterian  Gburoh, 
Harrodsbnrg,  Ky 

ZIon  Evangelical  Lutheran 
Church,  WiUiamsport,  Md 

M.  E.  Church  South,  Snickers- 
yiUe,Va 

St  Patrick's  Roman  Catholic 
Church,  Little  Orleans,  Md 

J.  8.  Calvert,  administrator 

EstateofH.D.  Flowers 

Sandy  Hook  School,  Sandy  Hook, 
Md 

BurkJttsville  School,  Burkltts- 
yme,Md 

Harpech  Academy,  Williamson 
County,  Tenn 

Presbyterian  Church,  Maoon,  Mo 

M.  E.  Church,  Maoon,  Mo. 

Heir8  0fA.E.Mil]s 

A.  J.  Baker 

Estate  of  Daniel  Y.  Grayson 

Bethel  Baptist  Church,  Jackson- 
ville, Fla 

First  rresbyterian  Churdi,  Jack- 
sonville. Fla 

First  M.  £.  Churdh  South,  Jack- 
sonville, Fla 

Heirs  of  John  D.ClMnaon. 

President  and  managers,  Union 
Society  Bethesda  Orphan 
House,  Savannah,  Ga. 

H.  J.  BrazeKon 

A.  M.Coleman 

N.  P.  Bunnell,  administntrlx... 

Heirs  of  B.  H.  Peterson 

Tabemade  M.  E.  Church,  Cul- 
peper CountjTtVa 

HetrsoflAuraDelahousaye 

Estate  of  Joseph  Blair 


No. 


12884 
12900 
12901 
13908 
13916 
13918 
13834 
13926 

12043 
12053 

13066 

13960 

13068 

12064 

13966 

13966 

13907 

13001 


13096 
13006 

13010 

13046 

13051 

13056 

13050 
13068 
13009 

13070 

13071 

13074 
18077 
13078 
13088 
13088 
13096 

13108 

13108 

13106 
18108 


13100 
13111 
13113 
18114 
13130 

18137 
13130 
13130 


Cases  DiBmasBk 


LO.O.r.Ho.17, 

St  P<Kn  Xmicrilial  Lul 

Clnin±,  BlMpudalDWii,  W.  Vk. 

8.  U.  F " 

CW. 
S.  0.  e 
Sttkm 

Co. 

l.S.  Aniold«tiL 

A.C.KIat,n<icai/x 

OammlaalaDtn  Court,  Llnurton* 

CouDtr.Alk 

Ifonot  ZIon  Omn^  WOUuiini 

CoDnt*.  Tax. 

XrtM«ofI.W.HIU 

Wmiun  Wllbai,  dMwosd 

H.B.WIiMt 

BaSit  et  JtSatm  YtnuworOt.... 

BelnotU.X.WIUluiinn 

VfULPtatOM 

J.  B.  Pnltt,  ■dminfatntor 

B.T.BmI. 

Jm-OUtk. 

If.  N.  D»LMa. 

HtfrllrfJ.lOlMB. 

r.H.  YtrboDgb.... 

Btklot^EhUcOBToA. 

EatataofWrn.  FnnUln 

BriM*i>f)ai.Oilbnllb 

BU  Shiip,. 

Htbi  of  Wm.  i.  Thomu. 

CH.  Tipton 

I.I.a*llMi 

LF.EUIott 

6n.w.Ullii7\y^'^"'.'.'.'.'.'.'.'.'.'. 

BudWllUi. 

D.H.DaTi9 

A.B.  Oro™ 

B.  Q.  Junta 

BtncT  Amboi,  ■dnUnbtnicir 

H.lf,C»rtn5t 

B.W.BMT 

L.L.  WuTWi. 

T.  F.  Loardi,  idmlnfatratoc 

HafciorWiu.  F,  Otratr 

Bafri  of  W.  F.  BrODUdgti 

B.  E.  BTonuoidi .........._. 

J.H.  Wisdom 

BtiTt  WtlBionr — 

BakiofF.  R.  Qontkv. 
T.  P.  BiiTnhMi],     ' 

BKDIHlWnni 

BauFlckett 

J.CWBoT 

W.lt.Wftt 

UatOD  U.  Btttis;. 

Jobn  BiRbon 

Win.  W.  Xennadr 

Wm.  I.  Fergmon , 

Hob*  oC  Green  B.  BandoliA. 

Balnoia.  A.  Pybut. 

Bain  ol  Bbnpean  Pajna 

Haln'of  Carolina  WtJterilll, 

Btanford  OllTtr 

Hain  a(  S. 

W.B.Clit^' ".'.'.'. 
PaMckDantulMr... 
btalsalU.  a.  CoIb. 


HalnalU.  Slrln... 
Jmh  Walling..., 
Wm.  Robtrti.... 


Hsln  ol  C  A.,  J.  F.,  tiiiU'D. 


«.A.TjfB» 

J.F.HorL...^. 

E9t4t«  ta  W.  H.  Btjta  uul  B. 

jc.A.Tjii«:::"i:;;:;;i:;::i;i 

Habs  oTA.  O.  I>uiui 


i.dS?SS.' 


ilWm.Tl 


CathutnaOditt!!! 

Eitate  o[  Ramsar  Ooda. . . 
Eatata  at  RamnT  Croob. . . 

T.J.Ewtai 

EUlahPitaUE. 

JoluBaiiT ., 

io(I.V.WUt«.. 


'  Cases  DiaMiasEo. 
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Hain  of  Jidui  Foi 
Bain  of  Aaron  B. 
B«lra  Dl  JtAn  Sou 
Hairs  of  Henry  Co 
I.W.  PnnkUn... 
B.  A.  Wbullnttui 

W.  B.  Try 

Y.B.TkQks 

Do 

H*lra  at  U.  B.  Smith 

].  r.  RMlmood 

J.R.Jeur 

Estate  of  I.  C.  Wada 

E.  W.  mckman 

B.  L.  Uoora 

Vm.  VI.  iiaia. '.'.'.'.'.'.','.'.'.'.'. 
Mtri  Ulttlabiown,  admbil 

il.  a.  iimitt." '.'.'.'.'.'.'.'." '.'.'. 
Bitataof  J.  K.  Itduutoo. . . . 

B.  E.  Wlthinpoon 

Eataleof  J.  Wlmtaad 

HelnoIJ.  B.  Ball 

I'.T.-Billi..'. 

J.'B.  Morris**;i"!!!!"!!l! 

I.W.Wbll* 

K.I..  Proctor 

P.  I.  KliUty,  admtnijlrator 

J.B.Uorrfs 

Oao.  L.  Cowan,  admlnl>(rat 

t?.  Swanton 

WBi.  Jobnsm 

B.F.Tbdala 

B,  t.  Swaoton 

J.  S.  Nonnanl 

Nmey  TrmHs  el  al 

K.  r.  PIka,  admlulstralor. . 

P.  K.Fuiti\y.'.'.'.'.'.'.'.. '..'.'. 

Balnof  L.  J.  Bpmce 

Wm.  J.  Lswis 

Jm.  W.  UcDaolal 

0.  Pr«watt 

AltmlAuitaU 

HeliiofjTD!wiiliil!i;'"! 

Oao.  W.  Waten 

BUT.UcaUl 

Batri  at  Pbfllp  Bohr 

B.  W.  Ifunday 

R.Wei  asMr 

W.  W.  Waltan 

J(4n  Clark 

b!  M.BtrDtbM.v.'.";;!^";* 

Hsnry  fltmpiKMl   

OaUrHolt 

W.C.  Saudan 

Wm.  Cox,  dacaaaad 

C  B.  Campbdl 

I.e.  Lee 

A.  E.  UeDcoald 

HalnolJacali  I>iaal 

Helnof].C.  Vemeull 

Wm.  W.  Paiileo 

E.  V.  Oordon 

Ertate  of  Thoa.  Elltcott 

Eetate  of  Wm.  Benton 

EMBta  of  Robert  TarrBll 

B.  L.  Haitb),  decHsed 

B.  D,  Embry 

Eitate  of  C.  Qnibb 


HeWolB.  Tujaque 

TnuMa  of  tba  Hetbodigt  Epla- 
oopil  Church  ol  OlauvIUe,^. 

Hefaa  of  cV  H.'  Foi'.'.'.' '.'.'.'.'.'.'.'.'.'.'. 

Bilaceof  A.  tfanln 

Flrat  Ciunbarland  Freahyterlaii 

Church,  NashvUle,  Tenn 

Belts  of  R.  A.  Broim 

C.  F.Eddy 

BalrsolJ.  Ooldiworthy 

J.  B.  Cbeppert '. 

Downing  IL  E.Chnrch.of  Oak 

H^TVa : 

Hetnof  J.  B.  Bb»y 

C.  Lawraoc* 

Bstau  of  Adenli  PeUt. 

J.W.HoCWl 

Potmnao  Ladn  No.  3S,  L  O.  O. 

F„  AlBMiiSla,  Va 

Heirs  of ).  V.  Ctoment 

BebsatW.  IC.  Gamal 

I.F.Uocre 

Balnof  J,  D.Davli 

Estate  sfS.  P.  Rlchardi 

}dm  Thompson 

JamsBBrica _ 

J,  and  W.  Crooks 

Balis  of  Aaitm  Wilbur 

Waihingtoi  Campbell 

Il^uelVadrll 

C.  L,  deLapalnt,adnilnlslntitx. 

James  and  Porter  Beniy 

Jaffamm  Fhllllpi 

Estate  of  S,  Gannon 

Hain  of  L.  E.  WUkimoo 

Wm.L.UTa« 

Halhodbt    Bplscopa]   Cbardi, 

Corinlli,Hln 

FraibyteilaD  Cbuidi  of  Qlaa- 

Oansa  Taylor,  adminlstntn 

H.  A-Ttihart 

Estate  of  Chas.Coodr 

F.  Sohnehlay.admliuMratrli 

JoimKulUn.. 

Mayor  and  dty  ooandl  of  BaiU- 


Cases  DisHisaeD. 
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Rdb«n  Shakes 
L.  A.  HUl.... 
HabiolTlMHii 
Robot  tUlchi 
FrMinuifira* 
HtlnotJahn 
HalnotHugti 

JltrjTnjlet, 

PiitMmCouD.j, - 

Beinors.  R.  ouiHr 

I.C.D«I.uiy 

EaUMolF.  UoUlland 

F.H.Lsus 

BetaalWm.  DIUoD. 

Beta  ol  Lemuel  Humih. ....... 

SL  JatmlCollwe,  Anupolk,  Ud. 

EiUteofR.  w:iMU. 

B.SIOgsdIU. 

A.  B.  Lundamn 

EitotB  of  L.  R .  Cluk 

L.  A.  Uonio* 

Dnlvenlty  ol  South  CarollDi 

EsWteotl.  O.  Wood 

B.  T.  0.  Monell 

Belrs  of  Tbos.  F.  Norton 

Wloytti  lAdM,  No. «,  A.  F.  uid 

!£..  South  Carolina 

Bain  olU.  F.  NorUDttu 

Baptin  Chureb  of  Haitnood.Va. 

Davb  A  RoperCo. 

BsbiolJenklnianCI  navaDi 

W.  L.  WUsm,  ■dmtniatnm' 

L.  L.  8abUlliic,BdmliilMnl(ir.... 

lolm  P.  Lamar 

Estate  at  Edward  W.  UundaT... 
Flbcer  Band  ol  CblpiMwa  In- 

dlaaitn  Ulnnraota 

j.W.Stalej 

HetnolWm.  Dojla  and  Hudson 

W.  L.  Follard,  adiiilnlMniiir 

I.  A.  Flanerr..  

J.A.N.  Patteraon .  BdmlobtTBloT. 

HelnotAnnlBlroia. 

Delia  olThomaa  Penney 

Helnof }.  L.  Doxev 

M.B.Atktoi 

0,  W.  ConaiKO' 

Wm.  C.  O'Brtoi 

PKssaiit  Bill  Baptist  Chcrch, 

LoDoke  County,  Ark 

W.  W.Rumell 

Jamea  Jolmston 

A.  B.  FhUllps 

Hgin  of  L«vb  Rldisidson 

Estate  Dfl.B. Sheridan 

E.  I.  Johmnn 

EstateofWm.  IC.  Patnek 

BginotBen).  Temple 

A.  F.  Banyrs 

HehiolWm.  W,  HcCarleT 

HathodM    Xpbcopal    Chtnoli, 

Wliifleld,^Va 

Hetn  orBanmel  ntmt 

HalnotIamcaTandc7 

1.  H.  HoCDbdum 

IL  a.  Taylor 

W.  D.  Farran 

Lerl  Adflock 

Bataleoia.W.andR.  B.Coopei. 

Wm.  Ftancb 

I.  A.  Tan 

Bobat  lUdiael* 


UTS9 

ffig 

J:S:SS-,^SSSv::::::::::: 

iSS 

IS 

E^^ol^Wm.  L^p«» 

mn 

HelrsolWm.  A.  Freeman. 

im£ 

IKW 

UMO 

MM 

5^S52%!Sff"" 

§Ssa«,5&»iii,v 

Sm 

3m 

mt 

3SS7 

TruitMS  of  TImbv  Bklga  Prn- 

U»6 

UOM 

UMI 

BemofaimonRocJiveU 

E 

s 

i4eM 

'iB^i 

P.CHfchirt 

ISK 

Cases  Dismissed. 
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Plaintlfl. 


BtalMMott» 

Victor  A  Lastnpp«B. 

O.  S.  Chevls 

Banger  and  Moody 

Estates  of  Samuel  Brockman  and 

P.H.Porter 

Pearl  Duncan,  admJnlstratrlz. . . 

B.G.Thompson 

Providence  Methodist  Episcopal 

Church,  Sussex  County,  Va 

Martha  Beonettand  C.  A.  Slack. 

JohnBemis 

E.  T.  Broussard 

B.  R.  RuOln,  administratrix 

Jf.  R.  McOinnesa. 

J.H.Hlckey 

J.B.Hayes 

M.O.  Jetton  etal 

D.W.  Hatch 

A.  P.Anderson 

8.  B.  Hayes,  administrator 

Jerusha  Harrison 

A.  F.  Vick.  administrator 

H.  B.  Bardee,  administrator. 

Heirs  of  C.  C.  Cunningham 

E.O.Andrews 

M.  P.  Garrison 

Frank  Harris 

H.O.  and  CO.  Robertson 

M.H.  Jones 

Heirs  of  Oeo.  W.  MoCabe 

John  Graham 

Thomas  Jarrell 

C.A.Kincald 

J.  E.  Pearson 

M.  B.Spence 

Jas.M.Kewman 

Hampton  Wall 

Heirs  of  W.B.McDowelL 

Estoteof  8.  L.  Gilbert. 

Estate  of  Andrew  Reeoe 

J.  W.  Murray 

Estate  of  J.  L.  Romine 

Heirs  of  H.  O.  Kilpatrick. 

Heirs  of  Leonard  Daniel 

B.W.  Owens 

Estate  of  Patrick  Dooling 

J.  B.  Clift,  administrator 

C.  A.  DuVivler  &  Co 

O.Ritchie 

J.Haslett&Co 

E.  MftHnn^. 

CantalradcMoCaU. 

W.  H.  Kirkpatrick  A  Co 

H.  E.  LeaU 

J.  Kaullman  &  Sons. 

H.  L.  Hannis&Co 

B.  Oregg  A  Co 

C.  R.  Ciffrell 

R.  B.  Dobbins 

7.H.McCaU&Co 

E.  P.  Poole 

Estate  of  John  Hogan. 

S.  P.  ProweU,  administratrix. . . . 

J.J.  Read 

Heirs  of  D.  W.  Brown 

Estate  of  P.  F.  Lucas 

K.  C.  Milkr : 

W.J.  Lang^rton. 

J.  W.  Smart-....,.,....,,,,,,,,, 

J.  T.  Dowdy 

S.  F.Tate.: 

Wm.  M.  Underwood. 

P.  D.  Wright. 


140»-iO 

14068-12 

14068-14 

14069 

14002 
14004 
14101 

14102 

14104->3 

14104-8 

14104-13 

14104-15 

14105 

14106 

14111 

14115 

14116 

14117 

14117-^ 

14117-7 
14117-18 
14117-17 
14118 
14118-1 
14118-2 
14118-6 
14118-12 
14118-16 
14119 
14119-2 
14119-8 
14119-4 
14119-7 
14119-8 
14119-12 
14119-13 
14126 
14127 
14128 
14129 
14130 
14131 
14132 
14133 
14135 
14137 
14140-1 
14140-2 
14140-3 
1414(M 
14140-6 
14140-6 
14140-7 
14140-8 
14140-0 
14140-10 
14140-11 
14140-12 
14140-13 
14141 
14143 
14146 
14147 
14156 
14150 
14161-1 
14161-3 
14161-6 
14161-6 
14161-8 
14161-0 
14161-10 


Plaintiff. 


Wm.  Conntngiiam. 

A.  M.  Warren,, ..,.••, •.•,,,.•• 

Sarah  Autrey 

J.  C.  Thomas,  administrator..,. 

Annie  Dunn. 

J.  E.  Pestridge. 

Ransom  Day 

R.  H.  Cochran  and  C.  Simpson, 

executors 

David  Crowell 

JaneOwinn 

Robert  Pruett 

Griffin  Callahan 

Wm.  C.Bragg 

John  T.  Graves. 

8.  O.  Johnson , 

Solomon  Smith 

Bathsheba  Gordon. 

J.  P.  Gould. 

Wm.  Fenn ...........,,...,...,, 

F.  M.  Quinn,  administrator.,,.. 

Ounther  Peters. , 

Wm.  R.  Poole , 

C.  E.  Rcsser 

Bennett  Robinson , 

Presbyterian    Church,    Green- 
ville, Miss. 

Mouth  of  Green  Brier  Baptist 

ChurcB  of  West  Virginia. 

H.  F.Clarke , 

Wm.  P.  BafaibriiiKe 

M.  H.  Farqubar 

Sanford  Fortner 

Robert  Williams 

M.  L.  Bteenbergens , 

Heirs  of  E.  E.  Spencer 

M.M.  Smith 

P.J.  Flnley 

Purify  Tingle , 

J.  M.  Brrat. 

T.C.  Murphy , 

John  Flaher , 

J.  B.  Dunn,  admfaiistrator , 

J.  C.  and  8.  A.  KIser , 

W.  A.  Booth , 

M.  B.  Moore 

Philip  Cole 

J.  M.  Sandridw , 

8.  M.  and  W.^.  Dunbar 

Bhiloh  Presbyterian  Church. . . . , 

J.  H.  Choice 

Chas.  Clerc 

A,  F.  Bareyie 

B.  J.  Leaphart,  administrator... 

M.  M.  Kennedy  etal , 

E.  D.  Keyes. , 

Sidney  Burbank 

Wm,  B.  Haien 

J.  C.  McFerran 

H.  B.Judd 

M.  R.  Patrick 

Joseph  Roberts  et  al 

McCracken  County,  Ky , 

Heirs  of  A.  H.  Johnson , 

Heirs  of  John  Nutt , 

G.  C.  Wedderbum.. , 

Heirs  of  E.  8.  Brown ..,••.. 

Estate  d  J.  P.  Kelly , 

Heirs  of  W.  A.  Elmore , 

Heirs  of  J.  H.  Rlx«y , 

Estate  of  Wm.  Shreve , 

Estate  of  W.  H.  Stringfellow..... 

Estate  of  Peter  MoEnery 

Estate  of  J.  W.  Stons. 


No. 


14161.15 

14161-16 

14161-90 

14162-5 

14162-7 

14162^ 

14162-0 

14162-10 

14162-11 

14162-12 

14162-13 

14162-14 

14162-15 

14162-17 

14162-20 

14162-21 

14164 

14165-1 

14166-6 

14166-8 

14166-12 

14166-lS 

14161^14 

14160-16 

14160 

14170 

14170-5 

14176-6 

14170-11 

14170-14 

14170-23 

14179-2 

14182 

1418^4 

14182-4 

14182-10 

14182-12 

14182-13 

14182-14 

1418^15 

14182-17 

14188-7 

14183-14 

14183-16 

14183-17 

14183-18 

14183-10 

1418^2 

14186-4 

14180-10 

14187 

14102 

14100-1 

14109-4 

14109-7 

14199-8 

14190-10 

14190-11 

14208 

14206 

14207 

14200 

14211 

14212 

14213 

14214 

14217 

14291 


14226 


Cases  DtfiosasD. 


Oaati  Juanititd    QnttfWMwwal— Contiaued. 


Htbiarn.  H.  Pow* 

J.L,mil«r 

J.D.Onbni 

l!N!coffDun,  tdintDiitntar. . 


Etln  at  Jidin  Allten. . . 
HalnoCT.  W.  WhlU... 


taotC^Tb  Read... 


KittU  ol  J.  T.  UoKlaanA . . 


H*kiofM.A.?,P*t«n... 


HalnotJuu  Rodgen 

EiMteoIJ.  U.  W(^tcheD... 
^AkUotZ.  K.UDdtrwood.. 

Wni.Pf«UHr 

"l.lm^kBj , 


Lton  Carter.. 


li.  D.  Hsiwadiv 

HnlnanoMph  Bordaa 

Haln  dI  J.  IT  llcCall* 

HabioC  Wm.  H.  Butt 

Htbi  of  Jn  Stawirt 

jHk  lod  Itsom  UiKJiul* 

^udnoi.. 


N.C      — 

HtbiotErbtD  PdwbU... 


UolJ.  A.Hciud... 

L.P.Stnclklr 

' — -»  DtTla,  d«ce4Md. 


J.C.r^B^^'".'.'.''.'".'". 
~  ■  taolSMrlluWtltH. 


W.  W.  WlnstHd... 


Eitala  of  Tliwnu  H  vton. . . 

B(tatoolJ<ibn  Rlchudi 

WoLKtiidUl 

iM.BmitoTTT! !!!!!;";"" 

lI.J.Haod7 

Ertkta  o[  O.  F.  Hecdrleki. . 

RiUta  of  aumal  Hmjci 

BrtaU  of  J.  U.  Wtlkec 

II.W.Rldl«T 

John  Smith.. 
J.  r.  Leuh,  a 
iMikBmlth.., 


J.  N.  DiTh, 

J.  J.PrtM 

Eit>(e  of  Natluiiiel  llntnT. . . 

jDlliNciUn 

ErtBt6D[T.  W.  BcUoii 

KrtM*  of  SUatMtli  ICoCluni.. . 

Speukud  Luic 

W.J.HocliM 

□■In  of  I.  C  Connor 

WnuN»Tln 

V.  I.  UoCuthr,  ai 
UlvfcinaiT      Bap. . 
Franklin,  Taan. . 


b.«Dde.&ICaubnn 

L-D.Farki 

S.  A.  Bvafa  It  al 

Babi  of  Jamas  Ward.. 


IMlS 
MIS 
l«U 


IUrn,adinta 


ta«r.  D.Babsti.. 


Cases  Dibiossbd. 
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Cbief  diimuud    Qowyreiiitmal— OantinwHi. 


Plilntifl* 

No. 

Plalntitt. 

No. 

8ftmQ«l  Otis  and  O.  B.  Vtrgamm, 

14643 

14644 

14660 
14666 
14660 
14663 
14664 
14666 
14667 
145n 
14578 
14579 
14681 
14683 
14684 

14686 
14687 
14693 
14506 
14601 
14603 
14607 
14600 
14612 
14618 
14619 
14630 
14631 
14633 
14633 
14628 
14630 
14681 

14683 

14633 
14636 
14638 
14643 
14644 
14646 
14648 
14649 
14660 
14661 
14653 
14653 
14655 
14656 
14668 
14660 
14666 
14666 
14667 
14669 
14671 
14677 
14678 
14679 
14680 
14681 
14684 
14686 
14690 
14693 
14608 
14694 

14696 
14696 
14700 

T.  A.  Vernon 

14701 

BtMp  Bottom  BM>tist  Ghuioli, 

Hampton  Ooonfy,  8.0 

7.0.BUnks - 

HeiTB  of  Bertrand  A  Bonn 

<leorRe  Tnmer 

14703 
14708 

J.M.  Fidler 

14706 

Wm.  ic.  Undflrwood 

J.  M.  Fidler  and T.  0.  Mans..... 
w.  W.Johnston 

147D7 

Andnnr  CrowL .....*., 

14706 

'J.  B.  Hboston 

J.  W.  Causey 

14709 

W.  H.  Howard  and  0.  D.  Ltwla. 
Wm.  A.  Qobla. 

Estate  of  Mrs.  0.  F.  Mocn 

Peter  Fisher 

14710 
14713 

IC  V.7on«s 

M.  W.Savells 

14718 

J.  R.  HoLloveU 

J.  O.  Thomas  et  al.,  exeoutois. . . 
Heirs  of  F.  J.  Guidxr 

14714 

Hftfn  of  Tboman  Duty 

14715 

J.  0.  Zanone  and  J.  S.  Zanone.. 
O.  W.  Leonard 

L.  J.  andR.  B.  Kennedy 

Estate  of  Jaoob  Israel  ... 

14n7 
14718 

Estate  of  E.  W.  Owens 

Heiisof  W.  A.  Clark 

14788 

HeiiB  of  W.  T.  Dixon. 

D.H.Clark 

14790 

St.  John  Hospftal  of  Sprinsfleld. 

J.  H.  Rfarhardson 

14980 

m. .-, 

Elisabeth  Blackmore 

147S1 

Peter  Keoeney 

Wm.  J.  Casey 

14786 

C.  C.  HTatt.  execntrbc ......  t  t  -  - 

F.  M.  Clarksbn. ..'...^l^.l^iilll 

14786 

A.  F.  Zeringue  etal 

O.  R.  Hartison 

14787 

B.  B.  Watson,  administiatrix. . . . 
E.T.  Shields 

K.  E.  Porter  etal 

14780 
14748 

8.  M.  Pope,  administzatiiz 

B.  0.  Wuson.sr 

Heirs  of  8.  H.  Stialey 

14744 

U.  E.  Buckneret al..... 

14747 

Heinof  J.  H.  Carbin 

Bartlett  James,  deceased 

Heirs  of  J.  T.  Mattaner 

1474S 

HelnofD.  A.MUler 

147B3 

Heirs  of  Elisabeth  Cessna. 

Hf^Tsof  J.  D.  Harton 

14784 

H.  C.  Nesbltt. 

J.  W.  Wilson 

14786 

O,  A.  Tucker 

M.  D.  Robinson 

14786 

Tames  HolUday. ...........rr.rr^ 

Estate  of  Daniel  HcAlpin 

Estoteof  J.  H.  Frith 

14780 

J.  O.Yates...'. 

14770 

R.  P.  Breedimr 

14776 

Hector  Damask. 

Robert  Frost 

14783 

Wm.  H.  8nelling. .......... 

Heln  of  R.  L.  Randolph 

14701 

Fidelity  TiUe  A  Trust  Co.,  ad- 

Estate  of  Wm.  Claunoi 

14788 

August  Gloeser 

14786 

First  Presbyterian  Chmch,  Da- 
rim,  Qa TTT-T 

Hens  of  Frsncisco  Guilbeau 

HfirsofT.R.  Hand 

14790 
14801 

Estate  Of  J.  B.  Poplin 

Heiis  of  Joseph  HammertMck. . . 
Hebsof  Wm.  Price. 

Estoteof  Wm.  Bursess 

14807 

James  Taylor,  deceased.. . ....... 

14813 

Estote  of  li.  d.  Williams 

Estoteof  Wm.  Fletcher 

14818 

Wm.  H.  Hays 

14810 

£.  F.  Cecil,  administrator 

Oeo.  H.  Wltten. 

Estote  of  Abraham  BUsey 

E.  D.  Smith 

14883 
14824 

L.  J.  Bitlinss 

8.  P.  and  A.  J.  Stewart 

14881 

/.CBUurht"  .. x' 

Heirs  of  Randolph  Ith 

14846 

W.  T.  flfilckiand t  , 

Heirs  of  Edmona  Manes 

148S8 

Hnldah  Powell 

W.  C.  Harrell 

14867 

B.  H.  Lowery,  administrator. . . . 
H.  0.  Oardner 

14863 

Estote  of  Wiley  Holt 

B.  L.  Johnson,  Ir.,  administrator. 
L.  P.  Hebert 

14887 

Dediidk  Btokien,  deceased 

Bfltatf)  of  Zachft'ieh  fth<M^^'*n    -  - . 

14868 
14873 

F.  N.  Decker,  administrator 

8.  K.  Ifo  Alexander .............  t 

Estote  of  Henrr  Blausftus 

14878 
14876 

Estoteof  Wm.  Wynne 

14870 

HeizBof  J.  N.  Blackwell......... 

14486 

Kfftate  of  N.  C.  Wemnv 

Estote  of  OrsnvHle  Smith 

HeiTBof  Wm.  W.  C.  Chaney 

A.  M.  Daley,  administratrix 

Daisey  Eberiiard,  administotrix. 

R.  8.  Bryant,  administratrix 

W.  0.  Rouse,  administrator 

Van  Fomnan 

14888 

R.  B.  and  L.  H.  Ooodwin 

OoorsD  Webster .. ............... 

14800 
14804 

Estate  of  Elisabeth  BIley 

Estate  of  WnHamson  Qateiwood . 
T.  L  Proctor,  deceased 

14807 
14880 
14001 

Geo.  W.  Lawrence..:... 

14603 

Blohard  Odto,  decmsed 

Estote  of  D.  L.  Boott 

14908 

Estate  of  Katharine  Wellf 

HeiTBof  WuL  B.  Pettitt 

14018 

J.  Z.  Nelson 

CashClazon 

14018 

7.  J.  Boll 

D.  W.  HIggfais.  admbiistrator.... 
Hein  of  b;  M.  Earle 

14016 

14017 

HairiofW  W.  Wallace 

Alice  Sparks 

14038 

Gfeat  8alkehatohie  Baptist 
Chnich,  Barnwell  Coonty,  8.  C. 
Heirs  of  J.  O.  Thorpe. 

J.  I.  Rodeexs. 

14028 

A.  T.  Trlay 

14020 

14000 

Jaasi  wnuams 

J.  B.  Watson 

14801 
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CAflIB  DmOSSBD. 


CoMa  (iwimiM(^Ctm9rMfi0fia<--0ontinii6d. 


PlaintUL 


Plaintlfl. 


Mo. 


John  Sann 

AamWmnta 

Hdn  of  JMsnon  Grooms 

EiUteof  J.R.  WUliams 

HUn  €f  Martha  and  Wm.  N. 

Bflbo 

H.  E.  Dcato,  ttslp 
EMrsof  J.  C.Dyer 
B.  F.  Bownuui,  tdmlnJstrfttar.. 

Htfrs  of  Plaroe  Butler 

Qeo.  C.  Buokman 

A.  J.  AxkdenoD 

J.M.Wrl|;)it 

Estate  o(M.  A.  Lanford 

Wm.  DfloJke.  deceased 

Heirs  of  A.  F.  Tomer 

Heirs  of  jr.  R.  Tonay 

Heirs  of  Job  BiddaU. 

Tha  Choctsw  end  Chickasaw 

Tribes  of  IndJaos 

B.O.HoweU. 

O.  B.  M.  KnowltoD  et  aL 

Estate  of  O.  B.  Green 

Estate  of  M.  H.  HoUoway 

M.  E.8tark 

Wm.  A.  Janes 

D.  F.  Duckwall 

Maria  Traynor,  deceased 

Thomas  ward  and  Wm.  SOvey 

E.  8.  KeUyijulmlnistrator 

Heirsof  O.T.  Btone 

John  Rogers 

J.  W.  AUen,  administrator 

E.  C.  Rose 

P.H.Hag]er 

Mary  Tassin 

J.  F.Bteel 

Estateof  J.M.Higgins 

Richard  Walkman 

Heirs  of  Geo.  Small 

Wm.  H.  Rkhart 

Joseph  LIndsey 

F^tate  of  Francisco  Beocors 

Estate  of  Alexander  Williams... 

T.  B,  Ferra 

Heirs  of  Antone  Laurent 

E.  P.  M.  Robfaiscn 

Estateof  J.  G.  Price 

Heirs  of  Elisabeth  Bmlth 

Estate  of  Lcander  Johnsey 

Estate  of  Cassandra  Ferguson 

Tbmjo  Mason. •.... 

B.  L.  Gairabrant 

J.C.Slasiit. 

F.E.w!llis 

B.  F.  Dustin 

Heta  of  Edward  Hatkinson 

E.  P.  Johnson 

Georee  Sexton 

J.  C.  uenley 

8.W.  Alspaugh 

Hein  of  £.  J.  ward 

J.B.Nix 

Eltiah  Patrick 

Heirsof  B.  G.  Pyle 

G.  A.  Davis,  administrator. 
A.  G.  Davis,  admtnistrator. 

8.  V.  Brannon 

Estate  of  F.  C.  Blackmer . . . 
8.  R.  Bezley,  admlnistrBtor 
Haiii  of  T.  A.  Hendricks. . . 
K.  H.  and  W.  F.  Lawis.... 

J.  T.  Sanoer 

P.Y.Daflaa 


149n 
14093 
14880 
14843 

14845 
14857 
14858 
14861 
14871 
14873 
1487»-1 
1487»-14 
14883 
14866 
14888 
14884 
14888 

15000 

15003-7 
15003-0 
15015 
16018 
1503S 
15046 
15048 
15061 
15053 
15057 
15065 
15066 
15068 
15074 
15075 
15076 
15064 
15066 
15087 
18080 
15081 
15088 
15103 
15104 
15107 
15113 
15115 
15116 
15117 
15118 
15131 
16138 
15133 
16134 
15135 
15136 
15141 
16144 
15146 
15156 
15156 
15158 
16161 
15163 
15164 
15170 
15171 
15173 
15174 
15175 
15187 
15188 
15108 
16186 


Batata  of  John  Banted 

Eatateof  JohnDMU 

Bstates  of  8.  E.  Wedaistedt  and 
Nlmrod 


Fredericka  Klmmerling. . 
Heirs  of  Anderson  Couch . 


J.  W.  Ktamm. 
JohnGiU..... 


T.  J.  Uoi 


Wm.  L.  Lackey 

Wm.  Beans 

J.  D.Oliver etal 

Oliver  AHodgkhis 

James  Jones 

C.  L  Bpinney,  executrix. 

LM.McIntyre 

HaleyAMair 

E.8.  Marr 

Estate  of  Bamoal  Jack.. . 

Wm.  Haycraft 

B.  T.  Khnbel 

G.  W.  Montgomeiy 

J.W.Woolsey 

LloTd  Van  Norte 

E.  D.  Bosarth 

Andrew  Jackson. 

Wm.  Fentress 

J.  B.  Lii 


15210 


Lits^.... 
Normam, 


Chas. 

W.  CHayse 

Wm.O.TfUord 

John  E.Stone 

I.T.  Owen 

G.  H.  Gardner 

WuL  L.  Hiniard 

J.  E.  HUliard  and  Ada  Walker.. 

H.  A.  RnsselL 

Heirs  of  David  Tackwiiler 

Heirsof  J.  W.  Porter 

Geo.  T.  Read. 

C.  D.  Smith 

Catholic  Church  of  Datton,  Ga. .. 
A.  M.  WOliams,  Jr.,  admhils- 

trator 

Methodist   Protestant  Ctanrch, 

Westminster.  Md 

Lytle  Newton 

Heirs  of  A.  J.  McNabb.. 

Heirs  of  L  E.Cooper 

Heirs  of  C.  H.  Bonesteel 

J.  W.  Peaton 

C.  B.  Jones 


15304 


15371 
15373 
1527i 
15374 


1S29S 
U377 
15878 
15S78 


U38I 


15284 


15371 

isns 


J.  C  Knight. 

Heirs  of  C^stherlne  Gfllcn. 


Henry  Barnes,  deceased 

AugustF.  Rose 

G.  ManueL 

E.  A.  Moore 

L.  B.  Leavltt. 

J.D.Dale 

George  B.  Chadwlck. 

Jcdm  0.  Blackburn 

Chas.  D.  Chaffee,  Jr 

Henry  W.  Kbhlwes 

Jacob  TeaL , 

Andrew  Wells 

Martha  J.  Btory,  widow  of  Geo. 

W.  Btory 

George  Carney,  heir  of  Charles 

Carney 

ElisabeQi  A.  Elliott,  dan^ter 

of  Wm.  A.  Story 

Lanra  M.  Veihmann,  dnghtcr 

of  Jas.  T.  Johnston 


15483 
15600 
15610 
16511 
15616 
]«17 
15618 


15637 

I3Sa-S 

138S1-4 

13831-5 

138S1-6 

136n-7 

U081-1S 

14800-6 

1480IK^ 

I480fr-ll 

14800-36 

14800-37 

I480a« 


1480(M3 


Cases  DzsMissmn 
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Cam 


PlalnUfl. 


Dominio  Olover 

James  Ty*""«.n 

Sanmel  Eltto 

JohnMiniter 

Ah  Shunf 

Tosoph  welsh. 

Peter  Doyle 

ICarnret  Herbert,  widow  of  Pat- 

riok  Herbert. 

Henry  Cl»y 

Julia  N.  Austin,  widow  of  Wfllls 

Austin 

Clara  Caro,  widow  of  J.  W.  Caro. . 
Catherine  Coe,  widow  of  John  J. 

Coe 


1486(M» 
14860-71 
14860-73 
14860-76 
14860-77 
14860-78 
14860-87 

14860-102 
14860-112 

14860-123 
14860-126 

14860-126 


Plaintiff. 


of 


Hantet   Vuooridh.   widow 
AloL  L.  Vnoovicn. 

Hngh  Simmons,  heir  at  law  of 
Noah  Simmons 

Heirs  at  law  of  Ephriam  Down- 
ing  

Wmiam  Brown,  heir  of  Bobert 
CassolL 

Liuie  Orlffln,  next  of  kb  of 
W.  W.  Orimn 

Martha  S.  Jaokson,  heir  of  James 
W.Camp , 

William  J.  Sumwalt , 

I^Maiy  Wright,  widow  of  Thomas 


No. 


14860-183 

14860-138 

14860-166 

14860-190 

14860-208 

14860-^06 
14860-220 

14860-283 


Frbnoh  Spoliations. 


VemL 


AbinU. 
Do! 


Act. 


Active 

Adeline 

Do 

Adventoress. 
AdTentnro... 

Do 

Do 

Agenoria 


Albennarle. 
Alice. 

Do 

Do 

Mletta 

Almira. 


Alnomao. 


Do.. 

Do.. 

Amelia.. 


Do. 

Do. 
Do. 
Do. 


Do 

American  Eagle.. 
Amsrlcan  Faolua. 
American  Hero... 
Amiable  Joanna.. 

Amy 

Andrew 

Androscoggin. .  •. 
Ann 

Do. 


A'O*  •••••••••• 

la 

Do 


Class. 


Brig. . . 
Ship... 
...do. . . 
Schooner 

Ship 

...do. ... 

Schooner 

Ship.... 

Schooner 

...do. . . 

Sloop. . 

Brig... 


Schooner 
...do... 


Brig. . .. 
Sloop... 

Ship.... 

Schooner 

Brig. . . 
Schooner 
Brig. . . 


.do. 


...do... 
...do... 
Schooner 


Brig. . . 
Sloop. . 
Ship... 
Schooner 
Ship.... 

Schooner 
...do. . .. 
Brig. . .. 
Ship.... 
Brig.... 

...do. . .. 
Ship.... 
Schooner 


S.  Hatchine,  jr. 
Rand. 

Thomas   Den- 

niaon. 
John  Harper. 

Yocmg. 
Conklm. 
James  HolmML 


Nathaniel 
PhiUipa. 

Samuel  Rider. 
Joseph  Gould. 

MUliken. 

Josiah  Lin- 
soott. 

Robert  Wheel- 
wrlght 

William  Chap- 
man. 

Rhodes. 

Trier. 

Thomas  Lo- 
gan. 

Henry  WU- 
liams. 


Timothy 

Ward. 
Allen. 
Smith. 
Brooks. 


Castineda 

Waterman. 

Makins. 

Peterson. 

Coleman. 

Thomas  ICorrl- 


Walter  Brown. 
Caleb  Johnson. 


Vessel. 


Anna 

Do 

Ann  and  Susan. 
Aphia. 


Apollo.... 

Do.... 

Do.... 

Do.... 
Aquilla... 

Adsl 

Arethnsa.. 
Atalanta.. 


Do... 
AUantJc. 

Do... 
Augusta. 


Do.. 

Do., 

Aurora.. 


Do..., 

Do.... 

Do.... 

Do.... 
Batchelor. 

Do.... 

Beav«r 

Becca 

Bee 

Bellona. . . 
Benjamin. 


Betsey. 


Do 

Do 

Do 

J^V«  •  •  ■•■■«« 
JL^v*  ••■•••■■ 

Do 

Do 

Do 

Do 

Do 


Clato. 


Sloop.. 


Ship.... 
Schooner 

Ship.... 
do 


Schooner 
...do.... 


Ship.... 

Brig..... 
,..do..... 

Schooner 

Brig.... 

Schooner 

Ship... 

...do.... 


...do. 
...do. 
Brig. 


...do.... 

Ship... 

Schooner 

...do.. 

Brig.. 

Schooner 

Ship... 

Sloop.. 

Schooner 

Brig. 

Ship.... 

Brig..... 

...do 

...do..... 

...do 

..do 

...do 

..do, 
..do. 
...do. 
Ship. 
...do. 
...do. 


•  •  *  ■  • 


ICastar. 


Haws. 

Richard  West 
Thomas  Hodg- 

khiB. 
George  Walkv. 

Lemuel  White. 
Roberts. 

Jacob  Ooates. 

Ehiathan  Mi- 
nor. 

Stevens. 

Philip  Jarvis. 

George  Eylcr. 

Wm.  Storer. 

Nathaniel 
Storer. 


John  Wool- 

drUge. 
Shaler. 
O'Connor. 
Thos.  Brown. 
John  Dicks. 

BamLPhUl^. 
Robert  Moore. 
John  Brattle. 
Bradish. 

Nathaniel 

SOlsbee. 
Francis  Black* 

welL 
Starr. 

John  Bohn. 
Richards. 
SflasCauOcins. 
Edwards. 

Rogers. 

PearL 
Leighton. 

AsaBaohelor. 
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Casbs  Dismissbd. 


Cam  dumuied   Frmek  i^poliafioii*— ISantmued. 


Do. 
Do. 


.do. 
.do. 


Do 

Do..«> 

Do. 

Do. 

Do. 

Do. 

Do. 


*•«••••• 


>..do.... 

...do.... 
...do.... 

...do.... 
Sloop.. 


Do. 

Do. 


Bota«y  ond  Han- 

BotwjADdJtimy 
BlMkRlTW.... 
Boiloo. 

Do 


Bifttannia. 


BnrtlMn. 

Do... 

Bnflv... 


>••«•••! 


Calim.. 


OaDlope.. 
Oirlotoii. 
Corolino.. 


Do.... 
Do..., 
Do.... 
Do.... 
Gotherlne. 
Do..., 
Do..., 
Do.... 
Do.... 


Do. 


Oito. 


Brig..., 
...do.... 

flohnoiMr 
Ship.... 
Bris..... 

. .  .uO....  . 

Sloop. .. 

Sli4>*>< 
Soboonw 
Ship.... 
Brig..... 


Ship.. 


BtUp 
Brig. 


...do..... 
Sloop... 


Skip... 
Schooner 
...do.. .. 
Sloop... 
Snow... 


Do. 


Do 

Do 

Charles 

Do 

Charles  and  Mary 
Charlotte. 

Do 


Do. 
Do. 


Charlotte    Mnr- 

dook. 
faiarmtngSagy.. 


Ship.... 
Brig 

Sduxuur 

...do.. 


Sloop. . . 


Brig... 
Ship.., 
...do. . . 

flchowu 
Sloop.. 

Brig... 

Sloop.. 

...do. . . 
Brig... 


...do. . . 
SouKKnu 


JohnSDow. 
John  Taylor. 
Oeorgo  Mo< 

CleUan. 
James  Hani. 
James  Peck. 
Short 


Benjamin 

DeomUng. 
Stevenson. 

Robert  Bhmt. 
Cavender. 

Heni/ Yoong. 

Drommond. 

Nathanlol 

Hnrlbii^ 
Andrew    Cas- 


Do. 


deoi 


Do.... 
Do.... 
Do.... 
Do..., 

Ootnmbia. 


Stoiw. 

Wm.Fairfleld. 
Samuel      Ste- 
phenson. 
Alien    Drink- 


Gardner. 
Isaac  Ch 

bnnuiL 
OObert 

Fuller. 


Mills. 
Homer. 
Donglae. 
CoUms  Hum. 
Thomas  Jack- 


Mo- 


Do 

Do..... 
Do..... 

Do 

Cohimbas.. 


Commefoe. 

Do.... 
Do.... 


Andrew 
Carty. 


Do 

Coolldenoe 

Coi^ecture. . . . . . . 

Couitenay 

Crisis 

Criterion 

Cyrus 

Daniel  A  Mary... 

Dauphin 

Defiance 

DaUght...: 


Bchooper 


Williain     Xd- 


Brig.. 
Ship.. 
...do.  • , 
...do.., 
...do... 
...do.. . 
Snow.. 
Brig... 

Ship.... 
...do. . , 
...do.  • . 
Brig... 
Schooner 

Shi^... 

...do.... 


Do. 


Do , 

Determined 
Row. 

Diamond , 

Diana. 

Do , 

Do 


George   Dn- 


flex. 
: 


Ellsha  Hig^ 

gins. 
AmosWUta. 

D.  Butler. 


Khig. 

Alex.  Morgan. 
Thomas   H. 
Merry. 

Henry     W. 

BooL 
John  Walker. 

Thomas  Hop- 
kins. 

J.  Dona. 

J.  A.  C.  Sand- 
mark. 

(ieofge  Reyell. 


Do.... 

Do.... 

Do..., 

Do.... 

Do..., 

Do.... 

Diligent... 

Dispatoh., 

DoUj 


Do.. 
Dolphin. 


Do... 
Do... 
Do... 


Dordiastar. 


Do. 

Do. 

Dove.. 

Do. 


Dnke  of 

wkk. 
DolyAnn.^ 


Brig. 
...do. 
...do. 
Sloop 
Ship. 
Brig. 
...do. 
Ship. 
Brig. 
School 

...do. 


.do., 
.do., 


,..do.. .. 
Brig.... 
...do.... 
BrigaB- 

tine. 
Ship . . . . 

.do 


Schooner 


.do. 


School 

SlOCMD. 

Brig.. 


,..do... 
..do... 


..jdo.... 

> .  .QO.  ... 

Schooner 


.do.... 


.do.... 
.do.... 


Brig 
Schooner 

Ship... 


SdwHd 


Nat. 

N.WjShllttnpi 


Ebeneier 

Smith. 
William  M. 

WattiL 

Thomaa  Ap- 
DdU. 

JolmMavdL 
D.Hallbmg. 
Bdw.  Watson, 
^prlsn  Cook. 
Cii^. 


Daniel  Farhir. 
Sdw.  FrsUew 
Soott 
Wilson    Hnb- 

belL 
Stephen  Car- 

Cable. 

H.  Redding. 
F^alichlld. 

Stephen  A« 

Alpin. 
Edw.  St^>leB. 
HaiTington. 
Charies  Bloat 


Latham. 
Andrew  Davis. 
Maik  A.   By- 

setten. 
Levi  Stetson. 
James   Gei^ 

ham. 
MbFalL 


Matfaew 

peialL 
Constant 

BoottL 
Mcmtire. 
Dunkfn. 
AUison. 
Weston 


John     MUte- 


CaOBS  DlSlOBSBD. 
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Eagle.. 
Po. 
Do. 
Bo. 


Do 

Do 

Do 

Eltak 

Edinburg  Packet 

Eleasora 

EUia 

Do 


Do. 
Do. 

Do. 


Do.... 
Do.... 
Do.... 
Do.... 


Do.... 
Do.... 
Do.... 
Do.... 
Elkabeth. 


Do..... 

Do.... 

Do..... 

Elaa 

EndeaTor., 

Do..... 


Ei...«ipriae. 
Do..... 


Mf9»  ......... 

Do 

Do 

Do 

Eneqnibo  Packet 

Either 

Eimloe. 

Do , 

ETallna 

Do^ 


Do. 


FairAmarloan. 

Do 

TftfrLady 

Do..:...... 

njry 


Fame 
Do 
Do 
Do 


••••■•♦•4 


Do. 
Fancy.. 
FMiBy.. 


ClaBS. 


Brig... 

Ship.... 
...do.... 
Schooner 

...do... 


Ship.., 
. .  .do .... 
Sloop.. 
Shto.... 
Brig.. 

. .  .do .... 
. . .do . . . 


>.do... 


..jdo.... 

...do.... 

Bark.. 

Schooner 


.do. 
.do. 
.do. 
.do. 


Brig.. 


...do... 

Schooner 

Sloop... 

Brig... 

...do... 

Sloop.. . 

Brig. . .• 

...do... 


...do.  .< 
Schooner 


Ketch.. 


Ship 
Schooner 
Brig 
...do, 
do 


Schooner 
. .  .do. . . . 
...do.... 


Brig.. 


Brig 

Schooner 
Ship.. 
Schooner 
Brig... 

...do... . 
Ship.. 
...do... 
BOhociMr 


...do 

Sloop. . , 
Brlnn- 


Stephen  8 wett 
Thomaa. 
Reuben  Don- 
bar. 
Abraham  Cole. 


Hamlin. 

Jason  Robblne. 

Smith. 

Jacob  Peter- 
son. 

Simpson. 

Wm.  Chap- 
lin. 

BenlaminEng- 

AbelDeniion. 


Jno.   Richard- 
son. 
Dunkin. 
Fitipatrlck. 


Wm.  Fuller- 
ton. 

Moeeelione. 

WUlls. 

Stevenson. 

Raymond. 

Winchester. 

Wilson  Hub- 
beU. 

Woodbury 
Langdon,  jr. 

William  and 
Andrew  M<v 
Carty. 

Xngraham. 
Smith. 

Duplex. 
Z.  Morgan. 
Nunris. 

StinsQD. 

Ourder. 

William  and 
Andrew  Mc- 
carty. 

Robert   Chria* 

I.  IsaaoB. 


J.WUliame. 
Nicholas 
Brooghton. 

Lfettimcre. 
Seth  Webber. 

Robert  Pattoo, 

Jr. 
Ollpatriok. 
Plgot. 
Samual  Wliaa- 

ton. 


Fanny. 


Favorite 

Do 

Do 

Do 

Favorite  Kitty. 

Federal 

Federal  Geoige. 

Do 

Do 

Felicity 

FeUe  Point..... 

Fidelity 

Fish  Hawk.... 

Flora 

Fly 

FourSisteia.... 
Fox. 

Do 


FFsnklin 

Frances  AElisa. 

Frederick 

Freeport 

Friendship 

M^%9m  •*••••••■ 

Do 

Do 


Do.. 
Do.. 
Do.. 
Do.. 
Do.. 
Do.. 


••«•••••• 


Do. 

Do. 

Do. 
OaUot.. 
Ganges. 
GayoBO. 


Do 


Do. 
Do. 


Do 

Georgia  Packet.. 


Do.. 
Galia... 
Gcrham. 


Gov.  Sumner.... 

Grace  Ann 

Granitoid 

Gratitude 

Greenfield ......  • 

Greyhound  ..••• . 
Hannah...  ••••. 

Do 

Do 


Do.. 
Do.. 
Do.. 


>•••••••< 


ClasL 


SdlioQoer 


Brig... 
Ship... 
Schoonsi 


Brig... 
Schooner 
Ship... 
Schooner 

...do 

...do.... 
...do.... 
...do... . 
, . .do. ... 
Ship.... 


Brig.... 
Sh4i>.... 

Brig.... 
. .  .do. ... 
. . .do. ... 
Schooner 


do. 
..do. 
Brig, 

.do. 

.do. 

do. 


.do.. 

.do., 
.do.. 


Ship... 
Schoontf 


.do. 
.do. 


.do. 
.do. 


Sloop.. 
Schooner 
Ship .... 
Brig 


•  •  •\&0»  ft  •  «  • 

.do.... 


.do. 
.do. 


Bilg. 

..do. 
dio 
.do 


...do. 
...do. 
Brig. 
. .  .do. 
...do. 


...do..... 
...do..... 
...do... 
...do.... 


Schooner 
...do..... 
...do.... 


Benjamin  Lan- 

dear. 
Brown. 
Vemcn. 
Payne. 

Roach. 

J.CRathbcoe. 


RobertHdmes. 
John  Brown. 


Samuel  Calder. 


Richard   Pen- 


Hovery. 
J.Codmaa. 
JoahuaWeit. 
Wm.  Pote. 

Gideon  Rea. 
Joseph  Ripley. 
Ebeneser  Otis. 
Henry  Olney. 
Samuel  Whea- 

ton. 
ICariPooL 
John  Lake. 
Robert  Ames. 
Robert  Smith. 
Travis. 
Wm.     Patter- 


Matthewa. 


Hudson. 

Henry  EUdns. 

Jamee  Grais- 
bury. 

Quintin. 

Isaac  How- 
land. 

OeoTBBTait 

CharleB  Ken- 
nedy. 

Thomaa  or 

Lane. 
Drummcnd. 

Theo.  Stan- 
wood. 


McKay. 


John    Steven- 


Booth. 
Wm.Fidier. 
Lathrop. 
Edwwd    Kelr 


Jas.MitdieIL 
AnoelRiGanl. 
B  e  a  b  e  n 
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Huniah 

Do 

Do 

Happy  Retmii.. 
Haimooy 


SdiooiNr 
...do.... 


Sloop. . 

Schot 

Brig. 


Do. 
Do. 

Harriet. 

Do. 

Do. 
Hairlot. 
Hawk.. 

Do. 


...do...,. 
Sloop. . . 
Sliip.. .. 
SohooMT 

...do 

...do 

■  •  •  Uv«  «  •  •  • 

...do 


Hanid  .••>••... . 

Do 

Haurv. .......... 

Do 

Hamy  OustaTiis, 
HanHil68 ......... 


Courts 
oey. 
Horo 

Do , 

Do 

Hibemia 

Do , 

Hlghlmdw , 

Hiram 

Do , 


...do 

»  •  ■  uv«  •  «  •  • 

•  •  •  uV«  •  •  ■  ■ 

...do 

...do 

...do..... 


Brig.... 
BohooiDer 


Schooner 

Ship 

Bchoaur 

Brig.... 

Schooner 


Do. 


.do. 


Do 
Hltty 
Holker. 
Hope.. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 


••••••••*! 


.. .do... . 

Brig.... 
...do.... 
. . .do. ... 
. . .do.... 
...do.... 
do.... 

Ship.., 
...do... 
...do... 
...do... 

Schooner 
...do... 
...do... 
...do... 


Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Hopcfltell 

Do 

Hull  Packet 

Huntress 

Illinois 

Independence.... 
Indnstiy 

DoIIIinill!! 

Do 


,..do.... 
, . .do.... 

t  •  •  U V  •  •  •  • 

...do.... 
...do.... 
,  ..do.... 
,  ..do.... 
Sloop.... 
..do.... 
Snow... 


Sloop... 


Brig.... 

Ship... 

Schooner 

Ship... 

Brig.... 

Ship... 

Schoooer 

...do... 


Do. 


.do.... 


Dnnton. 
JohnFlsk. 
W.    Calladay, 

Snow. 
Parker. 
Daniel  Oir. 
Joshua  Atkins. 
John  Weir. 

Wm.  Wright. 
H  e  s  e  k  1  a  h 

Goodhue. 
MaxwelL 
Sisson. 
Bunker. 

Gasse. 

Qiles  Savaige. 
Thos.     South- 

waite. 
Samuel  Simp- 


Wm.  Pntt. 

BenJ.  Tflton. 

Caleb  Tappan. 

McConneU. 

Drisooll. 

Wm.  Apple- 
ton. 

Edward  Oard- 
ner. 

Brown. 

Nathan  Lord. 

Clark. 

Silas  Ntehoh. 

Don. 

Blanchard. 

Poole. 

Atkinson. 

wniiemLong. 

Dongan. 

Hebert. 
Jayooeks. 
Bushwell. 
Solomon 

Clarke. 
Jurvloka. 


David  Strong. 

QroTSS. 

Sanford. 

Duplex. 

Delhom. 
NeUl. 
Aaron  Pltner. 

Joseph  Rider. 
AsatfOdweU. 
James  LovelL 
Benjamin  Tfl- 
ton. 


Industry 
Do... 
Do... 
Do... 

I^iabella.. 

James.... 


SdiooDer 


...do... 

Skwp.. 

..do... 

Schooiwr 

Brig.... 


ones 

John 
Jacob  Ji 
Danid 


Do..... 
Do 

James  and 
garet. 

Jane 

Do 


Mar- 


...do.. 

Ship.. 
Brig.. 


Schooner 


.do. 


Do 

Do 

Do 

Jersey.. 

Jenisha. ........ 


John. 


...do.... 
...do.... 
Sloop... 

...do 

Brig 

Sloop.... 
, . .do.... 
Ship.... 
. . .do.... 
Brig 

I .  .uO. . .. 

-.do.... 


Hall. 

John  Smith. 

DnboK 

James  Bmk. 
ElUdi      May- 
hew. 
P.  PoweD. 


Samoel  Miller. 

EbenezerGPeft. 
WilllsmChs^ 


Do... 

Do... 
John  Jay. 
Juno 

Do... 

Do... 

Do... 
Katy 


Schooner 


Thomas     Ma- 
hooL 


do. 
Brig, 
do. 


Ship 
Schooner 


Do. 


..do.. 
Brig. 

SohoQDer 


Keibtad 

Kensington 

Kitty 

Do 

Lady   Washings 
ton. 

Lambert 

Lark 


Brig... 
Ship. . . 
BrS... 
. .  .do. . . 
Schooner 
Brig... 

Schooner 
...do... 


Wffliam  Price. 


Mazwen. 
Ihomas    Osiw 

tar. 
Balpha 

dm. 


Walter  Kerr. 


Do.. 
Lavina.. 


...do 

Sloop.. 
...do... 


WHIiaBie. 
MayoQefiish. 

Arthnr  Stdasa- 

bmy. 
Eben     Wade- 

WQlth. 

Campbell. 
William  War- 


Lemmon.. 
Letitia.... 

Lewis 

Leacington. 


Schooner 


Liberty 
Do... 
Do... 
Do... 

""?5i::: 

Do... 


. ....*•■■■ 


Brig..., 
Ship..., 

> .  .uv.  ... 

flchooner 


.do.... 
...do 
Brig 

SlOM)... 

...do 


Thos.  Smith. 
Boberts. 
Dixon. 

James  MdEei^ 
ife. 

John  Qay. 


Ntmme. 
Tallman. 


Lion 

Little  BoDiamfai. 

LfttieOray 

Little  Sarah. 


Brig.... 

SchooDfl 

Brig... 


Oook. 

Hkwes. 

OeorsB 


Lively 


Louisiana Sloop...  1  Sadler. 


Cases  Dismissed. 
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y%mi 


Class. 


Master. 


VMsal 


Class. 


ICaster. 


Love. 

LudBtia. ..... 

Lucy. ........ 

mJ%3  ••••■••■ 
^•/ w  •  ■  •■•••« 

Do 

Do 


Do. 

Do. 

Do, 

Lydia.. 

Do. 


Brig... 
...do. .. 
..do... 
..do... 
..do... 
..do... 
.  .do. . . 
Schooner 

..do... 


Do. 


filoop... 

Ship 

Schooner 

Sloop... 


Do 

Lydla  and  Betsay 
Marmret 

Maria.  !!!III!!'.! 


Sloop. . 
SchooDflr 


Brig. 


Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 


..do. 
..do. 
Ship. 
...do. 


Schooner 
...do... 


.do. 


Do... 
Do... 

Marianne. 


Do.. 
Mariner. 


Snow. 
Ship. 

Sloop. 
Brig.. 


Mars. 


.do. 


Do 

Martha  and  Mary 


Martin. 

Mary... 


Brig 

Schooner 
Brig.... 


Do. 
Do. 
Do. 


.do. 
.do. 
.do. 


Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Mary  Ann.. 


.do. 
.do. 


Ship. 
...do. 


Schooner 
.  .do.... 
Sloop... 
...do... . 
...do... . 

Brig 

...do... . 
..do.... 


Schooner 


Do 

Msry  Caroline. 


Snow... 


Massachosetts. 
MaiAowflr.... 
Mazimilkn... 


Schooner 


FPBDCh. 

Welsh. 
Ballej. 

Livingston. 

Steed. 

Roving. 

Philemon  Hai^ 
risen. 

Samoel  Wal- 
ton. 


J  o  a  t  h  a  n 
Small. 

John  Bom- 
ham. 

John  Ward. 
Camot. 

K  e  y  r  a  m 
WaUh. 

Burke. 

Morrison. 

Obediah  Rich. 

Uriah  Star- 
buck. 

Robert  Tait. 

Clay. 

Charles  Tay- 
lor. 

J.  Bayl«y. 
EInowles    Ad- 
ams. 

Benjamin 

Mason. 
Arch  ibald 

MoCorkle. 

Richard 
Smith. 

Williams. 

Timothy  Ros- 
seU. 

Pike. 

Mariner. 

Joshua  Tit- 
comb. 

Mattox. 

Codwise. 


Chipman. 

Rowdish. 

Barker. 

Asa  Lord. 

Lamer. 

Smith. 

Warden. 

Robert       Bil- 
lings. 

Samuel    Free- 
man. 


John      WhU- 
bee. 


Mehitabls. 

Mentor 

Mermaid.. 


Mflton... 

Mercury., 

Minerva.. 

Do... 


Do. 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 


Molly.. 
Do! 


Motmt  Pleasant. 
Nabby 

Do 

Nancy 

Do 

Do 

Do 

Do 

Do 

Do 


Do. 

Do. 
Do. 
Do. 

Do. 

Do. 
Do. 
Do. 

Do. 
Do. 

Do. 

Do. 

Do. 
Do. 
Do. 
Do. 


Brig. 


. .  .do. . . 

Schooner 

...do... 


..do. 
Brig. 
.  .do. 
..do. 


..do. 
..do. 
..do. 

Ship. 
..do. 


...do... 
. . .do. . . 
Schooner 
Sk>op... 


Brig.... 
...do... 
Schooner 

Ship... 
Schooner 
...do... 
Brig... 
...do... 
...do... 
...do... 
...do... 
...do... 
Ship... 


.do. 


Sloop.. 
...do... 
Schooner 


.do 

.do 
.do 
.do 

.do 
.do 


...do 
..do 


...do. 
...do.. 
...do., 
Sloop. 


Do 

Do 

Do 

Do 

Do 

NautUus 

Ndly 

NeUyand  Kitty. 
Neptune 

Do 

Neater 


.do. 

.do.. 

.do.. 


Schooner 

Sloop . . 

Ship... 

Brig.., 

Schooner 

Sh^'.... 


Josiah   Mitch. 
elL 

C.  C.  Trooant. 
Joseph     Hop- 
kins. 

F.  Coffin. 

StephenMiner. 

Ambrose 

Davis. 
Richard  Wood. 
Wilkes  Barber. 


EUison. 

Elkanah 

man. 


Tall- 


James  Mnrray. 
Elisha     Brab- 

dagee. 
Peter  Kelly. 
Lowell. 
Thomas    S  te- 

vens. 

Hnntinffton. 

Daniel  Baker. 

Estrick  Piay. 

Taylor. 

May. 

Benjamin. 

Thoiiipson. 

Ap  p  let  on 
warden. 

Zaccheus 
Swain. 

Z.  Hunt. 

SmalL 

Reuben  Car- 
ver. 

Nathaniel 
Boardman. 

Ouy  Rogers. 

Paul  Post. 

Z  e  b  u  I  o  n 
Obear. 

Norton. 

William  Ho- 
vev 

Wiuiam  Da- 
vidson. 

Robert  Law- 
rence. 

Job  Palmer. 
Conklln. 

E  b  e  n  eier 
Woodward, 
Jr. 

Samuel  Davis. 


Alax.  White. 

James  Bpenoe. 

SamuelCnurch 

Oossart. 

Hitchcock. 

JoalahRogen. 
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NtwJfliwy  .•..., 

Mew  York 

Ntatgam 

Nimble 

Nixon 

Northflrn  LflMr- 

NoTAExpnsM.. 
Nymph 

.Ohio..'.ir-II.""I! 

OUto 

OUto  Bnnoli.... 
OUyift 


Ontida 
Ontario 

OXBDCO 


•■•■•••••• 


Orion ••. 

Ptciflo...««*i 


Pallas 

Partgon... 
PartDenia. 
Patriot.... 
Patty 


Do... 

Patoxont. 


Paari.... 

Do.. 

Do.. 
Pegasus. 

P«y... 

j5o.. 


Do 


PBoelope 

Pliflanihropist. 


FUUiB..:.. 
Phoebe..., 
Phoenix. . . 
Plgon 

Do 

Pilgrim.... 

Do 

Polly.  ...*• 


Ship... 
Sehoonar 
Ship... 
Bchoooar 


Bark  ... 


Brig... 

Schoooer 

Ship... 

Bchoonei 

Ship.. 

SohoQner 

Ship.. 
...do  ... 
...do  .., 


Schooner 
Ship... 
Bnow . . 
Sohooner 
...do 
Sloop. . 

SchOODBT 

Ship... 
...do... 


Do,, 
Do.. 
Do.. 


Br  ig- 
antins. 
Ship.... 

..do 

. . .do. . . . 
, . .do. . . , 
SchooDpr 
...do.. . 
. . .do. . . 
Snow.. 
Brig... 
...do. ... 

Schooner 
...do.., 
Sloop.. 
Ship... 
. .  .do. . . 

Brig 

...do.... 
. .  .do. . . 
. .  .do. .  . 
...do... 


Do. 
Do. 
Do. 

Do. 
Do. 


Do.. 
Do.. 
Do.. 
Do.. 
Do.. 
Do.. 


...do. . . 
...do.. .. 
...do... 


. .  .do. . . 
...do... 

Sohooner 
...do.. . 


..do. 
.do. 
.do. 
.do. 
.do. 
.do. 


OeorgaCtey. 

Paoldlng. 
Mariner. 


TnnhalL 
8.  Moore. 
MoLachland. 
Oloott. 
PrsToet. 
Joshua  BaUey 
or  J.  Hafr. 

Sherry. 
Wheaton. 
Thomas      Or- 
ange. 

SaLtar. 

Wyefeh. 

J. 


PoDy 


Do 

Potty  and  Nanoy. 
PoQyandSaUy.. 


Pomona.. 
Porga.... 


Do. 


yeUL 
DonglasB. 


Amos  Masoo. 
Annable. 
Laing. 

Dadiey     Bab- 
oock. 


Samuel  Alton. 


Lattmer. 

Gonklin. 
Tucker. 
Wholan. 
Cyrus  Bryant. 


Rlohaid    Bill- 


Portland........ 

Portsmouth..... 

Powder  Point... 
Priscilla. 


Pro 


ty 


Do. 


Do... 
Prudent.. 


Pradenoe. 


Bradhh. 

Terry. 

BopJaminRloe. 

JohnOreexL 

Clay. 


B.Wadsworth. 
Stephen  Field. 
Rowland 
Crocker. 

Boyer. 

JohnChamock. 
William  Kd- 

gard. 
Kenny. 

Moses    BeiiJa* 
min. 

Knott  Pedrick. 
Robert      WH- 
liama. 

Olnay  Burr. 
Elisha  Small 
Wylis. 
Bamet 
Taylor. 


Pnrvfauioe. 
Rainbow.. 


Do... 
Rambler. 
Ranger.. 


Do.. 

Do.. 

Rebecca. 


Do. 
Do. 


Do 

Do 

Redress 

Regulator.. 
Roayard... 
Reaolution. 

Do 

Do 


Retrieve. 


Do 

Retum 

Do 

Revolution.. 

Richard 

Richmond.. 
Rking  Sun.. 

Do 


Roanoke. 
Robert... 
Robin... 
Do... 
Romulus. 
Rosetta.. 
Rover. . . , 


W?f^: 


Sloop... 
...do.. .. 


Brig. ... 


Ship.... 
Brig 


.do.. .. 


...do... 
Ship. .. 
Schooner 
...do... 


...do.. .. 
Sloop ... 

Ship 

..do 


Bark... 
Sloop... 

Brtg. .. 

Schooner 
Schooner 

Sloop.... 
Schooner 


Brigan- 
tine. 
Sloop.. 
. .  .do... 


Brig. 
..do. 


Ship.... 
...do 


...do..... 

Snow.... 

Schooner 

Brig.... 

Skwp... 

Brig.... 

Schooner 

k  •  ftUV*  •  «  •  • 

...do..... 
. .  .do.... 
Brig..... 
Sloop.... 
Ship 

K   •    tt^MW*  •  ■  V  • 

Sctiooner 

Ship.... 
Brig..... 

Ship 

Schooner 
Snow.... 
Brig..... 
...dol... 


Nathanlal 
Oiaddliv. 


Odo- 


GflbertSoott 
N.  S.  Themp- 


Rltdard 

bPTt 
JohnStoari. 
John  Mllward. 


Abraham 

Tower. 
Towars. 


Thomas  Oola. 
WflUam    Par- 


Nathaniel 

field. 
Robert 

quhar. 
Httdii^. 
Nieholaa 

Walnstow. 

Peleg  Barker. 
Samuel     Tre- 

fether. 
BerlahAllMB. 

HeniyMoCllB- 
tocL 

Robert  Dun- 
levy. 

John  Moore 
and  John 
Mendum. 

JoeephRapeD. 

MeCuUon^L 

Grover. 

Vt.  Jones. 


Levi 


HanT     Rlch- 

ardaoin. 
ReubiBn  Jones. 


RQey. 


SooveL 
Joseph  Qienn. 

Charles  Trsad- 
weU. 


John  Brooke. 
DaHQn. 


Biyaat 


Cases  Dismissed. 
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ClaaB. 


VeML 


Clan. 


ICaster. 


SabinaHeain., 
Sachgin.. ...... 

Do 


Schooner 


. .  .do. 
Brig. 
..do. 
...do. 
...do. 


Do. 


.do. 


Do.. 
Do.. 
Do.. 
Do.. 
Do.. 


Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
Do. 
Do. 
Do. 
Do. 

Do. 


Do 

Do 

Do 

Do 

SaUyBncUes.... 
SaDyandBetaey. 

ftftfW^I 

SamiMl  Ooddard. 

Saosom 

BanTbomaB. 


Saiah 

Do 

Saucy  Jack. 
Sea  Flower. 

Do 

Do 

Sheldrake.. 
Sisters 

Do 

Sophia 

Do 

Do 

Do 

Do 

Speculator. 

Do 

Speedwell.. 


Ship... 

...do..., 

...do... 

Schooner 

..do..., 


.do. 


.do. 


.do. 


.do. 
.do. 


.do. 
.do. 
.do. 


...do.. 
Sloop. 

...do.. 


.do. 
.do. 


Schooner 


Brig. 
Ship. 
...do. 


Brig. 


...do 

...do 

Sloop 

Schooner 
...do.... 


Do.. 

Do.. 

Star 

Sterling. 


St  Patrick. 


Strafford. 


Sloop.., 
Schooner 
Brig..., 
...do.... 
...do.... 
...do.... 
Schooner 
Sloop.., 
...do.... 
Snow.. 
Ship... 
Schooner 


...do.... 
Sloop.... 
Ship... 
Brig.... 


Schooner 

Ship.... 
Brig..... 


James  Hathih 
way. 

jQhnPaU^iJr. 

AsherCook. 

King. 

Zach.    Btucfa- 

more. 
Rntherfbrd 

ColBn. 
FairelL 


Wadaworth. 
N  a  t  h.       D. 

Jones. 
Thomas    P. 

Wltham. 
Timothy 

White. 
WiUiam  Rem- 

icks. 
James  Clmnch- 

law 
William     Ho- 

Neill. 

Ripley. 


Thomas  Hor- 
ton. 

Winiam  Ed- 
gar* 

BaU. 


Hugins. 
Wilson    Rub- 

beU. 
Alex.  Black. 

Hubbard. 
Jose    Antonio 

Corete. 
Douglass. 


Mann. 
JohnBeny. 

Dolan. 
Hambleton. 
Celton. 
Aaron  Usher. 

Stephen  Miner. 
Ira(}afleld. 

Hazard. 

Henry  Deshon. 

Jerenuah  Good- 
hue. 

Samuel  Haley. 

J.  ReadfaL 

George. 

Timothy  Traf- 
ton. 

Andrew  Mal- 
colm. 

Pigot  Shaw. 

Samuel   Oard- 


Soooess. 

Do.. 
Suffolk.. 

Do.. 

Do.. 
Sukev... 


Schooner 
...do.... 
Ship... 
...do.... 


Do 

Sukey  it  Polly. 

Busa 

Susan 


Susannah. 

Do 

Do 

Swallow , 

Do 

Swansborough. 

swfat 7:.. 

Tabltha 


Tapster 

Telegraph 

Thanki^ 

Thistle 

Thomas 

Do 

ThomasChalkley. 
Thomas  Wilson.. 
Three  Brothers... 
Three  Friends.... 

Do , 

Do 

Do 

Three  Sisters 


Tiber.... 

Tlrea 

Trial 

Trimmer. 
Tryall... 


Two  Brothers. 
Do 


Do 

Two  Friends. 

Do 

Two  Sisters.. 

Do 

Do 

Union 

Do 

Do 

Do 

Do 

Do 

Do 

Unity 


Schooner 

Brig 

Brigan- 

tlne. 
Sloop.... 
Schooner 
Sloop... 
Brig.... 


...do.... 

Schooner 

...do.... 

Brig..., 

Schooner 


Brig.... 
Schooner 
Snow.. 
Brig,... 


Schooner 
...do.... 


Schooner 
Ship 


Brig. 

..do. 

..do. 

...do. 


SchOQuer 
...do.... 


Ship... 

Schooner 

Ship.., 

Schooner 

Brig... 


Schooner 
...do.... 


Ship.... 
Sloop.. 
Brig..., 
...do..., 


Do 

Venture.... 
Venus...... 

Do 

Do 

Vickelhadge. 

Victory 

Vigilant.... 

Virago 

Viz^bia 


Brig... 

...do.... 

...do.... 

...do..., 

...do..., 

...do.... 

Ship.... 

Sloop.. 

Schooner 


Schooner 

Brig..., 

Schooner 


Poleaore 
Schooner 
Brig.... 
Sohoonsr 
Pilot 
boat. 


Peter  Oark. 
Benl.M.Smlth. 
L  Vzedenberg. 

Coates. 

Wood. 

Mator  Lines 
(first  cap- 
ture). 

Merchant. 

A.  Bent 
Waters. 

Hugh  Bryan. 
John  Ricnaids. 
Tucker. 
Sanford. 

James. 
Drew. 

Thos.  Elniiay. 

Foster. 

Bowers. 

JohnEndloott. 


A.  Trefbthen. 
Jos«>h    Ruth- 
erford. 
Hastie. 
John  Hatch. 
B.Thomas. 

SewaU  Top- 
pan. 

Phlneas  Curtis. 

Jeremiah  Pat- 
ten. 

MoDougall. 
Case. 
Norris. 
Gemald. 

Matthew. 
Abel  Lunt 
J.  P.  Monls. 
Kettleson. 
Pillsbury. 
IsaaoLake. 
Brown. 
Samuel  Peck. 
Samuel    Bow- 
ers. 

W.  Laight 
M.  Lunt 
Bartlett 

Dosson. 
Lewis  Barnes. 
Cable. 
Fuller. 

Dominique. 
MarooB 


752 


Casm  DlBlOSaBD. 


Caui  dinnisied—Frendi  SpoHabiam—OonHaued, 


Vntton 

WwhinctOD.. 


Do. 
Do. 

Do. 


Weitmonland. 
Weymoatli.... 


Whim... 

Do... 

Do... 
Widj»on. 

WllUuaV 
Do... 


Do. 


.  ..do..... 


...do..., 
Brigan- 

tlDO. 

Bohoomr 

...do.... 
Brig... 
Behooner 


...do... 
..do... 
...do... 
Sloop.... 


too. 
OUvfT     Oood- 

rich. 
IngniluuiL 
E.  Rioker. 

T  imo  thy 

Ofow. 
Wesy. 
John  Troop. 
Thomas    Bur 


Wal-  H  William. 


Brig. 
...do. 


.do. 


Bonton. 

Thomas  Clailc 
Christopher 

Lethwadfie. 
John  Thomas. 


and 


Do 

Do 

Do,.... 

Do..... 
William 

Mary. 
WiUkmandMar- 

gaPBt 
William  and 
Polly. 

Wren 

Yortc 

Do 

Zenith 

Zephyr 


Zone. 


...do. 

Sdi 
...do 


...do.... 
Shi^... 

ucnooror 


Brig. 

Sloop. 


Soow... 

Bdiocner 

...do.... 


.do. 


Goofia    Pnr« 


OoodrldL 
LimMl 


John  Bead. 


AaaH 
C. 


Bailey. 
DStrfii 


ThomwHi 
fold  or  Hill- 


ins. 


Cases  are  indexed  under  the  following  titles: 


Accounts  and  Accounting. 

Actions. 

Armt. 

Compensation. 

conorbss. 

CONGRBSSIONAL  RbFBRBNCB. 

consfiract. 

Contracts. 

Cotton. 

Countbrclahc 

Damagbs. 

Dbmurrbr. 

Estatb. 

Eyidbncb. 

ExBCunvB  Dbpartmbnt. 

Extra-Duty  Pat. 

Franchisb. 

Fraud. 

Frbnch  Spoliations. 

Indian  Deprbdations. 

Jurisdiction. 

Land-Grant  Act. 

Lboislatiyb  Intent. 

Ldotations. 


Loyalty. 

Militia. 

Mistake. 

Motions. 

Navigable  Streams. 

Navy. 

Neouoencb. 

Overflow. 

Pardon. 

Patents. 

Post-Oppice  Cases. 

Practice  and  Pleading* 

Public  Lands. 

Public  Ofpicbrs. 

PuBuc  Policy. 

Quantum  Meruit. 

Beperbe. 

Rbs  Judicata. 

Statutes. 

Statutory  Construction. 

Taxes. 

Transportation. 

Treaties. 


ACCOUNTS  AND  ACCOUNTING. 

1.  A  settlement  having  been  made  in  1906,  it  was  too  late  to  reopen  it 

for  a  revision  by  the  Comptroller  of  the  Treasury  upon  applica- 
tion made  several  years  thereafter.    Einkley  de  Pouen,  148. 

2.  It  is  elementary  law  that  in  cases  of  mutual  accounts  the  statute 

of  limitations  commences  to  run  from  the  date  of  the  last  item 
on  either  side.    Sibley,  242. 

3.  Where  from  the  record  it  appears  that  the  accounting  officers  in  the 

settlement  of  plaintiff's  account  failed,  by  mistake,  to  pay  him 
all  that  was  due,  judgment  will  be  rendered  in  his  fttvor  for  such 
sums  as  is  shown  to  be  due  him  under  the  terms  of  his  contract 
of  employment.    Oove,  251. 
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AcrrioNs. 

1.  Under  the  act  of  January  9, 1903,  32  Stat.  L.,  764,  the  plaintiff  had 

but  one  right  of  action,  and  it  embraced  all  the  illegal  exactions 
made  by  the  Government  on  any  and  all  importations  the  firm 
had  made,  and  it  could  not  be  split  or  severed.    PokI,  106. 

2.  Where  claims  are  withdrawn  or  withheld  from  the  consideration  oC 

the  court  in  a  prior  action  and  the  former  judgment  is  plead,  it 
must  appear  that  the  cause  of  action  formerly  considered  was 
capable  of  severance,  or  the  rule  of  res  judicata  will  apply.    Ih. 

3.  Where  the  defendants  undertake  that  *' every  effort  will  be  made 

to  have  the  dredging  conform  as  closely  as  possible  to  the  d^ths 
shown,"  and  it  is  not  averred  that  the  defendants  did  not  use 
« every  effort  to  have  the  dredging"  so  conform,  nor  that  the 
plaintiff  was  damaged  because  the  dredging  did  not  conform  to 
the  said  depths,  a  cause  of  action  is  not  stated.  N.  J.  F.  de  M, 
Co.,  235. 

4.  Where  the  petition  fails  to  show  that  the  defendants  agreed  to  do 

the  dredging  or  to  have  it  done  so  as  not  to  interfere  with  or 
delay  the  plaintiff's  work,  it  does  not  state  a  cause  of  action.    lb. 

5.  Wliere  the  petition  avers  as  a  conclusion  that  the  dredging  was  to 

be  done  by  defendants  "through  other  agencies  "  in  such  manner 
as  not  to  interfere  or  delay  plaintiff,  but  fails  to  aver  a  contrac- 
tual obligation  in  that  regard,  it  does  not  state  a  cause  of  action. 
Ih. 

6.  A  petition  undertaking  to  state  a  cause  of  action  which  accrued 

more  than  six  years  before  the  fiUng  of  the  petition,  and  not 
bringing  the  case  within  any  of  the  exceptions  named  in  the 
statute,  does  not  state  an  action  within  the  jurisdiction  of  the 
court,  and  the  bar  of  the  statute  of  limitation  is  properly  laised 
by  demurrer.  Seeds  de  Co,,  381. 
ARMY. 

1.  Where  the  actual  employment  of  an  enlisted  man  in  the  telephone 

and  telegraph  office  of  a  hospital  for  a  comparatively  long  period 
of  his  enlisted  service  is  known  personally  to  the  officers  in  charge 
of  said  hospital,  and  he  is  canied  on  the  regular  returns  as  a  "tele- 
graph operator, "  he  is  entitled  to  the  **  extra  duty  pay  "  provided 
by  law.    Ron,  55. 

2.  Section  1287,  B.  S.,  refers  to  artificers  and  laborers,  and  the  act  of 

March  3, 1885, 23  Stat.  L.,  359,  refers  to  mechanics,  artisans,  school 
teachers,  and  ''clerks'*  at  headquarters  in  one  class,  and  "other 
clerks,  teamsters,  laborers,  and  other  enlisted  men  on  extra 
duty, "  and  the  latter  act  is  amendatory  to  section  1287,  B.  S.,  and 
enlarges  in  a  way  the  classes  referred  to  therein.    Ih. 

3.  Where  the  Secretary  of  War,  as  the  head  of  an  executive  depart- 

ment, is  clothed  with  the  power  to  make  proper  regulations, 
not  inconsistent  with  law,  for  the  government  of  his  department, 
he  also  has  the  authority  to  suspend,  alter,  amend,  or  abrogate 
them  in  the  interests  of  the  public  service,  and  it  was  within  his 
discretion  to  fix  30  days  as  the  limit  of  the  temporary  duly  to 
which  a  civilian  clerk  was  assigned.    MoavM,  262. 
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4.  The  Secretary  of  War,  under  the  act  of  1903,  as  amended  by  the  act 

of  1908,  is  authorized  to  provide  for  participation  by  the  Organ- 
ized Militia  in  the  encampment,  maneuvers,  and  field  instruc- 
tions of  any  -psit  of  the  Regular  Army,  on  request  of  the  governor 
of  the  State  concerned.    Ala,  Ot,  Sou.  jR.  R,  Co.,  522. 

5.  The  President  is  Commander  in  Chief  of  the  Army  and  Navy  of  (he 

United  States,  and  of  the  militia  of  the  several  States  when  called 
into  the  actual  service  of  the  United  States.    lb. 

6.  The  Federal  Constitution  clearly  distinguishes  between  the  Army 

and  Navy  on  the  one  hand  and  the  militia  upon  the  other. 
The  latter  may  be  called  forth  by  the  President  for  specific 
purposes,  and  when  so  called  forth  and  asisembled  comes  under 
the  control  of  and  into  the  service  of  the  United  States.    lb. 

7.  The  meaning  of  the  land-grant  act  is  not  to  be  restricted  to  the 

Regular  Army  nor  can  it  be  extended  to  include  the  National 
Guard  when  not  actually  in  the  service  of  the  United  States.    lb. 

COMPENSATION. 

1«  Where  during  the  period  between  January  1, 1904,  and  December  6, 
1909,  postoffice  clerks  were  assigned  to  duties,  without  any  for- 
mal transfer  from  one  branch  of  the  service  to  the  other,  for  such 
periods  deemed  expedient  by  the  department,  and  in  instances 
worked  in  excess  of  48  hours  during  the  6  working  days  of  a 
week  said  clerks  are  not  entitled  to  recover  additional  compen- 
sation for  such  change  of  employment  or  for  such  overtime  work 
under  the  decision  of  this  court  in  the  case  of  Post  v.  U.8.,27 
C.  of  Cls.,  224,  which  was  aflSrmed  by  the  Supreme  Court,  148 
U.  S.,  132.     WeUs,  48. 

2.  Where  a  postal  clerk  is  lawfully  employed  in  work  that  is  not  incon- 

sistent with  hb  general  business  under  his  general  employment 
as  a  postal  clerk,  he  remains  a  postal  clerk  and  only  entitled  to 
compensation  as  such.    lb. 

3.  Whether  this  doctrine  should  be  applied  to  the  extent  of  saying  that 

during  such  time  as  a  postal  clerk  may  be  assigned  to  and  actually 
performing  the  work  of  a  letter  carrier  he  can  not  receive  extra  pay 
for  overtime  work  is  not  decided  in  this  case.    lb. 

4.  Where  an  officer  of  more  than  five  years'  service  in  the  Navy  served  at 

sea  under  competent  orders  as  aid  to  a  rear  admiral  of  the  lower 
nine,  he  is  entitled  to  the  additional  compensation  provided  by 
the  Navy  pay  act  of  May  13, 1908,  35  Stat.  L.,  198.    Holvm,  70. 

5.  Where  a  judge  of  a  United  States  District  Court  sends  by  mail  orders 

or  decrees  in  equity  proceedings  pending  in  said  court  it  is  the 
clerk's  duty  to  enter  them  ux)on  the  record  and  file  them  and  the 
clerk  is  entitled  to  compensation  therefor  under  the  ruling  made 
in  the  case  of  the  U.  8.  v.  FimuU,  185  U.  S.,  236.    Mayo,  144. 

6.  Where  it  appears  that  the  order  was  to  "proceed  to  your  hoTM  tn  the 

United  States,  and,  upon  your  arrival  at  y&ur  home,  your  appoints 
ment  a$  paymaeter'e  derk  in  the  Navyisrevoked,*'  such  paymaster's 
derk  is  entitled  to  compensation  until  he  arrives  at  his  home 
under  the  decision  in  the  case  of  Davie  v.  The  United  Statee, 
47  C.  CIb.,  196.     Cahngne,  240. 
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7.  In  time  of  war  and  in  conflicts  with  Indians,  hones,  if  killed  or 

captured  without  negligence  or  undue  careleasness  on  the  "pari 
of  their  ownera,  will  be  paid  for  by  the  Govenmwit,  under 
section  3482  of  the  Revised  Statutes.    Sibley,  242. 

8.  Where  a  clerk  of  the  United  States  circuit  and  district  courts  has 

received  and  been  paid  for  his  services  as  clerk  of  the  circuit 
court  the  maTimum  amount  allowed  by  law,  he  is  not  entitled 
to  receive  additional  compensation  for  die  performance  of  duties 
in  connection  with  his  office,    /oftiuon,  453. 

OONGRESS. 

1.  The  right  of  control  of  the  militia  by  the  respective  States  and 

their  right  to  legislate  regarding  the  militia  has  been  folly 
recognized  by  the  courts,  both  rights  being  concurrent  wiUi 
that  of  the  Congress  within  constitutional  limitations,  to 
l^;islate  regarding  it  and  its  control,  the  rig^t  of  the  State 
yielding  to  the  superior  bright  of  Congress  acting  within  said 
limitations.    Ala.  Gt,  Sou.  R.  R,  Co.,  522. 

2.  Congress  may  "provide  for  calling  forth  the  militia  to  execute  the  Ism 

of  the  Union  f  euppreee  ineimrectione,  and  repel  invarione"  and  the 
authority  to  call  forth  the  militia  has  been  exclusively  vested  in 
the  Present.    Ih. 

CONGRESSIONAL  REFERENCE. 

1.  Where  a  suit  is  brought  by  virtue  of  a  reference  under  section  151  of 

the  Judicial  Code  and  the  court  refuses  to  enter  judgment  as  re- 
quested, it  will  find  the  facts  and  report  them  to  Congress  as  in 
other  congressional  cases.    Poet,  105. 

2.  Section  151  of  the  Judicial  Code  provides  that  in  cases  refeired  there- 

under that  if  the  court  ^'haejuriediction  to  render  judgment  or  decree 
thereon  it  thaU  proceed  to  do  so.**  This  provision  of  the  statute 
has  been  many  times  before  the  court  and  it  has  uniformly  been 
held  to  be  mandatory.    lb. 

8.  While  Congress  might  confer  upon  the  Court  of  Claims  the  authoiity 
to  draw  conclusions  and  give  their  opinions  to  Congress  or  either 
House  thereof  upon  the  question  of  whether  or  not  any  claim 
though  not  legal  or' equitable  in  the  judicial  sense  may  yet  be  of 
a  moral,  honorary,  or  just  nature  which  should  appeal  to  Congress 
for  the  claimant's  reUef,  the  Congress  has  not  by  the  Tucker  Act 
or  by  the  Judicial  Code  bestowed  that  authority  upon  the  court, 
and  the  court  may  well  infer  that  Congress  intends  that  the  court 
shall  construe  the  terms  **legal  or  equitable^  and  "legaUy  or 
equitably  **  in  the  sense  in  which  they  are  known  to  the  courts — 
their  jiiridical  sense.    Montgomery  et  oZ.,  574. 

4.  While  the  fact  that  the  Court  of  Claims  may  never  have  had  juris- 
diction to  render  judgment  in  a  particular  class  of  cases  does 
not  prevent  the  exeidse  by  said  court  of  the  statutory  jurisdic- 
tion in  congressional  references,  such  fact  may  be  looked  to  in 
ascertaining  whether  a  particular  claim  or  class  of  claims  are  legal 
or  equitable  claims,    fb. 
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5.  The  Court  of  Claims  in  construing  the  Bowman  Act  held  that  in 

references  thereunder  the  loyalty  of  the  claimant  was  jurisdic- 
tional, and  in  construing  the  Tucker  Act  held  that  in  references 
under  that  act  the  claimant's  loyalty  was  not  jurisdictional,  and 
has  proceeded  with  congressional  references  according  as  the 
reference  was  under  the  one  or  the  other  of  said  acts.    lb. 

6.  The  Judidal  Code  repealing  in  terms  the  Bowman  Act  has  yet 

reenacted  certain  of  its  provisions  (sec.  184,  etc.)  and  therehy  as 
to  some  classes  of  claims  referred  by  either  House  has  prescribed 
a  course  different  from  that  adopted  in  Tucker  Act  references. 
It  follows  that  in  a  reference  under  the  Judicial  Code  a  different 
course  is  prescribed  from  that  which  has  been  followed  under  a 
Tucker  Act  reference  in  some  claims  of  a  similar  nature.    lb, 

7.  In  cases  of  congressional  references  involving  bills  for  payment 

of  claims  for  ^^stores  and  supplies/'  and  perhaps  other  bills, 
the  Judicial  Code  requires  a  preliminary  investigation  into 
the  question  of  loyalty  and  makes  loyalty  of  the  claimant  jurL»- 
dictlonai,  thus  prescribing  a  different  course  in  references  under 
the  Judicial  Code  from  that  followed  under  the  Tucker  Act.    lb. 

8.  Whether  the  court  should  adopt  the  method  of  procedure  indi- 

cated by  the  Judicial  Code  in  all  references  coming  before  it, 
whether  under  the  Tucker  Act  or  the  Judicial  Code,  in  order  \o 
harmonize  its  practice,  quten.    lb, 

9.  Whether  section  299  of  the  Judicial  Code  affects  congressional 

references  so  as  to  prevent  the  court  from  taking  the  same  action 
in  Tucker  Act  references  heretofore  made  as  in  references  under 
the  Judicial  Code,  by  which  alone  bills  are  now  referred  to  the 
court,  especially  in  view  of  the  repealing  clause  of  the  Judicial 
Code  (sec.  297)  and  the  enactment  of  section  151,  qusere,    lb, 

10.  The  jurisdiction  of  the  Court  of  Claims  to  proceed  with  congres- 

sional references,  investigate  the  facts,  and  report  the  same 
with  the  conclusions  authorized  by  the  statute  is  not  controlled 
by  its  jurisdiction  to  proceed  to  judgment  in  cases  wherein  the 
United  States  are  defendants— the  two  jurisdictions  not  being 
interdependent,  but  distinct.    lb, 

11.  The  statute  requires  the  Court  of  Claims  to  investigate  and  deter- 

mine the  facts  where  bills  are  referred  by  either  House  of  Con- 
gress and  report  same  with  conclusions  sufficient  to  acquaint  the 
Congress  with  *  *  the  naUjore  or  character  of  the  claimants  demand'*  and 
**ihe  amountfifanyy  legally  or  equUdbly  due  from  the  UnitedStates" 
in  cases  where  the  biU  referred  provides  for  the  payment  of  a  claim 
legal  or  equitable.    lb, 

12.  The  conclusions  which  the  Court  of  Claims  is  directed  to  make  in 

cases  of  congressional  references  are  for  the  information  of  Con- 
gress, and  in  determining  the  meaning  of  the  terms  ** legal  or 
equitable**  on  ^*  the  amount  legally  or  equitably  due"  as  used  in  the 
statutes,  the  court  should  confine  itself  to  the  meaning  of  those 
terms  as  found  in  other  statutes  or  authoritative  decisions.    lb. 
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1.  In  order  to  involye  the  plaintiff  in  the  admitted  wrongdoiiigB  of 

othen  connected  with  it  in  the  execution  of  the  contract,  it 
must  appear  that  it  knew  either  actually  or  constructively  of  what 
was  to  be  done  and  what  was  done.    Ooebr,  IViMtee,  85. 

2.  Where  a  contractor  in  anywise  participates  in  the  machinatioDB  of 

his  agents  in  their  conspiracies  with  an  officer  of  the  Government 
to  share  to  any  extent  in  the  profits  of  the  company  it  is  estopped 
to  assert  any  claim  for  compensation  under  its  contract.    lb. 

CONTRACTS. 

1.  The  circumstances  attending  a  transaction  involving  the  use  of  a 

patented  device  about  which  an  implied  contract  therefor  arises, 
must  indicate  much  more  than  mere  consent  to  its  use  upon  the 
part  of  the  patentee.    Famham,  19. 

2.  Where  the  defendants  disclaim  having  used  the  patented  article  and 

follow  this  assertion  with  a  positive  claim  of  invention,  declining 
to  concede  either  use  or  ownership,  the  elements  of  mutuality 
are  lacking.    lb. 

3.  Where  the  existence  of  the  essential  elements  out  of  which  an  im- 

plied contract  arises  is  a  subject  of  disputation,  the  defendants 
can  not  be  precluded,  simply  because  the  United  States  is  in- 
volved, from  showing  by  positive  proof  a  situation  that  in  itself 
precludes  the  idea  of  mutuality  or  recognition  of  plaintifPs 
patent.    lb, 

4.  Where  the  jurisdiction  of  the  court,  as  well  as  phuntifTs  right  to 

recover,  depends  upon  the  use  of  the  alleged  invention  under 
such  circumstances  as  to  wanant  an  implied  contract  therefor 
the  use  of  the  plaintiff's  invention  must  be  established.    lb, 

5.  Where  in  assuming  a  risk  in  the  performance  of  an  agreement  the 

contractor  performs,  without  authority,  that  which  he  is  subee- 
quenUy  authorized  and  empowered  to  do,  and  the  whole  work 
tends  to  advance  and  dischaige  his  positive  agreement,  it  must 
of  necessity  come  within  the  authorized  contract.    JVbrmtZe,  73. 

6.  The  rights  and  liabilities  of  the  parties  must  be  determined  by  the 

written  agreement  into  which  were  merged  all  the  prior  negotia- 
tions, expectations,  and  conversations.    lb, 

7.  Where  the  work  charged  for  was  performed  for  the  express  benefit  of 

the  plaintiff  and  under  a  distinct  understanding  that  the  de- 
fendants had  no  available  funds  to  pay  for  the  same,  there  was  no 
contract  express  or  implied  therefor.    lb, 

8.  Where  under  the  contract  the  Engineer  officer  in  chaige  was  in  com- 

mand, and  his  authority  thereunder  being  plenary,  he  was  re- 
quired to  use  ordinary  care  and  skiU  in  giving  instructions  as  to 
the  location  and  erection  of  the  cofferdam,  and  the  defendants' 
liability  is  limited  to  such  acts  as  by  the  use  of  ordinary  care  and 
could  have  been  foreseen  and  prevented.    lb. 
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9.  Where  the  Engineer  officer  in  charge  is  under  the  contract  in  com- 
mand, and  has  plenary  power  thereunder,  and  the  contractor  ia 
required  to  three  times  attempt  the  erection  of  a  temi>oraiy 
cofferdam  in  one  place,  ordinary  care  and  skill  is  not  shown  by 
the  Engineer  officer  in  charge,  and  the  defendants  are  liable  for 
the  loss  sustained  by  the  contractor  in  the  last  two  attempts  to 
construct  said  cofferdam.    lb, 

10.  Where  a  contractor  in  anywise  participates  in  the  machinations  of 

his  agents  in  their  concrpiracies  with  an  officer  of  the  Government 
to  share  to  any  extent  in  the  profits  of  the  company  it  is  estopped 
to  assert  any  claim  for  compensation  under  its  contract  Crocker , 
trtwtee,  85. 

11.  Where  the  contractor  did  not  perform  his  contract  but  committed  a 

breach  thereof,  such  breach  is  not  cured  by  an  offer  to  make 
restitution  after  the  fact.    lb, 

12.  Where  a  suit  is  predicated  upon  a  written  contract  it  is  within  the 

province  of  the  court  to  award  judgment  as  upon  a  qtumtum 
meruit.    lb. 

13.  It  has  been  often  decided  in  this,  as  well  as  in  the  Supreme  Court, 

that  the  forms  of  pleading  in  the  Court  of  Claims  do  not  preclude 
a  plaintiff  from  recovering  that  which  is  justly  due  him  upon 
the  focts  stated  in  the  petition  and  proven,  although  there  be 
no  amount  in  the  petition  on  the  implied  contract.     Wood^  119. 

14.  A  parol  agreement  wholly  or  partly  executed  on  one  side  gives  the 

party  performing  the  right  to  recover  the  fair  value  of  his  property 
or  services  as  upon  a  quantum  meruit.    lb. 

15.  Where  it  clearly  appears  that  the  suspension  of  the  plaintiffs'  work 

was  caused  not  by  any  unwillingness  on  their  part  to  meet  the 
terms  of  the  contract,  but  because  of  the  direct  action  of  the 
defendants,  the  plaintiffs  are  entitled  to  recover.    lb. 

16.  Where  the  superintendent  of  construction  states  that  the  delay  was 

due  in  part  to  one  cause  and  in  part  to  another  cause,  it  is  not 
sufficiently  definite  for  the  court  to  determine  the  delay  which 
the  one  or  the  other  cause  occasioned,  and  the  burden  of  proof  js 
upon  the  plaintiff  to  establish  the  allegations  of  the  petition. 
HirikUy  <k  Powers^  148. 

17.  The  delay  in  approving  a  contract  by  the  officer  charged  with  that 

duty  does  not  operate  to  extend  the  time  of  performance  when  it 
appears  that  the  contractors  have  not  been  delayed  thereby. 
Neither  does  it  nullify  the  clause  in  the  contract  providing  for 
liquidated  damages.    lb. 

18.  Where  before  the  contract  is  awarded  the  Crovemment  makes  test 

holes  along  the  line  of  work,  records  the  results  thereof  which  are 
subject  to  inspection  by  the  bidders,  the  Government  did  not 
guarantee  the  character  of  the  material  and  bidders  were  ex- 
pected to  assume  responsibility.    Skippey  ^  Outun^  151. 
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19.  A  deciaion  <^  the  chief  en^eer  rendered  without  adequate  inlonna- 

tion  is  a  violation  of  the  spiiit  and  intent  of  the  contnct  to  bind 
the  contractors  in  the  dedeion  <rf  the  chief  oigineer.    lb. 

20.  The  specificationB  can  not  be  said  to  have  been  met  when  the  Gov- 

ernment agent's  judgment,  being  required,  was  followed  by  his 
refusal  to  act.    lb. 

21.  Where  under  the  contract  the  right  of  the  contractor  if  he  fails  to 

complete  within  the  time  limit  to  an  extension  of  the  contnct 
period,  depends  upon  the  judgment  of  the  engineer  officer  in 
chaige,  it  is  not  competent  for  the  court  to  go  back  of  the  judg- 
ment of  the  engineer  in  an  attempt  to  revise  his  action,  unless  bad 
faith,  negligence,  or  mistake  so  gross  as  to  infer  bad  faith  is  shown. 
Toomey  Bras,,  172. 

22.  A  contractor  can  not  be  excused  from  carrying  out  the  provisions  of 

the  contract  by  unforeseen  difficulties,  unless  performance  is 
rendered  impossible  by  the  act  of  God,  the  law,  or  the  other 
party.    lb. ' 

23.  Where  the  engineer  acted  within  his  rights  in  refusing  to  extend  the 

time  for  the  completion  of  the  contract,  the  Government  can  not 
^  be  held  liable  for  loss  or  damage  occasioned  thereby.    Tb. 

24.  Where  the  engineer  in  chaige  of  the  work  directs  the  contractor  to 

perform  certain  work  and  use  certain  material,  and  thereafter 
rescinds  his  fonner  orden  and  directs  that  material  of  greater 
strength  be  substituted  therefor,  the  Government  is  liable  for  the 
cost  thereof.  lb. 
26.  In  the  absence  of  fraud  or  gross  mistake  such  as  would  imply  bad 
faith,  the  judgment  of  the  engineer  in  chaxge  of  executing  the 
provisions  of  a  contract  is  conclusive  and  binding  on  both  parties 
to  the  contract.    /6. 

26.  Where  a  contractor  is  delayed  to  his  injury  in  the  performance  of  a 

contract  by  a  breach  of  the  contract  by  the  other  party  the  rule 
Is  elementary  that  the  latter  must  respond  in  damages.  MiUtr, 
276. 

27.  Where  the  defendants  were  under  a  reciprocal  obligation  with  the 

plaintiff  to  properly  prepare  the  site  on  which  he  was  to  construct 
the  pier,  and  there  is  delay  to  his  damage  in  preparing  and  turn- 
ing over  the  site  to  him,  the  defendants  are  liable  theref(v.    lb. 

28.  Where  a  Government  contractor  sustains  damage  caused  by  the 

unreasonable  delay  of  another  contractor  of  the  defendants  to  do 
the  work  necessarily  preliminary  to  the  work  of  the  fint  con- 
tractor, the  Government  is  liable  therefor  in  damages,    lb. 

29.  In  entering  into  contracts,  parties  thereto  may  stipulate  for  liqui- 

dated damages  and  enforce  the  stipulation.    Paeifie  Hardware 

.  90.  Parties  may  make  their  own  contract,  and  the  province  of  a  court 
of  law  is  limited  to  its  construction,  and  where  there  is  no  illegal- 
ity or  vitiating  fraud  in  the  agreement,  to  its  enforcement  ac- 
cording to  its  terms,    lb. 
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31.  Where  parties  entering  into  a  contract  agree  to  submit  their  differ- 
ences growing  out  of  some  feature  of  it  to  the  judgment  of  a 
bureau,  the  authorities  sustain  such  stipulation.    lb, 

82.  Where  time  is  the  eeaence  of  a  contract  and  the  Government  by  its 

delay  prevents  performance  within  the  contract  time,  such 
delay  will  operate  to  waive  the  time  limit  and  give  the  con- 
tractor a  reasonable  time  within  which  to  perform.  An  ex- 
tension of  time  coextensive  with  the  period  of  delay  will  be 
assumed  reasonable  in  the  absence  of  proof  to  the  contrary. 
Am,  Dredging  Co,,  360. 

83.  Where  the  Government  official  takes  an  unreasonable  time,  after 

the  receipt  of  the  contract  duly  executed  by  the  contractor,  to 
approve  the  same,  the  time  limit  will  be  extended  for  such 
time.    lb, 

34.  Section  3744  of  the  Revised  Statutes  and  the  practice  of  the  de- 
partments to  which  it  is  applicable  makes  the  kind  of  contract 
here  involved  tiui  genens,  and  the  ordinary  rules  of  law  as  to 
waiver  of  rights  by  signing  the  contract  and  beginning  work 
thereunder  should  not  be  applied.    lb. 

85.  The  difficulties  under  which  plaintiff  labored  to  make  the  armor 
plate  meet  the  reqidrements  of  its  contract  were  not  due  to 
"uTiavoidable  causes**  within  the  meaning  of  those  terms  in 
the  contract,  and,  though  unforeseen,  did  not  render  the  per- 
formance impossible.    Carnegie  Steel  Co,,  403. 

36.  Where  a  contract  provided  for  liquidated  damages  and  that  such 

damages  were  to  be  computed  from  the  date  of  final  delivery 
of  all  the  material,  it  is  not  allowable  to  compute  said  dam- 
ages from  the  dates  of  delivery  of  separate  installments  of  the 
material.    lb, 

37.  Where  a  contract  provides  that  liquidated  damages  shall  be  com- 

puted from  the  date  determined  for  the  final  delivery  and 
**{he  date  of  completion  shall  be  considered  for  the  purposes  of  final 
settlement  as  the  date  of  the  actual  completion  of  the  delivery  "  liqui- 
dated damages  can  only  accrue  from  the  date  of  the  actual 
completion  of  the  delivery.    lb, 

38.  Where  a  contract  is  procured  directly  or  indirectly  by  or  through 

the  unlawful,  corrupt,  or  other  improper  influence  of  an  official 
of  the  Government  with  the  knowledge  or  connivance,  express 
or  implied,  of  the  contractor,  the  contract  is  fraudulent,  and  the 
court  will  not  enforce  it.     Mu^ngan  Steel  Box  Co.,  421. 

39.  It  is  against  public  x)ollcy  to  enforce  a  contract  between  two  parties 

where  the  consideration  involved  the  violation  by  one  party,  as 
agent,  of  a  duty  he  owed  his  principal  to  act  for  and  represent  the 
latter.    lb. 

40.  Where  the  business  contemplated  by  the  contract  or  the  execution 

of  it  on  the  Government's  part  are  directly  imposed  upon  him, 
the  official  may  not  assume  the  dual  relation  of  acting  as  the 
representative  of  the  Government  and  for  himself  or  his  associ- 
ates,   lb. 
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41.  No  ri^t  growing  out  of  a  contnct  made  in  violatiQa  of  a  penal 

statute  will  be  enforced  by  the  courtB  at  tiie  instanoe  of  a  party 
participating  in  the  wrong.    Ih, 

42.  The  execution  of  a  contract  being  admitted  the  burden  of  i»oof 

of  fraud  set  up  as  a  defense  is  ui>on  the  departments.  Such  evi- 
dence should  be  clear  and  satisfactory,  and  may  be  circum- 
stantial.   Ih, 

43.  Where  all  work  under  several  contracts  is  abandoned  by  the  mutual 

agreement  of  the  parties  thereto,  no  recovery  can  be  had  in  an 
action  for  anticipated  profits  on  the  work  so  abandoned.  Badger 
Mfg,  Co.,  538. 

44.  Where,  after  the  abandonment  of  several  contracts  by  mutual 

agreement  of  the  parties  thereto,  the  same  parties  enter  into 
another  contract  under  which  all  the  unperformed  work  cov- 
ered by  the  abandoned  contracts  is  delivered  to  and  paid  for 
at  an  Increased  contract  price  by  the  other  party  to  the  contract^ 
a  breach,  if  any,  of  the  original  or  abandoned  contracts  is  cured 
by  the  later  agreement  of  the  parties.    lb. 

45.  Wh^re  delays  on  the  part  of  the  Government  in  furnishing  the 

contractor  material  in  proper  quantities  which  may  have  inter- 
fered with  the  prompt  execution  of  the  work,  the  closing  of  the 
contract  by  agreement  precludes  the  recovery  for  damages 
resulting  from  such  delay.    lb. 

46.  Where  the  contract  between  the  parties  clearly  refers  to  a  par^ 

ticular  building,  the  main  rear  wall  of  which  was  to  be  under- 
pinned, the  contractor  could  not  be  required  to  underpin  an- 
other and  distinct  building  under  the  provision  of  the  con- 
tract than  ''the  decision  of  the  Supervising  Architect  as  to 
the  proper  interpretation  of  the  drawings  aiHi  specifications 
shall  be  final."    MemU-Ruckgobet,  553. 

47.  The  parties  to  a  contract  may  agree  to  submit  differences  of  views 

in  the  interpretation  of  drawings  and  specifications  to  tiie 
decision  of  an  architect  or  engineer,  and  the  validity  of  such 
an  agreement  is  unquestionable  in  the  absence  of  bad  faith, 
fraud,  or  a  failure  to  exercise  an  honest  judgment.    lb. 

48.  In  construing  a  contract  the  court  will  ascertain  the  intention  of 

the  parties  and  to  that  end  will,  as  far  as  possible,  ascotain 
the  situation  of  the  parties,  aa  well  as  the  purpoees  had  in  view 
at  the  time  the  contract  was  entered  into.    lb. 

49.  To  ascertain  the  intention  of  a  contract  it  is  not  lawful  to  disasso- 

ciate a  single  phrase,  term,  or  word  from  the  context  and  give 
to  it  a  meaning  independent  of  the  oihet  terms  of  the  instru- 
ment, lb. 
60.  Where  reading  the  whole  contract  it  seems  its  intention  was  to 
provide  for  or  require  certain  work  to  be  done,  the  contractor 
is  not  entitled  to  recover  compensation  additional  to  the  con- 
tract price  for  performing  said  work.    lb. 
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51.  The  right  to  refonn  a  written  instmment  lo  m  to  make  it  q;>eak 
the  intention  of  the  parties  when,  by  a  mutoal  mistake  of  the 
parties,  the  tenns  of  the  agreement  between  them  are  not  cor- 
rectly expressed  in  the  instrument  as  written  is  nnqnestioned. 
Lifuf,  635. 

62.  The  reformation  of  written  contracts  for  fraud  or  mistake  is  an 
ordinary  head  of  equity  jurisdiction,  and  this  court  has  juria- 
diction  under  the  statute  to  reform  contracts  a«  courts  of  equity 
may.    16. 

68.  Where  the  agreement,  as  reduced  to  writing,  omits  or  contains 
terms  or  stipulations  contrary  to  the  common  intention  of  the 
parties  the  instrument  will  be  corrected  so  as  to  make  it  conform 
to  their  real  intent.    lb. 

64.  Where  the  relief  is  sought  upon  the  ground  of  mistake  alone,  there 
being  no  fraud  or  questionable  conduct,  the  mistake  must  be 
mutual  and  not  merely  the  mistake  of  one  of  the  parties.    lb. 

66.  The  proof  of  the  mutual  mistake  which  is  relied  on  to  reform  a 
written  instrument  must  refer  to  a  mistake  which  both  parties 
made  when  they  executed  it  and,  therefore,  to  some  agreement 
between  them  which  is  not  correctly  expressed  in  the  written 
instrument.    lb, 

66.  Where  the  statute  requires  contracts  to  be  in  writing  and  signed 
by  the  contractiDg  parties,  it  is  the  duty  of  the  contractor  to 
see  that  the  contract  correctly  expresses  his  intentions  before 
signing  it;  and,  if  it  does  not  do  so,  he  must  bear  the  conse- 
quences of  his  own  neglect.    lb. 

57.  The  power  to  reform  an  instrument  is  broad  in  the  sense  of  being 

an  extraordinary  power,  which,  like  that  of  cancellation,  ought 
not  to  be  exercised  except  in  a  clear  case.    lb. 

58.  Delivery  ** alongside^*  a  wharf  or  lighter  generally  means  that  the 

delivery  is  made  by  a  discharge  ^' at  the  end  of  the  Mp*9  taekle,** 
on  the  wharf  or  lighter,  but  this  general  rule  may  be  governed 
by  the  terms  of  an  express  contract  regulating  the  dischaige.    lb. 

59.  The  custom  or  usages  of  trade  may  be  employed  to  explain  words 

or  phrases  of  doubtful  signification  or  which  may  be  under- 
stood in  different  senses  but  not  to  contradict  the  express  terms 
of  a  contract  nor  those  implied  terms  which  are  necessarily 
inconsistent  with  the  custom  or  usage.    lb. 

60.  It  is  a  court's  duty  to  construe  the  entire  contract  without  ex- 

cluding any  of  its  terms,  if  possible,  and  with  reference  to  all 
and  every  of  its  provisions.    lb. 

61.  Where  the  contract  guaranteed  a  certain  depth  of  water  at  a  wharf 

and  the  question  arose  as  to  whether  if  there  was  a  greater  depth 
at  a  particular  time  the  ship  should  have  been  taken  to  the 
wharf  instead  of  disrhaiging  **in  the  atream*'  it  is  encumbent 
on  the  complaining  party  to  show  the  depth  to  be  in  excess 
of  the  guaranteed  depth,  and  if  the  depth  is  affected  by 
he  must  show  the  tidal  conditions  at  the  particular  time.    lb. 
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92.  The  rule  thst  a  condition  or  status  once  shown  to  exist  is  preeomed 
to  continue  in  the  absence  of  proof  to  the  contrary  presupposes 
that  the  fact  relied  upon  has  the  quality  of  being  continooasL 
It  is  not  therefore  applicable  to  mere  tidal  conditions  whidi 
are  variable.    Ih, 

63.  Where  the  general  owner  retains  the  possession,  conmand,  and 

navigation  of  the  vessel  and  contracts  to  cany  a  cargo  of  fre^ht 
for  the  voyage,  the  charter  party  is  a  contract  of  afbeightment^ 
sounding  in  covenant.    lb. 

64.  Where  a  contract  has  been  executed  there  is  a  strong  presumption 

to  be  indulged  that  it  correctly  expresses  the  intention  ol  the 
parties.  This  presumption  is  not  easily  removed,  and  the 
burden  of  proof  is  upon  the  party  seeking  the  refonnataon.  Ih. 

COTTON. 

1.  Owners  of  cotton  seized  under  authwity  of  the  United  States  sub- 

sequent to  June  1, 1865,  which  was  sold  and  the  proceeds  of  sale 
covered  into  the  Treasury,  may  maintain  suits  in  the  Court  of 
Claims  for  the  recovery  of  the  net  proceeds  of  such  sales.  Lineobi, 
Admr.,  300. 

2.  An  allegation  that  the  owner  of  cottcm  taken  under  the  captured  or 

abandoned  property  act  was  pardoned  for  any  aid  to  rebellion 
during  the  Civil  War  is  a  compliance  with  section  159  of  the 
Judicial  Code  requiring  an  allegation  of  continuous  loyalty. 
Eotuton,  Admr.,  318. 

COUNTERCLAIM. 

1.  Where  a  settlement  of  the  account,  between  the  plaintiff  and  the 
defendants,  taking  into  consideration  the  defendants'  valid 
counterclaim,  shows  a  balance  in  favor  of  the  Government  a 
judgment  in  favor  of  the  defendants  for  said  balance  will  be 
entered  therefor.    Johnton,  8. 

DAMAGES. 

1.  Where  imder  the  contract  the  Engineer  officer  in  charge  was  in  com- 

mand, and  his  authority  thereunder  being  plenary,  he  was 
required  to  use  ordinary  care  and  skill  in  giving  instructions  as 
to  the  location  and  erection  of  the  cofferdam,  and  the  defendants' 
liability  is  limited  to  such  acts  as  by  the  use  of  ordinary  cars 
and  skill  could  have  been  foreseen  and  prevented.    NondU,  73. 

2.  Where  the  Engineer  officer  in  charge  is  under  the  contract  in  com- 

mand, and  has  plenary  power  thereimder,  and  the  contractor  is 
required  to  three  times  attempt  the  erection  of  a  temporary 
cofferdam  in  one  place,  ordinary  care  and  sldU  is  not  shown  by 
the  Engineer  officer  in  charge,  and  the  defendants  are  liable  for 
the  loss  sustained  by  the  contractor  in  the  last  two  attempts  to 
construct  said  cofferdam.    lb. 

3.  The  defendants  can  not  be  charged  with  a  default  in  performance 

due  to  the  remissions  of  a  duly  authorized  agent  dt  the  plaintiff's 
acting  within  the  scope  of  his  employment.  The  loss  must  fall 
upon  the  plaintiff.     Crocker,  Trustee,  86. 
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DAMAGES— Omtinued. 

4.  Where  the  saperintendent  of  cooBtmctioii  states  that  the  delay  was 
due  in  port  to  one  cause  and  in  part  to  another  cause,  it  is  not 
sujfficiently  definite  for  the  court  to  determine  the  delay  which  the 
one  or  the  other  cause  occasioned,  and  the  hurden  of  proof  is 
upon  the  plaintiff  to  establish  the  allegations  of  the  petition. 
Einkley  6c  Powen,  148. 

6.  The  delay  in  approving  a  contract  by  the  officer  charged  with  that 
duty  does  not  operate  to  extend  the  time  of  performance  when 
it  appears  that  the  contractors  have  not  been  delayed  thereby. 
Neither  does  it  nullify  the  clause  in  the  contract  providing  for 
Uqixidated  damages. 

6.  Where  the  engineer  in  charge  of  the  work  directs  the  contractor  to 

perform  certain  work  and  use  certain  material,  and  thereafter 
rescinds  his  former  orders  and  directs  that  material  of  greater 
strength  be  submitted  therefor,  the  Government  is  liable  for  the 
cost  thereof.     Toomey  Bros.,  172. 

7.  Where  a  contractor  is  delayed  to  his  injury  in  the  performance  of  a 

contract  by  a  breach  of  the  contract  by  the  other  party  the  rule 
is  elementary  that  the  latter  must  respond  in  damages.  Miller, 
276. 

8.  Where  the  defendants  were  under  a  reciprocal  obligation  with  the 

plaintiff  to  properly  prepare  the  site  on  which  he  was  to  con- 
struct the  pier,  and  there  is  delay  to  his  damage  in  preparing 
and  turning  over  the  site  to  him,  the  defendants  are  liable 
therefor.    lb. 

9.  Where  a  Grovemment  contractor  sustains  damage  caused  by  the 

unreasonable  delay  of  another  contractor  of  the  defendants 
to  do  the  work  neceaaarily  preliminary  to  the  work  of  the  first 
contractor,  the  Grovemment  is  liable  therefor  in  damages,    lb. 

10.  In  entering  into  contracts,  parties  thereto  may  stipulate  for  liqui- 

dated damages  and  enforce  the  stipulation.  Pacific  Hardware 
Co.,  327. 

11.  Where  a  contract  provided  for  liquidated  damages  and  that  such 

damages  were  to  be  computed  from  the  date  of  final  delivery 
of  all  the  material,  it  is  not  allowable  to  compute  said  damages 
from  the  dates  of  delivery  of  separate  installments  of  the  mate- 
rial.   Carnegie  Steel  Co.,  403. 

12.  Where  a  contract  provides  that  liquidated  damages  shall  be  com- 

puted from  the  date  determined  for  the  final  delivery  and 
**the  date  of  completion  shaU  be  considered  for  the  purpoeee  oj 
final  settlement  as  the  date  of  the  actual  completion  of  the  delivery/' 
liquidated  damages  can  only  accrue  from  the  date  of  the  actual 
completion  of  the  delivery.    lb. 

13.  Where  delays  on  the  part  of  the  Government  in  furnishing  the  con- 

tractor material  in  proper  quantities  which  may  have  inter- 
fered with  the  prompt  execution  of  the  work,  the  closing  of  the 
contract  by  agreement  precludes  the  recovery  for  damages  re- 
sulting from  such  delay.    Badger  Mfg.  Co.,  538. 
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DEMUBREB. 

1.  There  are  no  settled  rales  of  pleading  in  the  Ooort  ei  Gfaams  and 
petitions  are  allowed  which  show  that  the  plaintiff  hae  a  daim, 
whether  it  be  artificially  drawn  or  not,  but  where  it  is  apparent 
that  the  plaintiff  must  recover,  if  at  all,  under  the  tenns  of  the 
contract  which  is  set  out  in  or  attached  to  the  petition,  the 
question  of  the  right  of  recovery  may  be  and  often  is  properly 
presented  by  demuirer.    N.  /.  F.  A  M.  Co,,  235. 

ESTATE. 

1.  Where  the  statute  qualifies  the  words  "ahtoluidif  vested"  with  the 

further  words  "«n  possession  or  enjoyment''  thereby  defining 
the  nature  of  the  vested  estate  prior  to  the  refunding  act,  the 
statute  must  be  taken  in  a  broad  sense  and  as  referring  to  the 
time  when  1^<^  beneficial  interests  were  capable  of  being  received 
into  absolute  possession  or  enjoyment  and  not  referring  necesaiily 
to  the  strict  legal  character  of  the  interest.    Jones^  admr,,  408. 

2.  Nothing  is  actoally  vested  in  the  heira  of  a  decedent  until  after  the 

debts  are  provided  for  and  ^e  legitimate  costs  and  expenses  of 
the  administration  are  ascertained  and  discharged.  lb, 
8.  The  beneficial  interests  in  the  estate  to  which  the  heiis  or  distrib- 
utees are  entitled  were  technically  vested  at  the  date  of  the  in- 
testate's death  by  relation  back  to  the  date  of  the  death  of  the 
decedent,  as  the  heirs'  interest  came  by  descent  from  the  in- 
testate and  not  from  the  administrates,  who  was  a  i>enonal 
representative.    lb, 

BVIDENGE. 

1.  Where  a  deposition  is  taken  by  the  plaintiS  without  permiasion  of  the 

court  after  the  case  was  referred  to  a  referee  upon  the  application 
of  the  plaintiff,  it  is  inadmissible  as  evidence  and  wilj  be  stricken 
from  the  record.  A  case  can  not  be  reopened  by  this  method  after 
it  has  once  been  submitted  to  the  court  on  the  referee's  report 
Johnson,  8. 

2.  Where  a  delay  in  discovering  additional  evidence  and  a  fiulure  to 

produce  it  are  inexcusable,  a  request  to  introduce  additional  evi- 
dence and  again  refer  the  case  will  not  be  granted.  lb, 
8.  The  execution  of  a  contract  being  admitted  the  burden  of  proof  of 
fraud  set  up  as  a  defense  is  upon  the  departments.  Sudi  evi- 
dence should  be  dear  and  satiafoctory,  and  may  be  circumstan- 
tial.   Miehiffon  SUel  Box  Co,,  421. 

4.  Where  fraud  is  relied  upon  to  ddeat  a  contract  the  party  pleading  it 

must  adduce  evidence  that  reasonably  satisfies  the  court  or  jury 
of  the  existence  of  the  fraud;  and,  frequently  the  rule  is  met  by 
proving  a  prima  facU  case  or  one  that  is  sufficient  to  diift  the 
burden  of  proof.    lb. 

5.  Where  the  evidence  adduced  tends  strongly  to  show  that  a  contract 

is  tainted  with  illegality  or  fraud  and  the  contractor  fails  to  offer 
any  explanation  of  charges  or  deductions,  the  absolute  knowl- 
edge of  the  fMsts  relating  to  which  rests  with  him,  the  contract 
wlU  not  be  enforced  at  his  instance.    lb. 
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EXECUTIVE  DEPARTMENT. 

1.  Sections  161  and  216,  Revised  Statutes,  authorizes  the  head  of  each 

deiHirtinent  to  prescribe  regulations,  not  inconsistent  with  law, 
lor  the  government  of  his  department,  and  it  is  conclusively 
settled  that  the  acts  of  the  heads  of  departments,  within  the 
scope  of  their  respective  duties,  are  treated  as  the  acts  of  the 
President.    MaxweU,  262. 

2.  Where  the  Secretary  of  War,  as  the  head  of  an  executive  department, 

is  clothed  with  the  power  to  make  proper  regulations,  not  incon- 
sbtent  with  law,  for  the  government  of  his  department,  he  also 
has  the  authority  to  suspend,  alter,  amend,  or  abrogate  them 
in  the  interests  of  the  public  service,  and  it  was  within  his  dis- 
cretion to  fix  30  days  as  the  limit  of  the  temporary  duty  to  which 
a  civilian  clerk  was  asEdgned. 

BXTRA-DUTY  PAY. 

1.  Where  the  employment  of  an  enlisted  man  in  the  telephone  and  tele- 

graph office  of  a  hospital  for  a  comparatively  long  period  of  his 
service  is  known  to  the  officers  in  charge  of  said  hospital,  and  he 
is  carried  on  the  returns  as  a  ''telegraph  operator,"  he  is  entitled 
to  the  ^^ejtrordaly  pay"  provided  by  law.    Rosi,  55. 

2.  Section  1287,  R.  S.,  refers  to  artificers  and  laborers,  and  the  act 

of  March  3, 1885,  M  Stat.  L,,  359,  refers  to  mechanics,  artisans, 
school  teachers,  and  ** clerks"  at  headquarters  in  one  class,  and 
"other  clerks,  teamsters,  laborers,  and  other  enlisted  men  on 
extra  duty,"  and  the  latter  act  is  amendatory  to  section  1287, 
R.  S.,  and  enlarges  in  a  wav  the  classes  referred  to  therein.    lb. 

FRANCHISE.    See  Navioablb  Strbams. 

FRAUD. 

1.  Where  an  agent  goes  beyond  the  scope  of  his  authority  and  commits 

a  wrong  or  fraud  to  accomplish  a  purpose  designedly  his  own,  the 
principal  is  not  liable.    Crocker,  Juetice,  85. 

2.  Acts  of  manifest  bad  faith  or  breaches  of  duty  towaid  the  corporation 

on  the  part  of  one  of  its  officers  are  not  binding  upon  it.    lb. 

8.  In  the  absence  of  fraud  or  gross  mistake  such  as  would  imply  bad  faith 
the  judgment  of  the  engineer  in  charge  of  executing  the  provisions 
of  a  contract  is  conclusive  and  binding  on  both  parties  to  the  con- 
tract.   Toomey  Bros.,  172. 

4.  Where  a  contract  is  procured  directly  or  indirectly  .by  or  throiug^ 
the  unlawful,  corrupt,  or  other  improper  influence  of  an  offi- 
cial of  the  Government  with  the  knowledge  or  connivance, 
express  or  implied,  of  the  contractor,  the  contract  is  fraudulent, 
and  the  court  will  not  enforce  it.    Michigan  Steel  Box  Co,,  421. 

6.  It  is  against  public  policy  to  enforce  a  contract  between  two  parties 
where  the  consideration  involved  the  violation  by  one  party, 
as  agent,  of  a  duty  he  owed  his  principal  to  act  for  and  represent 
the  latter.    lb. 
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FRAUD— Continued. 

6.  Where  the  biunnesB  contemplated  by  the  contact  or  the  eKecation 

of  it  on  the  QovemmenVs  part  are  directly  imxxwed  npgn  him, 
the  official  may  not  asBume  the  dual  relation  of  acting  as  the 
repreeentatiye  of  the  Grovemment  and  for  himeelf  or  his  aeso- 
dates.    P>. 

7.  No  TOf^t  g;rowing  oat  of  a  contract  made  in  violation  of  a  penal 

statute  will  be  enforced  by  the  courts  at  the  instance  of  a  party 
participating  in  the  wrong.    lb. 

8.  The  execution  of  a  contract  being  admitted  the  burden  of  proof 

of  fraud  set  up  as  defense  is  upon  the  departments.  Such  evi- 
dence should  be  clear  and  satisfactory,  and  may  be  circumstan- 
tial.   Ih. 

9.  Where  fraud  is  relied  upon  to  defeat  a  contract  the  party  pleading 

it  must  adduce  evidence  that  reasonably  satisfies  the  court 
or  jury  of  the  existence  of  the  fraud;  and  frequently  the  mle 
is  met  by  proving  a  prima  /aeU  case  or  one  that  is  sufficient  to 
shift  the  burden  of  proof.    Ih. 

10.  Where  the  evidence  adduced  tends  strongly  to  diow  that  a  con- 

tract is  tainted  with  illegality  or  fraud  and  the  contractor  fails 
to  offer  any  explanation  of  chaiges  or  deductions,  the  absolute 
knowledge  of  the  fiicts  relating  to  which  rests  with  him,  the 
contract  will  not  be  enforced  at  his  instance.    lb. 

FRENCH  SPOLIATIONS. 

1.  The  insurers  of  a  cargo  can  only  claim  as  subrogees  of  tiie  insured 

interest  and  have  no  other  or  greater  right  than  their  principal, 
and  the  burden  of  the  proof  of  the  innocent  purpose  of  the  vessel's 
voyage  rests  upon  the  plaintiffs.    Brig  Remalaer,  1. 

2.  On  the  question  of  contraband  the  transportation  of  horses  in  all  cases 

depends  upon  the  puipose  of  the  shipment,  and  the  nature  and 
quality  of  the  port  to  which  merchandise  is  being  transported 
will  be  considered  in  determining  the  intent  of  the  shipment.   lb. 

$•  Where  the  transportation  includes  merchandise,  like  horses,  of  the 
disputable  class,  to  form  an  Innocent  cargo  it  must  clearly  appear 
that  they  were  intended  for  the  use  of  the  noncombatant  portion 
of  a  community.    Ih. 

4.  No  finding  of  fact  can  be  predicated  upon  statements  <r  ports  in 
character  and  not  made  contemporaneous  but  long  subsequent  to 
the  occurrences  that  resulted  in  the  condemnation  of  the  vesseL 
Brig  BtUey,  125. 

6.  The  testimony  of  a  witness  based  on  his  personal  knowledge  given 
20  or  40  years  thereafter  is  acceptable  under  the  law,  but  such 
evidence  must  be  presented  by  proper  legal  methods  and  the 
witness  subjected  to  all  proper  tests.    Ih, 

6.  When  a  vessel  of  a  neutral  country  is  condemned  by  the  proper  tri- 
bunal of  a  belligerent  nation  at  war  with  another,  the  law  of 
priaes  requires  the  officers  of  the  neutral  vessel  to  protest  und^ 
oath  as  soon  as  practicable,    lb. 
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7.  The  jurisdictional  act  in  thtB  class  of  caaes  not  only  zeqtuxes  evidence, 
but  ''proper  evidence/'  that  is,  such  evidence  as  may  be  pre- 
sented under  the  rules  established  by  law  and  recogaized  by  the 
cotirts.    lb, 

&  The  intrinsic  weakness  of  hearsay  evidence  la  its  incompetency  to 
satisfy  the  mind  of  the  existence  of  a  fact,  and  the  frauds  which 
may  be  practiced  under  its  cover,  combined,  support  the  rule 
that  such  evidence  is  inadmissible.     lb, 

9.  A  neutral  vessel  taking  on  board  rum  and  a  lot  of  prisonerB,  without 
the  sanction  of  one  of  the  belligerents,  is  subject  to  confiscation 
when  found  canying  these  prisoners  to  a  destination  unknown,  or 
to  a  neutral  port,  the  same  as  if  the  neutral  vessel  was  a  commis- 
sion cartel  ship  trading  with  or  serving  one  of  the  belligerents  to 
the  possible  injury  of  the  other.    lb. 

10.  The  act  conferring  jurisdiction  in  this  class  of  cases  provides  relief  for 

such  citizens  of  the  United  States,  or  their  legal  reprosentatives, 
as  had  valid  claims  to  indemnity  on  the  French  Government 
arising  out  8f  illegal  captures,  detentions,  seizures,  condemni^ 
tions,  and  confiscations  within  the  period  named  by  the  statute. 
Brig  Fair  Columbian^  133. 

11.  Where  after  the  vessel  had  been  condemned  the  former  master 

buys  her  in  at  the  sale,  the  presumption  follows  that  the  vessel 
was  purchased  by  the  master  for  the  registered  owners.    lb, 

12.  The  cases  of  the  Liberty,  the  Delaware^  and  the  LiUU  John  Butler  on 

the  question  of  demurrage  explained,  and  that  question  treated  by 
the  court  by  way  of  precedent  for  all  future  cases  under  this  juris- 
diction,   lb, 

13.  Where  the  findings  of  fsct  disclose  a  repurchase  by  the  former  owners 

through  the  master  or  other  agents  of  the  owners,  demurrage  can 
only  cover  that  period  dating  from  the  illegal  capture  to  the  con- 
demnation,   lb, 

14.  In  international  law  it  is  settled  doctrine  that  the  sentence  of  con- 

demnation by  a  prize  court  completely  extinguishes  the  title  of 
the  original  proprietor  and  such  condemnation  transfers  title  to 
the  captor  or  his  sovereign.    lb, 

1&.  Where  there  is  no  evidence  to  support  the  contention  of  a  partnership 
between  the  owners  of  the  vessel  and  part  of  the  cazgo,  the  court 
can  not  assume  that  the  owners  were  partners.    Brig  Patsey,  197. 

16.  Where  the  invoice  shows  and  the  notary  certifying  to  it  states  that  the 
members  of  the  affiant's  firm  "are  dtizem  of  the  United  Statu,** 
and  no  evidence  in  the  record  to  the  contrary  and  the  decree 
of  the  prize  tribunal  disclosing  that  the  captors  were  satisfied 
with  the  proof  of  the  statements  appearing  in  the  bills  of  lading, 
it  is  sufEkrient.  to  estabUah  United  States  dltizenahip.    lb. 
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17.  The  court  has  frequently  held  in  the  dan  of  cases  under  this  jmis- 

dktion  that  policies  of  insurance  merely  are  insufficient  to  estab- 
Ush  ownership  of  the  vessel,  and  that  the  circumstances  and  the 
solemn  character  of  the  r^pster  of  the  vessel  must  govern,  and 
the  findings  must  show  everything  necessary  for  an  undentend- 
ing  of  the  case  in  Congress.    Sloop  FriendMp,  204. 

18.  The  right  of  a  receiver  to  recover  has  never  been  estabMahed  by  the 

court.    Ih, 

19.  Where  the  flndingB  do  not  establish  the  incorpcralion  of  an  aesoda- 

taon  of  underwriters,  nor  a  partnership  among  the  people  whom 
the  receiver  professes  to  represent,  the  court  is  unable  to  declare 
any  rule  by  which  an  individual  can  claim  througfh  an  unincor- 
porated body  of  men.  The  same  is  true  where  there  is  want> 
ing  proof  of  the  elements  of  a  partnership.    lb. 

20.  The  condemnation  of  the  caigo,  being  after  the  abrogation  of  the  treaty 

of  1778,  with  France,  and  it  not  appearing  that  the  vessel  canied 
any  documents  to  establish  ownership  and  neutrality  of  the  cargo, 
or  that  proof  thereof  was  offered  at  the  prize  proceedings,  was 
not  illegal.    6(h,  Sea  Flower,  211. 

21.  In  the  absence  of  proof  it  wiU  be  assumed  that  all  documents  and 

papers  canied  by  the  ship  were  kept  as  a  final  record  and  not 
destroyed. 

22.  The  United  States  as  the  defending  nation  has  the  right  to  rely  upon 

the  facts  of  the  case  and  thereby  justify  the  condemnation.  Tliis 
is  so  even  where  on  the  face  of  the  decree  the  ground  of  condem- 
nation appears  to  be  illegal.    Ih, 

23.  Where  there  is  nothing  showing,  or  tending  to  show,  the  presence  of 

the  necessary  papers  to  establish  neutrality,  the  only  alterna- 
tive is  to  find  that  the  fault  lay  with  the  master  and  owners  of  the 
vessel  in  not  canying  the  papers  necessacy  for  their  protection. 
Ih. 

24.  The  sale  of  the  vessel  while  in  the  x)oaseesion  of  and  in  the  territory 

of  the  patavian  Republic,  without  trial  of  condemnation,  at  a 
time  when  said  Batavian  Bepublic  was  obligated  by  treaty  to 
defend  and  protect  all  vessels  and  other  effects  belonging  to  citi- 
zens of  the  United  States  in  its  ports,  was  presumptively  by 
officers  acting  under  the  authority  of  the  said  Batavian  Repub- 
lic, and  the  claims  for  indemnity  arising  therefrom  were  against 
said  Batavian  Republic  and  not  against  the  Republic  of  France. 
Sdi,  Experiment,  392. 

25.  Where  the  cargo  of  the  vessel  seized  has  not  been  properly  docu- 

mented the  condemnation  of  the  cargo  was  legal,  and  the  owners 
and  insurers  thereof  are  not  entitled  to  recovery  therefor  under 
the  authority  of  the  Beteey  caee,  36  C.  CIs.,  256.  Brig  Bee,  630. 
I.  Where  a  vessel  at  the  time  of  seizure  carried  a  certificate  showing 
the  ownership  to  be  in  a  citizen  of  the  United  States  and  is 
later  condemned,  such  seizure  and  condemnation  is  illegal,  and 
the  insurers  of  the  vessel  are  entitied  to  indemnity  for  the  insur- 
ance paid  thereon.    Ih, 
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1.  It  JB  well  established  that  the  rights  and  liabilities  of  the  jMotles 

are  to  be  detemdned  in  accordance  with  enactments  prior  to 
the  Indian  trade  and  intercourse  act  of  June  30, 1834,  4  Stat.  L., 
729,  as  modified  by  the  act  of  February  28, 1859, 11  Stat.  L.,  406, 
and  the  joint  resolution  of  June  25, 1860, 12  Stat.  L.,  120.  FreruA, 
337. 

2.  Under  the  statute  two  classes  of  cases  are  provided  for:  (1)  Those 

involving  wrongs  by  Indians  outside  of  their  reservations,  and 
(2)  those  involving  wrongs  within  the  reservations  wheie  the 
injured  party  was  lawfully  in  the  Indian  country.  15. 
8.  The  Indian  depredation  act  imposes  the  jurisdictional  condition  that 
a  depredation  for  which  the  Government  can  in  any  event  be 
made  to  respond  must  have  been  committed  **vnihout  just^ause 
or  pravooation  on  the  part  of  the  owner*'  of  the  property  taken  or 
destroyed,  and  this  condition  does  not  operate  retrospectively 
upon,  the  rights  of  the  plaintiff  or  the  liabilities  of  the  defend- 
ants,   lb, 

4.  In  this  class  of  cases  the  court  has  not  been  disposed  to  accept  the 

uncorroborated  testimony  of  a  plaintiff  upon  a  material  question 
as  sufficient  proof  of  the  fact.    lb, 

5.  The  liability  which  the  Government  assumes  under  the  jurisdic- 

tional act  is  one  of  **gtuiranty"  and  the  conditions  upon  which 
the  guaranty  can  be  invoked  are  either  that  the  Indians  in  amity 
invaded  the  white  man's  coimtry  or  that  the  white  man  was 
lawfully  within  Indian  country.    P>, 

6.  A  survey  of  an  Indian  reservation  made  under  authority  of  the 

General  Land  Office  fixes  the  lines  which  will  control  the  cpurt 
when  a  question  arises  as  to  whether  a  claimant  was  within  or 
without  the  particular  reservation  at  the  time  of  alleged  depre- 
dation,   lb. 

7.  It  is  a  well-settled  rule  of  law  that  the  power  to  make  correct  surveys 

of  the  public  lands  belongs  exclusively  to  the  political  depart- 
ment of  the  Government,  and  the  courts  do  not  undertake  to 
control  their  action.    lb. 

JUEISDIOTION. 

1.  The  jurisdiction  conferred  on  the  Court  of  Claims  to  render  final 

judgment  in  certain  cases  is  different  from  its  statutory  juris- 
diction relative  to  references  of  bills  by  either  House  of  Congress. 
In  the  exercise  of  its  statutory  jurisdiction  to  investigate  and 
determine  facts  and  report  to  Osngress  the  authority  of  the  court 
is  conferred,  controlled,  and  limited  by  the  statutes — the  Tucker 
Act  and  the  Judicial  Code — and  the  court  must  take  notice  of  the 
limit  of  its  jurisdiction  in  either  case.     Montgormery  d  al,  574. 

2.  The  jurisdiction  of  the  Court  of  Claims  to  proceed  with  congressional 

references,  investigate  the  facts,  and  report  the  same  with  the 
conclusions  authorized  by  the  statute  is  not  controlled  by  its 
jurisdiction  to  proceed  to  judgment  in  cases  wherein  the  United 
States  are  defendants— the  two  jurisdictions  not  being  interde- 
pendent, but  distinct.    lb. 
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3.  The  statute  requires  the  Court  of  Claima  to  investigate  and  detennine 

the  facts  where  bills  are  referred  by  either  House  of  Congress,  and 
report  same  with  conclusions  sufficient  to  acquaint  the  Congress 
with  '*Uu  nature  or  character  of  the  daimant*$  demand"  and  "the 
amousUf  if  any,  legally  or  equitably  due  from  the  United  Statee"  in 
cases  where  the  bill  referred  provides  for  the  payment  of  a  claim 
legal  or  equitable.    lb. 

4.  The  conclusions  which  the  Court  of  Claims  is  directed  to  make  in 

cases  of  congressional  references  are  for  the  information  of  Con- 
gress, aud  in  determining  the  meaning  of  the  terms  **leffal  or 
equitable"  or  "the  amount  legally  or  equitably  due,*'  as  used  in  the 
statutes,  the  court  should  confine  itself  to  the  meaning  of  those 
terms  as  found  in  other  statutes  or  authoritative  decisions.    A. 

5.  While  Congress  might  confer  upon  the  Court  of  Claims  the  authority 

to  draw  conclusions  and  give  opinions  to  Congress  or  either  Honaa 
thereof  upon  the  question  of  whether  or  not  any  claim  though  not 
legal  or  equitable  in  the  judicial  sense  may  yet  be  of  a  moral, 
honorary,  or  just  nature  which  should  appeal  to  Congress  for  the 
claimant's  relief,  the  Coz^gress  has  not  by  the  Tucker  Act  or  by 
the  judicial  Code  bestowed  that  authority  upon  the  court,  and  the 
court  may  well  infer,  that  Congress  intends  that  the  court  diaO 
construe  the  terms  " legal  or  equitable"  and  "legally  or  equitably" 
in  the  sense  in  which  they  are  known  to  the  courts — their  juridical 
sense.    lb, 

6.  While  the  fact  that  the  Court  of  Claims  may  never  have  had  juris- 

diction to  render  judgment  in  a  particular  class  of  cases  does  not 
prevent  the  exercise  by  said  court  of  the  statutory  jurisdiction  in 
congressional  references,  such  fact  may  be  looked  to  in  ascer- 
taining whether  a  particular  claim  or  class  of  claims  are  legal  or 
equitable  claims.    lb. 

?•  The  Court  of  Claiois  in  construing  the  Bowman  Act  held  that  in  refer- 
ences thereunder  the  loyalty  of  the  claimant  was  jurisdictional, 
and  in  construing  the  Tucker  Act  held  that  in  references  under 
that  act  the  claimant's  loyalty  was  not  jurisdictional,  and  has 
proceeded  with  congressional  references  acoordii)g  as  the  xefer> 
ence  was  under  the  one  or  the  other  of  said  acts.    lb. 

8.  The  Judicial  Code  repealing  in  terms  the  Bowman  Act  has  y^  re- 
enacted  certain  of  its  provisions  (sec.  184,  etc.)  and  thereby  as  to 
some  classes  of  claims  referred  by  either  House  has  prescribed  a 
course  different  from  that  adopted  in  Tucker  Act  references.  It 
follows  that  in  a  reference  under  the  Judicial  Code  a  different 
course  is  prescribed  from  that  which  has  been  followed  under  a 
Tucker  Act  reference  in  some  claims  of  a  similar  nature.    lb. 

0.  In  cases  of  congressional  references  involving  bills  for  payment  of 
claims  for  "stores  and  supplies,"  and  perhaps  other  bills,  the 
Judicial  Code  requires  a  preliminary  investigation  into  the  ques- 
tion of  loyalty  and  makes  loyalty  of  the  claimant  ji 
thus  prescribing  a  different  course  in  references  under 
Code  from  that  followed  under  the  Tucker  Act.    lb. 
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10.  \Vhetlier  the  court  ehould  adopt  the  method  of  procedure  indicated 

by  the  Judicial  Code  in  all  references  coming  before  it,  whether 
under  the  Tucker  Act  or  the  Judicial  Code,  in  order  to  harmonize 
its  practice,  qustre.    lb. 

11.  Whether  section  299  of  the  Judicial  Code  affects  congressional  refer- 

ences so  as  to  prevent  the  court  from  taking  the  same  action  in 
Tucker  Act  references  heretofore  made  as  in  references  under  the 
Judicial  Code,  by  which  alone  bills  are  now  referred  to  the  court, 
especially  in  view  of  the  repealing  clause  of  the  Judicial  Code 
(sec.  297)  and  the  enactment  of  section  151,  quare,    lb, 

LAND  GRANT  ACT. 

1.  The  meaning  of  the  land-grant  act  is  not  to  be  restricted  to  the 

Regular  Army  nor  can  it  be  extended  to  include  the  National 
Guard  when  not  actually  in  the  service  of  the  United  States. 
Ala,  Ot.  Sou,  R,  R,  Co.,  522. 

2.  The  National  Guard  of  a  State  may  become  **troopt  of  the  United 

States^'  within  the  meaning  of  the  land-grant  act,  but  it  is  not 
the  potentiality,  but  the  acuality  of  being  in  the  service  con- 
templated by  the  Constitution  which  fixes  their  status  as  such 
''troops,"    lb, 

LEGISLATIVE  INTENT. 

1.  While  it  is  the  duty  of  the  courts  to  ascertain  the  meaning  of  the 

legislature  from  the  words  used  in  the  statute  and  the  subject 
matter  to  which  it  relates,  there  may  be  an  equal  duty  to  restrict 
the  meaning  to  general  words  whenever  it  is  found  necessary 
to  do  so  in  order  to  carry  out  the  legislative  intent.  C  dr  A, 
R.  R,  Co.,  463. 

2.  Where  words  or  terms  used  in  a  statute  are  ambiguous  or  are  found 

to  have  application  to  diverse  conditions  actually  arising,  their 
meaning  must  be  resolved  by  an  examination  of  and  the  com- 
parison of  the  doubtful  words  with  the  context  of  the  law,  con- 
sidering its  reason  and  spirit  and  the  inducing  cause  <rf  its 
enactment.    lb. 

LIMITATIONS. 

1.  The  general  statute  of  limitations  of  actions  in  this  court,  section  156 

of  the  Judicial  Code,  prescribes  that  a  claim  is  barred  unless  a 
petition  be  filed  **vnthin  six  years  after  the  daxm  first  accrued  ** 
and  is  not  inconsistent  with  a  section  of  the  Revised  Statutes 
which  fixes  the  limitation  for  a  particular  class  of  cases.  Ft.  Pitt 
Gas  Co.,  22i. 

2.  The  general  statute  of  limitations  for  actions  in  the  c6urt  is  not  appli- 

cable for  a  particular  class  of  cases  where  the  statute  has  fixed 
the  limitation  for  that  particular  class  of  cases.    16. 
8.  It  is  elementary  law  that  in  cases  of  mutual  accounts  the  statute 
of  limitations  commences  to  run  from  the  date  of  the  last  item 
on  either  side.    Sibley,  242. 
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4.  A  petition  undertaking  to  state  a  cause  of  action  widdi  aocraed 

more  than  six  yean  before  the  filing  of  the  petition,  and  not 
bringing  the  case  within  any  of  the  exceptionB  named  in  the 
statute,  does  not  state  an  action  within  the  jurisdiction  of  the 
court,  and  the  bar  of  the  statute  of  limitation  is  propeciy  raised 
by  demuixer.    iSeedi  4r  Co.,  381. 

LOYALTY. 

1.  The  effect  of  the  genenl  amnesty  and  pardon  gnmted  by  the  Ftosi- 

dent  of  the  United  States  December  25,  1868,  was  to  relieve  all 
persons  who  had  participated  in  the  Civil  War  from  any  imputa- 
tion of  disloyalty.    lAnooIn,  Admr,,  300. 

2.  While  loyalty  is  jurisdictional  in  the  Court  of  Claims,  a  claimant 

may  plead  loyalty  and  prove  the  averment  by  a  pardon,  or  ha 
may  allege  the  fact  ol  participation  in  the  Civil  War  and  in  com* 
nection  therewith  plead  the  effect  of  a  pardon.  Ih. 
8.  Congress  may  require  proof  of  loyalty  in  fact  as  distinguiflhed  from 
innocence  in  law  as  a  condition  precedent  to  the  juxisdicCaoa 
of  courts  without  regard  to  pardon.    Ih, 

MILITIA. 

1.  The  Secretary  of  War,  under  the  act  of  1903,  as  amended  by  the 
act  of  1906,  is  authorized  to  provide  for  participation  by  the 
Organized  Militia  in  the  encampment,  maneuvers,  and  fidd 
instructions  of  any  part  of  the  Regular  Army,  on  request  of  the 
governor  of  the  State  concerned.    Ala.  Gt.  Sou,  R.  R.  Cb.,  522. 

5.  The  right  of  control  ci  the  militia  by  the  respective  States  and  their 

right  to  legislate  regarding  the  militia  has  been  fully  recognized 
by  the  courts,  both  rights  being  concurrent  with  that  of  the 
Congress  within  constitutional  limitations,  to  legislate  regarding 
it  and  its  control,  the  right  of  the  State  yielding  to  the  superior 
right  of  Congress  acting  within  said  limitations.  lb, 
8.  Congress  may  "provide  for  calling  forth  the  militia  to  exeeuU  (he  lawe 
of  ihe  Dhton,  tuppreM  inturrecticnM^  and  repel  mvoftons,''  and 
the  authority  to  call  forth  the  militia  has  heea  exclusively 
vested  in  the  President.    lb, 

4.  The  President  is  Commander  in  Chief  of  the  Army  and  Navy  of 

the  United  States,  and  of  the  militia  of  the  several  States  whoi 
called  into  the  actual  service  of  the  United  States.    Ih. 

5.  The  Federal  Constitution  clearly  distinguishes  between  the  Army 

and  Navy  on  the  one  hand  and  the  militia  upon  the  other.  The 
latter  may  be  called  forth  by  the  President  for  specific  purposes, 
and  when  so  called  forth  and  assembled  comes  under  the  con* 
trol  of  and  into  the  service  of  the  United  States.    lb. 

6.  Section  15  of  the  act  oi  1903  implies  a  distinction  between  "the 

troops  of  the  United  States"  stationed  at  a  military  post  and 
"the  mUiHa  temporarily  encamped"  there  for  instruction,  in  its 
provision  that  tiie  regular  commander  of  the  post  shall  remain 
in  command  without  regard  to  the  rank  ol  the  commanding 
officen  of  the  militia  present.    lb. 
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7.  Under  the  Gonstitation  and  military  laws  of  Alabama  and  Miaeia- 

flippi  the  active  militia  or  National  Guard  is  enrolled  for  certain 
specific  puiifioee,  and  while  so  enrolled  as  soldiers  of  the  State 
they  are  not  "troops"  within  the  meaning  of  section  10,  article 
1,  of  the  Federal  Constitution.    lb, 

8.  The  National  Guard  of  a  State  may  become  "troops  of  the  United 

States"  within  the  meaning  of  the  land-grant  act,  but  it  is  not 
the  potentiality,  but  the  actuality  of  being  in  the  service  con- 
templated by  the  Constitution  which  fixes  their  status  as  such 
"troops."    lb. 

MISTAKE. 

1.  Wliere  the  relief  is  sought  upon  the  ground  of  mistake  alone,  there 

being  no  fraud  or  questionable  conduct,  the  mistake  must  be 
mutual  and  not  merelyt  he  mistake  of  one  of  the  parties.  Lind,, 
635. 

2.  The  proof  of  the  mutual  mistake  which  is  relied  on  to  refonn  a  writ- 

ten instrument  must  refer  to  a  mistake  which  both  parties  made 
when  they  executed  it  and,  therefore,  to  some  agreement  between 
them  which  is  not  correctly  expressed  in  the  written  instrument. 
lb, 

8.  The  reformation  of  written  contracts  for  fraud  or  mistake  is  an 
ordinary  head  of  equity  jurisdiction,  and  this  court  has  jurisdic- 
tion under  the  statute  to  re-form  contracts  as  courts  of  equity 
may.    lb, 

4.  Where  the  agreement,  as  reduced  to  writing,  omits  or  contains  terms 
or  stipulations  contrary  to  the  common  intention  of  the  parties 
the  instrument  will  be  corrected  so  as  to  make  it  conform  to 
their  real  intent.    lb, 

MOTIONS. 

1.  It  is  an  established  rule  in  this  court  that  a  motion  dismissing  a 
case  is  out  of  the  jurisdiction  of  the  court  unless  brought  to  its 
attention  during  the  term  in  which  the  order  of  diwuiasal  is 
made,  unleee  for  some  reason  it  is  shown  that  the  order  of  dis- 
missal was  void,  and  the  court  will  not  indulge  in  the  practice 
of  allowing  a  discontinuance  or  dismissal  coupled  with. any 
right  of  restoration  to  the  docket,     lie  Mulling  379. 

NAVIGABLE  STREAM. 

1.  The  Monongahela  River  was  and  is  a  navigable  stream.    The  tech- 

nical title  to  the  bed  of  the  river  was  either  in  the  State  or  in  the 
riparian  owner,  but  the  riparian  plaintiff  had  no  title  superior  to 
that  of  the  State.    Hood,  669. 

2.  Where  a  State  grants  a  franchise  for  the  construction  of  a  dam  in  a 

navigable  stream  to  create  water  power  with  which  to  operate  a 
mill,  the  right  granted  is  not  such  as  to  entitle  a  party  to  com- 
pensation from  the  Government  for  the  destruction  of  said  water 
power  in  improving  the  river  for  navigation.    lb. 
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3.  Where  any  part  of  the  mill  itself  coiutitates  an  obetniction  00  as  to 

interfere  with  the  dominant  right  of  navigation,  such  use  of  the 
bed  of  the  river  may  be  forbidden.  The.destruction  of  the  prop- 
erty under  such  circumstances  would  not  constitute  a  taking 
within  the  meaning  of  the  Fikth  Amendment.    Ih. 

4.  The  franchise  for  which  compensation  is  claimed  should  be  dassed 

as  a  claim  in  the  nature  of  an  incorporeal  hereditament  The 
alleged  franchise  was  the  right  to  maintain  for  use  the  mllldam 
which  plaintiff  acquired  from  his  grantor,  but  this  franchise  was 
subject  to  the  right  of  the  Goyemment  to  improve  the  river  for 
navigation.    Ih. 

5.  Where  a  party  is,  by  the  State,  granted  the  right  to  construct  a  mill- 

dam  in  a  navigable  stream,  Uiere  is  nothing  inheritable  in  such  a 
grant  and  no  right  of  property  vested  in  the  first  grantee  or  any 
of  his  assigns.    lb. 

6.  Where  the  State  of  Viiginia  grants  the  rig^t  to  construct  a  milMiw 

in  a  navigable  stream  and  the  State  reserved  the  ri^t  to  with- 
draw assent  for  the  use  of  the  privil^e  at  any  time,  the  act  reserv- 
ing the  right  to  the  State  inured  to  the  benefit  of  the  National 
Government  under  the  constitutional  power  to  regulate  com- 
merce between  the  States.    lb. 

7.  Where  in  improving  a  river  for  navigation  the  Government  causes 

the  waters  of  the  stream  to  back  up  and  destroy  the  water  power 
created  by  the  dam  constructed  in  the  bed  of  the  stream,  the  Gov- 
ernment IS  not  liable  for  the  destruction  or  said  water  power.    lb. 
NAVY. 

1.  The  provision  of  the  Navy  pay  act  of  May  13, 1908, 35  Stai.  L.,  188, 

considered  in  connection  with  the  provision  of  the  Navy  Regu- 
lations relating  to  the  rank  "of  aid»"  is  unambiguous  and  en- 
titles a  naval  officer  serving  at  sea  as  aid  to  a  rear  admiral  of  the 
senior  nine  to  the  additional  compensation  provided  by  the  said 
act  of  May  13, 1908.     Jones,  16. 

2.  The  Navy  Regulations  may  designate  the  rank  "of  aids"  when  the 

statute  has  made  appropriations  for  their  pay.    lb. 

3.  Where  an  officer  of  more  than  fiv^  years'  service  in  the  Navy  served 

at  sea  under  competent  orders  as  aid  to  a  rear  admiral  of  the 
lower  nine,  he  is  entitled  to  the  additional  compensation  pro- 
vided by  the  Navy  pay  act  of  May  13,  1908.  35  Stat.  L.,  188. 
Holmes,  70. 

4.  The  credit  of  five  years'  constructive  service  to  which  officers  enter- 

ing the  Navy  from  civil  life  are  entitled  under  the  Navy  person- 
nel act  is  in  addition  to  actual  service  which  may  have  been 
rendered  under  a  prior  appointment.    QuUmtUe,  188. 

5.  Where  retirement  from  the  public  service  is  in  good  faith  and  the 

same  party  is  thereafter  appointed  to  service  in  the  Navy,  such 
appointment  is  from  civil  life  and  the  officer  so  appointed  is 
entitled  to  credit  for  five  years*  constructive  service  under  the 
Navy  personnel  act.    lb. 
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6.  The  act  of  May  13, 1908, 35  Stat.  L.,  128,  limits  the  time  during  which 

paymaster's  clerks  shall  receive  pay  to  the  period  when  they 
shall  be  ''on  diUy,^*  while  the  amendment  by  the  act  otJune  24, 
1910,  36  Stat.  L.,  606,  provides  that  they  shall  be  paid  *'whiU 
holding  appointment  in  aooordixnce  with  law,**    Poorer  192. 

7.  Where  it  appears  that  the  order  was  to  ** proceed  to  your  home  in 

the  United  States^  and,  upon  your  arrival  at  your  home,  your 
appointment  as  paymaster's  clerk  in  the  Navy  is  revoked,**  such 
pajrmaster's  clerk  is  entitled  to  compensation  until  he  arrives  at 
his  home  under  the  decision  in  the  case  of  Davis  v.  2^  United 
States,  47  0.  Cls.,  195.     Calongne,  240. 

8.  There  is  no  act  of  Congress  or  Navy  regulation  authorizing  the 

payment  of  travel  expenses  of  an  officer  while  traveling  for 
the  interests  of  the  service,  unless  by  order  of  an  officer  having 
the  authority  to  make  such  order.    Gore,  251. 

9.  Where  a  contract  officer  of  the  Navy  is  furloughed  during  the 

pendency  of  an  investigation  of  his  accounts,  and  he  removes 
himself  from-  the  station  of  his  vessel,  and  without  authority 
boarded  a  ship  at  Manila  for  his  home  .in  the  United  States,  he 
is  not  entitled  to  pay  and  travel  allowances  after  he  was,  by  proper 
orders,  relieved  from  official  duty.    Ih. 

10.  Where  a  contract  officer  of  the  Navy  abandoned  his  place  of  serv- 

ice without  orders,  it  is  conclusive  that  such  contract  officer 
considered  his  contract  with  the  Government  at  an  end,  and 
he  is  entitled  to  no  further  remuneration  from  the  Govern- 
ment,   lb, 

11.  The  service  as  a  cadet  at  the  Naval  Academy  constitutes  service 

during  the  Civil  War  within  the  meaning  of  the  act  of  March  3, 
1899,  30  Stat.  L.,  1007,  allowing  him  to  retire  with  the  rank  and 
pay  of  the  next  higher  grade.    Moser,  285. 

12.  Under  the  provisions  of  article  1751  of  Uie  Navy  Regulations  pay- 

masters' clerks  are  officers  of  the  Navy  in  the  constitutional 
sense  so  as  to  entitle  them  to  the  mileage  allowed  in  the  act  of 
March  3, 1901,  31  Stat.  L.,  1029.    Katser,  294. 

13.  Under  section  1571,  Revised  Statutes,  the  term  *\*essels  employed 

by  authority  of  law**  is  restricted  to  vessels  owned  or  otherwise 
engaged  in  the  Government  service,  and  travel  under  orders 
by  naval  officers  upon  a  merchant  vessel  is  not  sea  service 
within  the  meaning  of  that  statute.     McGowan,  454. 

14.  Where  an  officer  of  the  Navy  was  detailed  to  sea  duty,  which  necessi- 

tated a  journey  by  sea  on  a  merchant  vessel  to  reach  the  place 
appointed  for  such  duty,  he  is  not  an  officer  ^*  detailed  to  shore 
duty  beyond  the  Has**  within  the  meaning  of  section  13  of  the 
Navy  personnel  act.  30  Stat.  L.,  1007.  lb, 
16.  Where  an  assistant  surgeon  in  the  Navy,  under  proper  orders,  per- 
formed services  in  China  with  the  United  States  Marines,  such 
services  were  shore  duties  and  not  duties  at  sea.  Thompson^ 
459. 
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16.  Where  an  aaaistaiit  sargeon  in  the  Navy  travelB  under  orders  as  a 

passenger  on  a  United  States  naval  vessel  from  China  to  readi 
an  assignment  to  duty  in  the  Philippine  Islands  he  is  not  per- 
fonning  sea  service  and  is  only  entitled  to  shore  pay.    lb. 

17.  Where  an  assistant  surgeon  in  the  Navy  performed  shore  duty 

beyond  the  seas  pursuant  to  an  order  detailing  him  for  such 
duty  he  is  entitled  to  the  10  per  cent  additional  compensation, 
calculated  on  the  basis  of  his  maximum  pay.    lb, 

18.  While  an  assistant  suigeon  in  the  Navy  is  on  duty  at  a  naval  hospital 

in  the  Philippine  Islands  he  is  performing  shore  duty  beyond 
the  seas.    lb. 

19.  Where  a  lieutenant  of  the  Navy  serves  as  aid  to  a  rear  admiral  on 

duty  as  commandant  at  a  navy  yard,  such  aid  is  entitled  to  the 
additional  pay  provided  for  by  the  act  of  May  13, 1908.  Frudd, 
670. 

20.  Where  the  Secretary  of  the  Navy  by  orders  directs  a  lieutenant  of  the 

}!l9kyy"tor€poHtotheeommand(mtofthen(nyyard  *  •  •  for 
tuth  duly  OM  he  may  aaign  you  *  *  *''  and  the  commandant, 
a  rear  admiral,  details  the  lieutenant  to  duty  as  his  aid,  the  lieu- 
tenant is  entitled  to  additional  compensation  provided  for  aids 
under  the  act  of  May  13, 1908.    lb. 

21.  Where  there  is  lack  of  harmony  in  the  statutes  and  Navy  Begnlft> 

tions,  and  the  language  of  the  statute  is  plain  and  umbmbiguoua, 
the  court  will  not  go  beyond  the  words  of  the  statute  for  its  con> 
struction.    lb. 

NEGLIGENCE. 

1.  In  time  of  war  and  in  conflicts  with  Indians,  horses,  if  killed  or 

captured  without  n^ligence  or  undue  careleasnees  on  the  part 
of  their  owners,  will  be  paid  for  by  the  Government,  under 
section  3482  of  the  Revised  Statutes.    Sibley,  242. 

2.  Where  it  is  not  shown  that  the  safety  of  the  horse  was  propeiiy  pro- 

vided for  by  the  keeper  who  was  a  representative  and  agent  of 
the  owner,  and  for  whose  conduct  and  acts  he  is  responalble, 
the  plaintiff  is  not  entitled  to  recover.    lb. 

OVERFLOW. 

1.  The  submerging  of  plainti£F's  land  as  a  result  of  the  construction  of 

the  lock  and  dam  and  the  impounding  of  the  water  was  a 
"taking"  thereof  by  the  defendants.    FerreU,  222. 

2.  Where  the  plaintiff  owned  the  land  at  the  time  of  the  "taking,"  but 

subsequently  sold  and  conveyed  it  before  filing  the  petition 
herein  to  a  third  party  describing  it  in  his  deed  to  that  party  by 
metes  and  bounds,  which  included  his  remaining  land  and  that 
which  had  been  submeiged  and  taken  as  well,  and  the  action  is 
for  the  entire  damages,  the  suit  should  be  brought  in  the  nameol 
the  owner  at  the  time  of  the  *  *  taking  "  and  not  by  his  grantee.    lb. 
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PARDON. 

1.  An  allegation  that  the  owner  of  cotton  taken  under  the  captured  or 

abandoned  property  act  was  pardoned  for  any  aid  to  rebellion 
during  the  Civil  War  is  a  compliance  with  section  159  of  the 
Judicial  Code  requiring  an  allegation  of  continuous  loyalty,  fol- 
lowing Linooln^  Admr,,  v.  The  United  States,  Houeton^  Admr., 
318. 

2.  Under  the  consbruction  of  the  original  statutes  relating  to  loyalty 

the  Supreme  Court  decided  that  proof  of  loyalty  in  fact  was  not 
essential  where  pardon  was  shown,  and  distinguished  between 
disloyalty  in  ^t  and  innocence  in  law.    Lincoln,  Admr,,  300. 

3.  The  requirements  of  section  159  of  the  Code  requiring  a  claimant  to 

allege  that  he  had  never  given  aid  to  rebellion  are  met  by  allega- 
tion and  proof  of  pardon  for  any  acts  of  disloyalty  committed 
during  the  Civil  War,  and  for  that  purpose  the  general  amnesty 
granted  December  25,  1868,  furnishes  sufficient  proof  and  the 
court  takes  judicial  notice  of  the  amnesty.    lb, 

4.  The  effect  of  the  general  amnesty  and  pardon  granted  by  the  Presi- 

dent of  the  United  States  December  25,  1868,  was  to  relieve  all 
persons  who  had  participated  in  the  Civil  War  from  any  impu- 
tation of  disloyalty;  and  while  loyalty  is  jurisdictional  in  the 
Court  of  Claims  a  claimant  may  plead  loyalty  and  prove  the 
averment  by  the  said  pardon,  or  he  may  allege  the  fact  of  par- 
ticipation in  the  Civil  War  and  in  connection  therewith  plead 
the  said  effect  of  the  pardon.  lb, 
6.  The  confiscation  acts  were  penal,  and  the  abandoned  or  captured 
property  act  was  remedial;  but  under  the  former  the  presidential 
pardon  had  the  force  of  public  law. 

PATENTS. 

1.  The  circumstances  attending  a  transaction  involving  the  use  of  a 

patented  device  about  which  an  implied  contract  therefor  arises, 
must  indicate  much  more  than  mere  consent  to  its  use  upon  the 
part  of  the  patentee.    Famham,  20. 

2.  Where  the  defendants  disclaim  having  used  the  patented  article  and 

foUow  this  assertion  with  a  positive  daim  of  invention,  declining 
to  concede  either  use  or  ownership,  the  elements  of  mutuality  are 
lacking.    lb. 

3.  Where  the  existence  of  the  essential  elements  out  of  which  an  implied 

contract  arises  is  a  subject  of  disputation,  the  defendants  can  not 
be  precluded,  simply  because  the  United  States  is  involved,  from 
showing  by  positive  proof  a  situation  that  in  itself  precludes  the 
idea  of  mutuality  or  recognition  of  plaintiff's  patent.    lb. 

4.  This  court  is  without  jurisdiction  to  iovalidate  a  patent;  its  judg- 

ments do  not  assume  to  do  so.    lb. 

5.  Where  the  invention  claimed  is  no  more  than  the  employment  of 

elements  old  in  the  art  to  accomplish  a  new  purpose  or  result  the 
invention  is  limited  specifically  to  the  details  of  one's  claims.  lb* 
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6.  To  be  patentable  an  idea  or  discovery  must  not  only  possees  novelty 

and  utility,  but  it  must  be  the  product  of  inventive  faculties  aa 
well.    lb, 

7.  Where  the  jurisdiction  of  the  court,  as  well  as  plaintififs  ri^t  to 

recover,  depends  upon  the  use  of  the  alleged  invention  under 
such  circumstances  as  to  warrant  an  implied  contract  therefor  the 
use  of  the  plaintiff's  invention  must  be  established.    lb. 

POST-OFFICE  CASES. 

1.  Where  during  the  period  between  January  1, 1904,  and  December  6, 

1909,  post^ffice  clerks  were  assigned  to  duties  without  any  formal 
transfer  from  one  branch  of  the  service  to  the  other,  for  such 
periods  deemed  expedient  by  the  department,  said  clerks  are  not 
entitled  to  recover  additional  compensation  for  such  diange  of 
emplojrment  or  for  overtime  work  under  the  decision  of  this  couzi 
in  ^e  case  of  Post  v.  U.  8.,  27  C.  of  Cls.,  224,  which  was  affirmed 
by  the  Supreme  Court,  148  U.  S.,  132.     WelU,  48. 

2.  Where  a  postal  clerk  is  lawfully  employed  in  work  that  is  not  incon- 

sistent with  his  general  business  under  his  general  employment 
as  a  postal  clerk,  he  remains  a  postal  clerk  and  only  entitled  to 
compensation  as  such.    Tb. 

8.  Whether  this  doctrine  should  be  applied  to  the  extent  of  saying  that 

during  such  time  as  a  postal  clerk  may  be  assigned  to  and  actually 
performing  the  work  of  a  letter  carrier  he  can  not  receive  extra 
pay  for  overtime  work  is  not  decided  in  this  case.    lb. 

4.  By  the  act  of  July  2,  1838,  5  Stat.  L.,  283,  every  railroad  in  the 
United  States  then  or  thereafter  completed  was  declared  to  be 
**a  post  route,**  and  the  Postmaster  (General  was  directed  to 
''cause  the  mails  to  be  transported  thereon,  provided  he  can  have 
it  done  upon  reasonable  terms  and  not  pay  therefor  in  any  in* 
stance  more  than  25  per  cent  over  and  above  what  similar  trans- 
portation would  cost  in  post  coaches."    C.  if  A.E.R.  Co.^  463. 

6.  By  the  act  of  January  25, 1839, 5  Stat.  L. ,  314,  a  limit  of  not  exoeedipg 
$300  per  mile  per  annum  was  placed  upon  the  pajrment  to  railroad 
companies  "for  the  conveyance  of  one  or  more  daily  mails  upon 
their  roads."    lb. 

6.  By  the  act  of  February,  1845, 5  Stat.  L.,  738.  the  Postmaster  General 

was  authorized  to  "divide  the  ndlroad  routes  *  *  *  into 
three  classes,  according  to  the  size  of  the  mails,  the  speed  with 
which  they  are  conveyed,  and  the  importance  of  the  service " 
with  the  railroads  for  transporting  the  mails  without  advertisiDg 
for  bids.    lb, 

7.  Wliere  the  statute  authorized  the  Postmaster  General  to  divide  the 

postal  routes  into  three  classes  and  fixed  the  maximum  rate  he 
could  pay  for  the  transportation  of  the  three  respective  classes  of 
mail,  but  left  the  classification  thereof  to  his  discretion,  the  appli- 
cation of  the  rules  provided  by  the  act  was  also  to  be  made  by  the 
Pos  tmas  ter  Creneral . 
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8.  Where  the  statute  authorized  a  readjufltment  of  the  compensation 

lor  transporting  the  mails  upon  **the  eondUiom  and  UrrM** 
mentioned  therein  and  one  of  these  conditions  is  that  in  the 
matter  of  weights  the  statutory  rule  shall  be  used  to  find  the 
average  weight  of  the  mails  carried  per  day,  the  aggregate  of 
^^the  actual  weighings  of  the  maili  for  tuch  a  number  qf  euecestive 
working  days  not  U$$  than  thirty ,"  as  the  Postmaster  General 
may  direct,  furnishes  the  dividend,  the  number  of  successive 
working  days  so  used  furnishes  the  divisor,  and  the  quotient 
the  average  daily  weight  of  the  mails  carried  per  day.    lb. 

9.  Where  the  ascertainment  of  the  average  weight  of  the  mails  carried 

per  day  by  the  departmental  method  was  because  of  discretion- 
ary  power  granted  by  the  statute,  that  discretion  must  be  held  to 
have  existed  in  each  successive  Postmaster  General  and  still  to 
continue.    lb, 

10.  Where  the  statute  prescribed  a  method  for  ascertaining  the  average 
weight  of  mails  per  day  carried  on  railroad  routes  and  fixed  the 
maximum  rate  of  pay  which  the  Postmaster  General  was  author- 
ised to  pay  and  authorized  contracts  with  the  carriers  for  four- 
year  periods  based  upon  the  transportation  of  average  weights, 
the  statutory  method  of  ascertaining  the  average  weights  was 
obligatory  on  the  parties  and  the  price  could  not  be  greater  than 
the  maximum  rate  named  in  the  statute,  but  could  be  lees.    lb, 

U.  When  the  question  of  the  average  weight  of  the  mails  carried  per 
day  was  fixed  it  became  one  of  contract  between  the  Govern- 
ment and  the  roads  carrying  the  mails.    lb. 

12.  Where  matters  of  such  grave  importance  as  the  transportation  of  the 
mails  are  involved  it  ib  of  prime  importance  that  the  terms  and 
regulations  as  between  the  carriers  and  the  Government  should 
be  known,  and  the  plaintiff  having  the  rig^t  to  refuse  the  terma 
offered  should  be  held  to  the  effect  of  his  action  in  proceeding 
with  the  performance  of  the  work  and  receiving  payments  based 
upon  the  department's  understanding  of  the  contract.    lb. 

PRACTICE  AND  PLEADING. 

1.  It  has  been  often  decided  in  this,  as  well  as  in  the  Supreme  Court, 
that  the  forma  of  pleading  in  tiiie  Court  of  Claims  do  not  preclude 
a  plaintiff  from  recovering  that  which  is  justly  due  him  upon  the 
fticts  stated  in  the  petition  and  proven,  although  there  be  no 
count  in  the  petition  on  the  implied  contract.     Wood,  119. 

S.  A  pleading  is  always  to  be  taken  more  strongly  against  the  pleader, 
and  where  the  petition  fails  to  show  1}iat  the  defendants  agreed 
to  do  the  dredging  or  to  have  it  done  so  as  not  to  interfere  with 
or  delay  the  plaintiff's  work,  it  does  not  state  a  cause  of  action. 
N.  J.  F.  dc  M,  Co.,  235. 
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3.  There  are  no  settled  rules  of  pleading  in  tbe  Court  of  daims,  and 
petitions  are  allowed  whidi  show  that  the  plaintiff  has  a  daim, 
whether  it  be  artificially  drawn  or  not,  but  ^ere  it  is  apparent 
that  the  plaintiff  must  recover,  if  at  all,  under  the  terms  of  the 
contract  which  is  set  out  in  or  attadied  to  the  petition,  the 
question  of  the  right  of  recovery  may  be  and  often  is  properij 
presented  by  demurrer.    lb. 

PUBLIC  LANDS. 

1.  It  is  a  well-eettled  rule  of  law  that  the  power  to  make  coirect  survvyi 
of  the  public  lands  belongs  exclusively  to  the  political  d^Mxt- 
ment  of  the  Government,  and  the  courts  do  not  undertake  to 
control  their  action.    French,  337. 

PUBLIC  OFFICERS. 

1.  When  a  person  is  elected  or  apix)inted  to  a  public  office  he  is  usually 

required  by  law  to  do  some  act  preparatory  to  assuming  its  duties 
as  well  as  to  signify  its  acceptance,  and  this  is  usually  tenned 
qualification.  When  this  is  done  he  is  invested  with  iJie  oflloe, 
and,  in  the  absence  of  any  rule  or  r^^lation  to  the  contrary,  ia 
entitled  to  its  emoluments.    Poorey  192. 

2.  It  is  a  well-settled  doctrine  that  one  who  deals  with  a  Government 

official  is  bound  to  know  the  extent  of  his  authority.    Lind^  635. 

PUBLIC  POLICY. 

1.  It  is  against  public  policy  to  enforce  a  contract  between  two  partiea 
where  the  consideration  involved  the  violation  by  one  party, 
as  agent,  of  a  duty  he  owed  his  principal  to  act  for  and  represent 
the  latter.    Mid^an  Steel  Box  Co,,  42L 

QUANTUM  MERUIT. 

1.  Where  a  suit  is  predicated  upon  a  written  contract  it  is  within  the 

province  of  the  court  to  award  judgment  as  upon  a  quantum 
meruU.    Crocker,  trustee,  85. 

2.  A  parol  agreement  wholly  or  partly  executed  on  one  side  gives  the 

party  performing  the  right  to  recover  the  fair  value  of  his  property 
or  services  as  upon  a  quantum  merhU,     Wood,  119. 

REFEREE. 

2.  In  the  absence  of  a  rule  of  this  court,  such  proceedings  will  be  gov- 

erned by  the  rules  in  similar  cases  governing  references  to  referees 
and  masters  adopted  by  other  Federal  courts. 

3.  A  referee's  conclusions  can  not  be  assailed  by  evidence  which  was  not 

in  the  record  when  the  report  was  made  without  first  obtaining 
the  permission  of  the  court    Johnson,  8. 

RES  JUDICATA. 

1.  Where  claims  are  withdrawn  or  withheld  from  the  consideration  of 
the  court  in  a  prior  action  and  the  former  judgment  is  plead,  it 
must  appear  that  the  cause  of  action  formerly  considered  was 
capable  of  severance,  or  the  rule  of  res  judicata  will  apply, 
Pof(,105. 
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2.  The  fundamental  baaia  for  the  determination  of  reg  adjudieiUa  is  the 

idea  of  repofle.  It  intervenes  to  prevent  a  multiplicity  of  saits 
and  attaches  permanent  stability  to  the  judgment  rendered  in  a 
given  controversy  and  covers  every  xx)int  involved.    lb, 

3.  When  a  suit  has  been  tried  in  a  court  of  competent  jurisdiction  it  is 

a  l^gal  presumption  amounting  to  a  conclusion  that  every  issue 
of  lav  involved  in  it  has  been  tried  and  decided  and  the  rule 
of  rea  judicata  is  applicable.    Moser,  285. 

STATUTES. 

1.  Section  161  of  the  Judicial  Code  provides  that  in  cases  refened  there- 

under that  if  the  court  **hasjuri$dietum  to  render  judgment  or  decree 
thereon  U  thaU  proceed  to  do  eo^  This  provision  of  the  statute 
has  been  many  times  before  the  court  and  it  has  uniformly  been 
held  to  be  mandatory.    Poet,  105. 

2.  Under  the  act  of  January  9,  1903,  St  Stat.  L.,  764,  the  plaintiff  had 

but  one  right  of  action  and  it  embraced  all  the  illegal  exactions 
made  by  the  Government  on  any  and  all  importationa  the  firm 
had  made,  and  it  could  not  be  split  or  severed.    lb. 

3.  The  act  of  May  13, 1908, 36  Stat.  £.,  1X8,  limits  the  time  during  which 

paymaster's  clerks  shall  receive  i>ay  to  the  period  when  they  shall 
be  "on  duiy,^*  while  the  amendment  by  the  act  of  June  24, 1910, 
86  Stat  L.,  606,  provides  that  they  shall  be  paid  "vMe  holding 
appointment  in  accordance  with  law,**    Poore,  192. 

4.  The  general  statute  of  limitations  of  actions  in  this  court,  section  156 

of  the  Judicial  Code,  prescribes  that  a  claim  is  barred  unless  a 
petition  be  filed  **  within  nr  yeare  after  the  claim  firet  accrued**  and 
is  not  inconsistent  with  a  section  of  the  Eevieed  Statutee  which 
fixes  the  limitation  for  a  particular  class  of  cases.  Ft.  Pitt  Oae 
Co.,  224. 

5.  Statutes  in  pari  materia  are  to  be  construed  together,  and  repeals  by 

implication  are  not  &vored  if  the  acts  can  reasonably  stand 
together.    lb. 

6.  The  general  statute  of  limitations  for  actions  in  the  court  Is  not 

applicable  for  a  particular  class  of  cases  where  the  statute  has 
fixed  the  limitation  for  that  particular  class  of  cases.    lb. 

7.  Sections  161  and  216,  Revised  Statutes,  authorizes  the  head  of  each 

department  to  prescribe  regulations,  not  inconsistent  with  law, 
for  the  government  of  his  department,  and  it  is  conclusively 
settled  that  the  acts  of  the  heads  of  departments,  within  the 
scope  of  their  respective  duties,  are  treated  as  the  acts  of  the 
President.    Maxwell,  262. 

8.  The  service  as  a  cadet  at  the  Naval  Academy  constitutes  service 

during  the  Civil  War  within  the  meaning  of  the  act  of  March  3, 
1899,  SO  Stat.  L.,  1007,  allowing  him  to  retire  with  the  rank  and 
pay  of  the  next  higher  grade.    Moeer,  285. 

9.  Under  the  provisions  of  article  1751  of  the  Navy  Regulations  pay- 

masten*  clerks  are  officers  of  the  Navy  in  the  constitutional 
sense  so  as  to  entitle  them  to  the  mileage  allowed  in  the  act  of 
March  3, 1901,  SI  Stat.  L.,  1029.    Katm,  294. 
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10.  Q«n«nl  proviBioiia  of  statutes  lelating  to  the  Court  of  Chdms  cm 
not  be  applied  mdiacnmiuately  to  all  of  its  juiiadictioiia.  Xm- 
eoln  admW,  300. 

U.  SectioDB  159,  100»  and  161  (rf  the  Judicial  Code  are  penonal  din- 
bility  statutes,  which  deal  incideiitally  with  property  ri^ts^ 
and,  being  enactments  of  fonner  statutes,  are  to  be  coostnied  as 
the  original  statutes  were  construed  by  the  Supreme  Court    A. 

12.  Under  the  construction  of  the  original  statutes  relating  to  lo3ralt7  the 

Supreme  Court  decided  that  proof  of  loyalty  in  fact  was  not 
essential  where  pardon  was  shown,  and  distinguished  between 
disloyalty  in  fact  and  innocence  in  law.    lb, 

13.  The  requirements  of  section  159  of  the  code  requiring  a  claimant  to 

allege  that  he  had  never  given  aid  to  rebellion  are  met  by  alle- 
gation and  proof  of  pardon  for  any  acts  of  diabyalty  committed 
during  the  Civil  War,  and  for  that  purpose  the  genenl  amnes^ 
granted  December  25,  1868,  furnishes  sufficient  proof  and  the 
court  takes  judicial  notice  of  the  amnesty.    Ih, 

14.  Section  159  of  the  Judicial  Code  is  a  permanent  statute  of  present  as 

well  as  prospective  operation,  and  is  not  to  be  confined  to  acts 
trsnapiring  during  the  Civil  War.    Ih, 

15.  The  confiscation  acts  were  penal,  and  the  abandoned  or  d^tnied 

property  act  was  remedial;  buf  under  the  former  the  presidenttat 
pardon  had  the  force  of  public  law.    lb, 

16.  In  construing  statutes  the  intention  of  Congress  is  to  be  given  effect, 

and  this  is  generally  derived  from  the  language  used.  The 
debates  in  Congress  on  the  passage  of  an  act  do  not  determine 
this  intention.    lb. 

17.  Section  3744  of  the  Revised  Statutes  and  the  practice  of  tiie  de- 

partments to  which  it  is  applicable  makes  the  kind  of  con- 
tract here  Involved  nit  ffenerU,  and  the  ordiiury  rules  of  law 
as  to  waiver  of  rights  by  signing  the  contract  and  beginning 
work  thereunder  should  not  be  applied.    Am,  Dredging  Co.,  350. 

18.  Under  section  1571,  Revmi  StatuUM,  the  term  "vesddi  empUnged 

by  mUhority  of  law**  is  restricted  to  vessels  owned  or  other- 
wise engaged  in  the  Government  service,  and  travel  under 
orders  by  naval  officers  upon  a  merchant  vessel  is  not  sea  service 
within  tiie  meaning  of  that  statute.    MeChwan,  454. 

19.  Where  an  officer  of  the  Navy  was  detailed  to  sea  duty,  whidi  ne- 

cessitated a  journey  by  sea  on  a  msfchant  vessel  to  reach  the 
place  appointed  for  such  duty,  he  is  not  an  officer  ^*  detailed 
to  than  duty  beyond  ihe  teas"  within  ih»  m^^wing  of  section 
13  of  the  Navy  personnel  act.  SO  SUd.  X.,  1007.— -Ih^ 
20*  Where  a  plaintiff  seeks  to  recover  back  port  charges  levied  against 
his  vessel  by  custom  authorities  of  the  Fhilippinee  upon  the 
theory  aUeged  by  him  that  the  vessel  was  exempt  upon  the 
provisions  of  section  15  of  the  act  of  March  3,  1905,.  33  Stats., 
928,  he  must  show  that  the  vessel  bebi^ed  to  or  wasenployed 
in  the  aervice  of  the  United  States,    Lind^  fOI^ 
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21.  Independent  of  the  wishes  of  the  parties,  the  thirteenth  section  of 
the  act  of  March  3, 1887,  H  Stat.  L,,  aOS,  now  section  151  of  the 
Judicial  Code,  is  mandatory  for  the  rendition  and  entry  of  judg- 
ment by  the  court.  The  rendition  of  such  judgment  does  not 
preclude  the  court  from  making  report  to  Congresi  according 
to  law.    Hood,  669. 

STATUTORY  CONSTRUCTION. 

1.  In  the  consideration  of  a  doubtful  and  ambiguous  law  the  contem- 

poraneous construction  of  those  who  were  called  upon  to  act 
thereunder  and  were  appointed  to  carry  its  provisions  into 
effect  is  entitled  to  great  respect  and  ought  not  to  be  overruled 
without  cogent  reasons  and  may  be  accepted  as  determining 
its  meaning.     C,  A  A.  R,  R,  Co.  463. 

2.  Where  property  rights  have  arisen  or  contracts  been  made  under 

departmental  construction  of  a  statute  of  doubtful  meaning, 
the  courts  will  adopt  that  construction  rather  than  interfere 
with  the  vested  property  or  contract  rights.    lb. 

3.  Departmental   or  contemporaneous   practical   construction   being 

resorted  to  in  aid  of  interpretation  is  not  allowable  to  interpret 
what  has  no  need  of  interpretation,  and  unless  the  statute  is 
ambiguous  or  doubtful  no  erroneous  construction  by  a  depart- 
ment charged  with  its  execution,  however  long  continued,  will 
influence  the  courts'  ascertainment  of  the  true  meaning.    lb. 

4.  It  is  well  establiflhed  that  debates,  committee  reports,  and  opinions 

of  individual  Members  of  Congress  can  not  be  considered  as 
interpreting  the  meaning  of  statutes  enacted  by  Congress,  but 
the  rule  does  recognize  that  such  congressional  records  may  be 
consulted  in  the  ascertainment  of  the  history  of  the  period  of 
the  enactment  of  the  statute.  lb, 
6.  In  the  construction  of  an  act  the  courts  aim  must  be  to  arrive  at 
the  intention  of  the  legislative  body  and  to  apply  the  language 
of  the  act  toward  the  attaining  of  that  intention  as  near  as  possible. 

6.  The  general  rule  is  that  the  reenactment  of  a  statute  that  has  re- 

ceived a  judicial  construction  amounts  to  a  legislative  adoption 
of  such  construction.    lb, 

7.  Where  certain  words  in  a  statute  have  received  a  construction  by 

the  Supreme  Court,  Congress  is  presumed  to  have  knowledge 
of  it,  and  like  words  being  again  repeated  by  Congress,  it  may 
well  be  considered  that  a  like  construction  was  intended  and 
was  expected  to  be  given  those  words.    lb. 

8.  Where  the  meaning  of  a  statute  is  clear,  executive  exposition 

or  construction  of  it  is  given  little  consideration  by  the  courts 
in  its  construction.  It  is  only  where  the  statute  is  ambiguous 
or  doubtful  that  resort  is  had  to  contemporaneous  construction 
given  to  it  in  the  departments.  The  reenactment  of  a  statute 
which  had  been  construed  by  the  executive  department  would 
not  carry  into  the  new  statute  that  construction  unless  the  older 
statute  were  itself  ambiguous  and  doubtful.    lb. 
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9.  Where  a  statute,  together  with  the  amendments,  does  not  autherixe 
the  application  of  the  rule  of  contemporaneous  and  Umg" 
continued  executive  ei^poaition  it  should,  and  will,  be  giyeoi 
the  construction  which  its  words  in  their  usual  and  generally 
accepted  "^f^n^if^g  import,  and  an  amendment  is  not  an  adoption 
of  any  preexisting  departmental  practice  which  is  controlling 
upon  the  interpretation  to  be  given  by  the  courts.    Ih. 

10.  The  ambiguity  or  doubt  must  inhere  in  the  language  of  the  act 

as  applicable  to  conditions  to  which  the  law  is  intended  to 
apply,  and  it  is  not  the  doubt  occasioned  by  a  consideration 
wheUier  an  executive  exposition  put  into  practice  is  free  from 
criticism  which  will  produce  the  ambiguity  or  doubt  in  the 
meaning  of  the  terms  of  the  statute  itself.  Misconstruction  is 
not  sufficient  to  generate  the  doubt  reqidred  to  produce  a  latent 
ambiguity.    lb, 

11.  Where  an  act  is  not,  when  properly  considered,  ambiguous  and 

uncertain,  contemporaneous  and  long-continued  executive 
exposition  and  practice  will  not  prevent  the  court  construing 
the  act  according  to  its  terms  and  the  intention  of  Congress.    75. 

TAXES. 

1.  The  rate  of  the  tax  assessable  could  only  be  determined  after  the 

debts  and  legitimate  cost  of  the  administration  of  the  estate  are 
known,  and  when  these  are  known  and  deducted,  the  share  of 
each  distributee  is  established,  and  the  rate  of  the  tax  fixed. 
Jone$f  admr.f  408. 

2.  Where  the  right  to  tax  is  uncertain,  indefinite,  and  doubtful  the 

public  right  is  subordinated  to  the  claim  of  exemption  for  the 
private  right,  and  the  right  to  tax  must  be  so  clear  aS  to  avoid 
the  forfeiture  of  any  part  of  the  estate.    lb. 
S.  Taxes  illegally  collected  are  nothing  more  nor  less  than  forfeiture  to 
the  extent  of  the  illegal  exaction  and  should  be  refunded.    lb, 

TRANSPORTATION. 

1.  Where  at  a  time  when  an  officer  was  discharged  the  Government  fur- 

nished transportation  to  thousands  of  discharged  soldieiB  over 
private  Unes  and  money  was  not  furnished  to  discharged  officers 
or  men,  the  burden  of  proof  on  the  question  of  whether  transpor- 
tation was  or  was  not  furnished  rests  upon  the  plaintiff.  Ham-^ 
mond,  217. 

2.  Where  the  War  Department  reports  show  that  the  names  of  officen 

or  enlisted  men  receiving  transportation  when  discharged  would 
only  be  disclosed  by  the  certificate  furnished  them,  some  satis- 
factory evidence  should  be  furnished  to  remove  the  presumption 
that  the  Government  had  complied  with  the  law  in  the  matter 
of  furnishing  transportation  whensoever  proper,    lb. 
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3.  Where  an  officer  or  a  soldier  is  discharged  at  his  own  request,  the 
settled  practice  of  the  Treasury  Department  is  to  deny  the  pay- 
ment of  travel  pay  and  allowances,  which  practice  was  approved 
by  the  Supreme  Court  in  the  case  of  Sweet  v.  The  United  States, 
189  U.  S.,  471,  this  court  will  follow  the  rule  so  long  established 
\i^  not  making  a  finding  favorable  to  the  payment  of  such  travel 
pay  and  allowances.    lb. 

TREATIES. 

1.  The  island  of  Porto  Rico  did  not,  in  law,  become  a  peirt  of  the  United 

States  until  on  and  after  the  treaty  had  been  duly  signed  by  both 
the  parties  thereto  and  the  ratifications  of  the  same  had  been 
exchanged.    LaeeeUes  &  Co,,  382. 

2.  The  right  to  exact  duty  ux>on  merchandise  imported  from  the  islaad 

of  Porto  Rico  to  and  into  the  United  States  prior  to  April  11, 
1899,  the  date  of  the  ratification  and  promulgation  of  the  treaty 
between  the  United  States  and  Spain,  was  within  the  meaning 
and  intent  of  the  tariff  law  of  the  United  States.    lb. 
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